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ELEMENTS OF 
INDIAN MERCANTILE LAW 

INCLUDING 

INDUSTRIAL LAW 

CHAPTER 1 

SOURCES OF INDIAN MERCANTILE LAW 

vMf*can7iu Law means that branch of La* which is apphcflbfe Jtf 
or concerned with trade and commerce in connection with vanaqe 
mercantile or husine's transactions. Some authors define it as A bftftrfi 
of Law concerned with business, trade and commeice., A goo d poftmi 
of this branch of Law aiises hum tlu practices and offgas d fa 
mercantile community, as we shall see later in this chapter. i 
Indian Mercantile Law is adapted from fcnglnh Common Ljttfy 
Equity and Statute Law, so far as it is applicahlo to Indian amdittofa 
It is incorporated in a number of Indian Acts and fau&nefa 
which mostly follow the Fngliah Law on tht subject With Mty 
important modifications 

English Law is made up of (i) tlu Statute Law, ut the 
made by Parliament, ( 2 ) Common Law; and ( 3 ) Equity including 
Judge-made Law It has also been influenced by the old Rooutfl 
Law and the medueva] Law Mucham, as well as by th^ foreign Com 
of Law and the customs of mei chants of modern timet* 

Common Law 

Common Law is the oldest “ unwritten ” law and is qdkfl 
u unwritten " because it is not written in any enactment! or Statute 
but is to be found only in ancient treatises and m the 4 Kt WNO rf 
judglf* This law was based upon customs and hfaM 

down from generation to generation In fact prior to i960* fa fa 
Norman Conquest, the laws and customs of England Wfcie ®* 1 
uniform and the customs of a centre like Yorkshire were mm&f 
unknown in Hampshire. Justice according to these fad eusfaW 
was dispensed in local courts and the courts themselves wore dkfctt* 
netted and thus there was more or less uncertainty (fid ofatMW* 
until the period when the whole kingdom gradually fame cw 
dated* This (onsohdscum came about as some of the ifate 
hf King at Westminster began to ttffcl * mmm 



InUm MwatiHc t&m 

.wKut ms now called dmdt* in order to hold courts from place to 

r ) % hear cares and administer justice. As these visiu became frequent 
local courts gradually began to lose their importance, declined 
and ultimately disappeared with the result that the law enforced at 
Westminster became the law of the whole country. The English judges 
played a very paramount part m developing the Common Law of 
England through their judgments. The old theory of English Law 
happens to be that all law flows through the King. The King in 
bps turn appointed judges to whom he entrusted, or so to say trtm- 
ferred his authority to pronounce judgments, which judgments bccanu 
precedents which were followed by generations ot judges and thus 
Common Law gradually expanded Fortunately for England, the 
judges from early days were given a compltte and independent 
authority and among them England had the good fortune to posse* * 
a Urge number of really learned men who gave the full benefit of their 
learning to the expansion of tins blanch ot Law while dealing witn 

a transaction that came before them with logical arguments on 
arising from the basic prinuples of Common Law. The 
English judges have been always safeguarded in connection with their 
appointments, and the Act of Settlement of 1701 lays down that 
they can only be removed from their office by means of a joint address 
of both the Homes of Parliament to the King and it has also been 9 
laid down that no action can be brought against them for anything 
they might say or do in the execution of their judicial duties. 
Even the salaries paid to judges arc not subject to annual revision 
by vote in Parliament with the result that, largely speaking, 
they ate immune from criticism in the House of Commons* 
These salaries are charged upon the Consolidated Fund The law 
which thus grows on the decisions of the judges both in connection 
With the Gwnmon Law or any other branch ot law is called “Case 
Law”. This Case Law is binding on all Courts having jurisdiction 
inferior to that of the Court which gave the judgment, and evui in 
the case oi those ot equal jurisdiction, the usual and universal practice, 
With rare exceptions, is to follow the earlier decisions which 
been time honoured and are of long standing It is said that by the 
reign of Henry III, the Common Law became more uniform^uU 
organized During the early perojd when Common I-aw w<l*para- 
tiiount, little attention was paid to trade and business with the result 
that the early statutes passed by Parliament mostly dealt with land 
tenures. Common Law has been in force all over England prior 
to die origin of Parliament In the reign of George III, however, 
JUtfd Chief Justice Mansfield, by recognizing the various customs of 
tinders in a series of carefully reasoned judgments, bud die foundation 
Of ft* modern Mercantile I*w. Prior to this, in the reign of Queen 
’Alto&'Lofd Cfepl Justice Hob also rendered a similar service, though 
SO w 



taw at Equity 

/ tin Utwr at comparrd with Comma* taw. {k**aU 
L*w did tie* provide for various transitions such fc ousts, moftjtaK 
partMtilhlps, tit and these points gradually came to be taktfti afTfir 
dm M Quuicdtori who estabbthed various rules bawd upon mm 
and WrtttC ll right, Le. equity, which grew up into a system. Las* 
on Courts of Chancery were established whu.h administered the low 
of Equity The Imw of 1 quity as administered by the early Courts of 
Chancery came in as i sort of relief to those suitors who oottfd W 
yet adequate relief or remedy under tht Common Law from the 
common law judges In the early days the equity rules Wert not 


uniform as different Lord Cli intellors who presided over thaw (Wtl 4 
took ft differing view is to the law of Equity and good tWtWW ti fli 
but these rules wtn. made more or less uniform by laying dpWfe | 
set of principles on which b quity Courts had to act during dm tart I 
of office of (ardiiul Wulsliy as Lord Chancellor during the ttjW 
of Henry VITT Ihc Chintery Court administering justice on Stf 
principles of the iul«s of l quity remained distinct and separate frtNt 
the Court of King's Bench whuh idnumsteird justice according to the 
Common Liw until ihc pissing ot tht Judicature Acts of xflyj and 
'875 , after th it these Courts were amalgamated and made into vanqqS 
divisions of one High C ouit of Justice 

Statute Law 

Parliament emit m later with stitutes consolidating and Ctxdmalg 
the law, thus treating what is known as tht. Statute Law TtlM 
statutes enacted by Parliament rank in priority to Commas Law JLXfcf 
Equity as Parlument is the supreme legislative body 

Establishment of High Courts in India 

In India the Chirk r of the eighteenth century established CdtttW 
of Justue in Bomkny, Madras and C alctitta, and introduced Engkih 
Common and Statute J-aws then in forte in England. It was SOOW 
jound undesirable as well as inconvenient to have to apply an Wtifdf 
foreign system of law to a people in a different condition of toctaty 
The Courts at Calcutta, Madras and Bombay were empowered in 
1781 and 1797, respee lively, to apply Hindu and Mahometan Laws. 
It was arranged, for cxsmple, that it a Asptite arose between two 
or more Hindu litigants in the matter of contracts, the Hindu tdW 
of Contracts was to he applied, whereas in the Case of MahomedafMs 
the Mahomtdan Law was to he enforced If, on the ot to to * 
one of the parties was a Hindu and the other a MahnootoNlil 
law applicable to the defendant had to be considered to J ‘ ia_ 
the suit . _ 

la sMd High Courts were ertMHtai for each of l 
mm af Calcutta, Madras and Bombay, which Cwsm 
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r r the Hindu and Mahomedan Laws to Contracts uhtil iBjjpt Whan 
Indian- Contract Act was passed. The Contract Act uL 1872 
repealed rite various statutes as given in the Schedule to that Act, and 
It superseded all usages and customs which were not cundbUMfl with 
dhe Act The Contract Act ha* been drastically modified, ittytmuch 
os chapters dealing with Sale of (roods Law and Partnership Law, 
vie. Chapters VII and XI liave been superseded by the Indian Sale 
of Goods Act of 19^0 and die Indian Partnership Act of 1932. For 
each of these Acts special chapters have been devoted in this text. 
The contracts which are not governed by the Indian Contract An 
ate governed by the following Enactments besides the last named 
two Acts:— 

I, Act of 1856 with regard 10 Dills of Lading. 

2. Act of 1839 with regard to Interest. 

3. Act of 1859 with regard to Breaches of Contract by Artificers. 

4. Act of 1865 with regard to Common Carriers. 

5. Act of 1883 with regard to Seamen's Wages. 

6. Act of 1890 with regard to Railways. 

7. Act of 1881 with regard to Negotiable Instruments. 

The Contract Act is not an all-embracing Act. It only purports 
% 0 * define and amend certain parts of the law relating to contracts.” 
These principles were introduced into this Act after careful delibe- 4 
ration and taking into consideration the special conditions applicable 
to Intte It further leaves all the usages and customs not Inconsistent 
With the Act, unaffected, and, therefore, they will naturally be 
Considered in deciding cases. In cases not provided fot by the Contract 
Act or any other enactment, the indigenous I -aw of Contracts can 

still be drawn upon by High Courts. As an illustration, the Hindu 

1-aw rule of damdupat by which interest should not exceed the 
principal is still in application in the Presidency nf Bombay and 
the town of Calcutta but not in the Presidency of Madras. 

The other Acts, viz. the Companies Act, the Negotiable Instruments 
Act, the Indian Arbitration Act, etc., dealt with in this book, were 
enacted from time to time and modified as occasioa demanded. 

^Mercantile Person 

A mercantile person is a person who carries on commercial 
transactions and may be a single individual or a sole trader or a 
partnership or a compAy. 

The Law Merchant 

The Law Merchant or lex mercatona is a collection 0 t legal 
prfndpki which grew up in course of time with the progress of trade 
jm&oonimercc in England. Its basis was the custom and practice 
of , tatt£b»nts. At first it was dealt with separately in district courts 
but Mkfnlty it became part of the English Common Law. Betties 
tiw Mm and usage of merchants as refisned to above, a tmi start 
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had wM ttm foreign treats m tht tfnrtfc <* 
growth of tU» branch of law. Thu? it will be ooqjrod tfaftp* jfhftkftf 
oi the law merchant of England was derived mat forcMft 
Some was adopted from the Romeo Tow and particularly me mtftums 
ltid practices concerning maritime commerce were adopted from thrift 
prevailing in the leading utie& of southern Liu ope al different «»4 
of history While dealing with the exact position, historical and legal, 
which die Law Merchant or lex incuatona occupies in English juris* 
prudence, Chief Justice Cockburn in Goodwin \ Roberts, (1875) UL 
10 Exch, 337, stated on page 346 to (he effect that the Law Merchant 
was not a fixed and stereotyped branch of law, which was incapable 
of being expanded and enlarged so as to meet tnc want? and requita 
menu in the varying uaurnsranccs of Commerce. His hardship 
further added, 41 It is true that ihe Law Merchant is sometimes Spoken 
of as a fixed body of law, forming part of the Common Law, and as 
at were coeval with it hut as a matter ot legal history, this vteyp 
is altogether incorrect Thi I -aw Merchant as sometimes spoken of 
with rckrenu to bills of exchange and other negotiable securities^ 
though forming part of the general body of lex menatana, is of com* 
parjuvely recent origin Ii is neither more nor less than the usages 
of mu chan b and traders in the difUnnt dtp irtmeuts of trade, ratified 
by the decisions oi Courts ol law, whuh, upon such usages bring' 
proved lx fore them, h-m adopted them as settled law with 4 viepr 
to the interests oi tridi and the public convenience, the Court pith 
cording hum on (he well known principles of law that, with telmtHJfc 
to lr intuitions 111 ihe different departments of trade. Courts Of kW/ 
in giving efful to the tontracts and dealings of the parties. Will 
assume thit the lattei base dealt with one another on the footuip' 
of any custom 01 migt prevailing genu illy in ihe particular depart* 
ment. By this proass, wlut be lore was usigt only, unsanctioned by 
legal decision, his become engrafted upon, or incorporated into, 
Common Law, mil miy be said to form part of il” At the earhu 
stage the English judges showed considerable disinclination toward 
Ihe adaptation oi foreign usigis and mstoms hut gradudly as lawyer* 
ftf newer schools succccdtd than as judges a more developed outlook 
was taken In the reign of Quern Amu, Chief Justice laird Ho»f 
was the first great judge of Lngland who began to recognize the 
customs and procures of Furojiean mtrihanji on the continent, though 
to a limited degree He, for example, refused to admit or faltyW 
the custom of merchants as to the negotiability oi promissory noUft 
with the result that the great mcomcnicnit su^'trd by merchants 
had to be removed through the passing of an Act ot Parliament known 
as Statute 3 and 4 Anne, Ch 9, whereby today the ptomimy ttQtos 
are negotiable and can also lx mule payiblr to hearer. Prior w <h« 
pa?Q|ig of this Act a series of judgments were giveo by Lord mk 
dedgrrog them not negotiable. Later on between the years typ| ftftjt 
179ft w- during the penod of office of another groat jwfeft gjty 
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LW Chief Justice Mansfield who came to be called the biker of 
Bfegtak Mftcantilc Law, the greatest possible progress was made in 
connection with the expansion oi English Mercantile Law or the lex 
mercator ta. Lord Justice Mansfield had the advantage of facing able 
Id read and write foreign European languages and thus he was able 
10 make a dove study of the various books written by law writers 
of the continent oi Europe at different centres and during different 
periods with the result that he was thus able to appreciate the customs 
Sod practices of English merchants which were largely influenced 
through the loreign centres, as trade and comma ce in earlier days 
was mostly in die hands of continental merchants and England wav 
gradually beginning to come in the line with the development of 
its indigenous trade and Lommircc in tk hands oi indigenous business- 
men. He thus largely expanded and Lunched Lx mtuatona ui his 
own country m a series of most learned and well reasoned judgments 
which constitute, even to this day, the foundation on which tk' 
whole structure of the mercantile law of England has been built. 

The usage as applicable to the Law Merchant may not necessarily 
be ancient, hut provided it is general, a modern usage miy Lie made 
part of this branch ol law It will thus k noticed that the Law 
Merchant is an ever-growing branch ol law expanding and modifying 
itself— of course with certain limitations -with the changing circum- 
stances of trade and comment In India, the l^iw Merchant king 
mostly codified, the Courts have primarily to intciprct the language 
Of the codified Act, hut as these codifuations do not claim to embrace 
all the principles, in Lascs where some pmuiplcs are not expressly 
dealt with in an Act, or where there is some doubt as to their intci - 
pretation, or in cases where certain branches ni the Law Merchant, 
such as the principles of the Eivv oi Insurance, an not codified at all, 
the Courts m India are generally guided b) Inglish authorities. 



CHAPTER II 

AGREEMENTS 

An Offer and an Acceptance 

Ait offer and an acccptanre b) which the parties agree to (kit 
01 to abstiin fiom doing, i partied ir act, constitute an agreement* 
igA says to IS, Will \ou buy my watch for Rs 300 P *' anti B 
tcplits Yes there is then an agreement This offer may have 
bun word of mouth or by a later and the acceptance! 

ini) have been (ommiuiK iltil by tidier of these methods Thiwt 
thiough this txpiess ulkr and express acceptance, an uprets biptplc 
lgrumciit his ken intend into and is known as an agreement by 
nffti mil accept mu However, in order to make aeon tract of this dais, 
both the parties must be ad tdt m, ix. in absolute agreement as to 
whit they in doing md if tint is so and such an Sgieement M 
siipfUrnd h> c onside i ition, as vu shill see later, there is a binding 
i on hut Lxtwun them It miy k llvil after this formal offer and 
ku| t mu either b> word of mouth or b) writing, an additional formal 
u.iumcnr in writing is enu red into bv busimsstnen in a separata 
document signed by the pirtics in which rise the formal agreement 
lx ionics the iprttmcnl of thi pirlies, but il on the other hand no 
such lornnl ii, lament is entered into, the offer and acceptance 
and ill olher mgomtions hiding to the acccptuiee rcinun the 
evidence of igrccinetu ktwcc.n the partus Rut where these is $ 
formal agreement made and signed, all correspondence or ACgtt 
tiation that has taken place before the signing of the formal agreement 
cease to he operative md mmol k brought into cadence in cart 
of dispute, but the pit ties will hive to hght then ease on thft 
cnnsituclion ot the hngingi of the formal agreement In othti words 
Mu Jormil agreement m such i rase keoincs the find agreement of the 
P utics in the c)ts of lew Sometimes dx acceptance is accompanied 
b) i statement thit the uccpioi desires the offer to be put into some 
foinul shipt I his will not of itself render the agreement already 
mule uneniorLC ililc — the question is one of jntention — if the intention 
is that the jgicement shill idtinutelv k rfcjuctd to wmmg and that 
it shill not be binding until that has ken done, there is no contract 
until the igrctmcnt his ken pul uiLo writing It, however, thr 
intention is merely to present a memorial of an agreement already 
verbally made, theic is a contract as soon as all the terms which 
are to be put into writing arc agreed upon The offer or acceptance mty 
also be implied from conduct, t g A offers to buy B’s hotse tor Rs JO0, 
B can accept this offer by sending the horse itself. By running 
tramcan over our roads the Tramway Co. impliedly offers to mtf 
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f we ng eft from one place to another for a fixed hire. TMt Itilrihlfr 
of a ticket would amount to an acceptance of that offer, a®! «* On 

Men Declaration of Intention to Offer 
While considenng the subject of offer and acceptance It ihould 
be noted that an offer must be distinguished from what u known 
as “a mert decUution of intention, it only an intention In give 
pn offer " II the statement is a mere intention to give an offer, naturally 
tt has not bun intended that it should be accepted and thus its 
acceptance cannot eonshiute an agreement Thus in one case 
an auction sale was advertised whereupon the plaintiff travelled a 
distance to attend the sale with t mcw to buy tht article. On his 
arrival he found that the sale was eanicllcd on which he*\ued the 
auctioneer tor breach of contrict on the ground that the advertisement 
was an offer made to the public whuli he aiccptcd by travelling 
to London The Court held thit the advertisement was merely t 
declaration of intention and could not be in acceptance Ihus whether 
i particular statement is in actual offer or only an intention to offer 
1% a question of laet which the t ourt alone can decide looking to 
die circumstances ol the cast 

Invitation to Make an Offer 

The other position to lie considered and distinguished is in 
invitation to make an offer from an offer I his distinction again 
depends upon ihi intention ot the pirties, which in doubtful cases 
can only he deltrmiiud after con'iifcring the nature of the tiansaetion 
and the circumstances ol the ( isc II lenelcis aie invited for 
supply of a pirtieuhr lrtielc, it is quin clcir that there is no 
oner from the party who mules the tender hut on the contrary the 
persons intending to tender jrc i\j>eLtid to givL offers to the party 
advertising tor tenders ind it is for the latter to decide which offer 
jif at all to auipt On the sime pnneiple it has been held that a 
catalogue or price list stilnig prices at which a shopkeeper is prepared 
Co sell, or goods displiycel in i window with pnet list tickets on them 
are not often for sale by the shopkeeper but are only an indication 
of the shopkeepers intention to consider offers from members of the 
public Thus the) aie so miny mutations to the public to offer 
which may or may not l* au opted 

Our Contnet Ait ddftto an agreement as “ Lvrry promise and 
every set of promises, iorming the consideration tor each other/ 1 
[Sec a (e) ] 

Offer or Proposal, Acceptance and Revocation 
A proposal is complete the moment it eonicv to the knowfedge 
of die person to whom it is made 

The acceptance of a proposal is complete, as far as the proposer 
is concerned, as soon as it w put m course of transmission up him 
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gg. as fp be put of the power of the accept** ft tfaf.ttim t 

fit iv however, complete as against the acceptor as mqu w^mm 
lolne J>L tht proposer. "*' w 

iFor example, \ sends an offer or proposal to fi by a letter. 
This proposal is complete as soon as the Itttei reaches B, If mm 
B wishes to accept this proposal and replies by letter accepting this tiffety 
this acceptance becomes complete and binding on A os soon as tba 
letter reaches hinQ 

In English Law, however, the rule is that the acceptance is eons* 
plete as soon as it is sent out by the acceptor, although the same may 
not come to the knowkdgi ol the olfercr, ie as soon as it is put 
m a regular course of transmission. As this is the rule, if a person Watt 
to accept an offer and post the letter of acceptance, he cannot revoke 
the said acceptance by a telegram in 1 ngland, even though the telegram 
reaches the offerer earlier than the letter ol acceptance, as hr CaU dtt 
in India under the Tndnn Law 

This rule lpplus i\tn in rises where the letter— though mtocdf 
addressed — gets lost in the course of transmission. 

It has been held in CaiiU v Caiboht bmoiyr Ball Co e, fsSp)) 
i QH 256 that the proposal need not be made to any particular 
Iierson but ma> be rmdt to the grnenl public, but if it is accepted by 
any particular person the same would constitute an agucesaett^ 
provided of comse all conditions precedent to such acceptance WUttv 
fulfilled Here the ddindants who prepared a medical pttpafetfw 
railed, “Carbolic Smoke Hill'' idvcitiscd it, offering to give £fQO 
reward to any person who should lontrirt infhitn/a, cold, etc., after 
basing used the lull three Units did) foi two weeks. The plaintiff 
bought this medicine on the faith ol thisc advertisements and used at in 
the manner and for the period specified, but ncserlheless contracted 
influtn/a It was held that ill the dements which aie necessary *0 
form a binding contract enforceable *n law were there and that the 
plaintiff was entitled to £100 is stated in the advertisement. TW 
same rule would apply to in adsertisuiunt ojflrnng a specific reward 
*^or a lost dog to the finder 

The revocation of a projiosal is complete. only when the p ra m 
to whom it js made comes to know of it before accepting it, 
but as against the person who make.? it, when it is put into the louDM 
of transmission to the person to whom it is made so as to put it 
out ot the power ol the person whn makes it (Sees 4 and 5). Thh 
is because the person who has made an offer must he considered 
as continuously making 11 until ht has brought to the knowledge of 
lhe 4 person to whom it was made that he has withdrawn it. 

4 The acceptance of an offer must be absolute and unqualified 
[Sec. 7 (1 ) | An acceptance with a variation is no acceptance but a 
mem counter-offer, which may or may not be accepted by the person 
who originally sent the ofler In one case an offer or propoad 
was sent Cor "good” barley by A, and B accepted the offer (ft tftt 
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^^^'■■ia#’!^. acceptance 5 it" was proved thA^^.'^^p^oiit. 
"* and M fine ” barley respectively stood &r 

was held that the acceptance was not an acceptance /that 
i ■ was offered. On the same principle if the offer states that 
should be delivered at a particular place, delivery at some 
no performance of the agreement. 

7 (2) further lays down that the acceptance should be 
£scd in some "usual and reasonable manner,” : and it further 
that if the proposer “prescribes the manner in which it is to 
reptedyV then the acceptance must be made in that manner* e.g. 
/proposal is received through the post in the usual course it will 
for granted that the acceptance in the “usual and reasonable 
pr ” may be made by a letter in reply, through the. post, within 
unable time. , If, on the other hand, the proposer in his letter has 
for an acceptance by wire the “prescribed manner in which 
hip accepted ” is by wire. 

?,With regard to an offer or proposal it sometimes happens that 
t^jjS^rdposer prescribes a particular date on or before which his offer 
ivi^ be accepted. This promise to wait is, however, not binding on 
it# proposer for want of consideration and may be withdrawn before 
nration vof the time promised. /Fo r example, A has a horse to 
y*nd .offers' the same for sale to"B for Rs. 800, promising at the 
that he would wait for two days. Before the expiry of these 
to days, A meets C to whom he offers the same horse and C 
accepts the offer, takes the horse, and pays the money. A immediately 
communicates to B his revocation and if that revocation reaches B 
before B accepts the original offer, A’s act is quite in order ; but 
#i'-^; ; -:has posted his letter of acceptance before receiving A’s« revo- 
cation, B's acceptance is binding on A, and A will have sold his 
kbj&c twice - over. In this case A would have to pay damages tpi 
$he*\of the parties for not keeping the contract J 
ft^The other point to be noted with regard to a proposal & that 
)t$v case no time for acceptance is stipulated; it must he accepted; 
I^Mkifi a reasonable time; if not, the proposal lapses as d matter of 
course and cannot lie accepted thereafter. What is a reasonable time 
Would, as usual, depend upon the circumstances of each case. If, 
I *«iirever, the acceptance is misdirected through the fault of the acSipeptor, 
rt will not be considered to have been regularly put in course of 
and consequently would not he binding oh tlie proposer, 
7 Where instead of writing “Bombay” in the address the acceptor, 
clerk, writes “Lahore”. But if the proposer Jtimsdf a. 
j address and that address was u$cd by the acceptor, tfie accCf»tance 
/.•regular*. ;.... . . ;/■ : . 

1 cf an offer or , proposal may bemade ia qne .^ 

.'.ways.. acwding to SecUon 4 of ihe " 




^^fWam^Kation of noti^ of 

. ft:;Ac' other party. 

(?) Bjji failure of the acceptor to fulfil a condition ' pr^pictte^ 
to^uxcpiance. 

(c) % death or insanity of the proposer, if; 'the/:fact\' *j$ 
death or insanity comes to the knowledge of the ibcept^ 
before acceptance. 

To put it briefly, an offer may be revoked at any timebefias 
acceptance and it becomes irrevocable after the acceptance is 
cated and made known to the offerer. 

Communication and Acceptance of Spedai Conditions 

Cases frequently arise where, in cases of contract, special conditions 
are printed at the back of the document, which conditions atse-'pir^ 
attempts to make binding on the other, e.g. a ticket or a pass^Jr"^ 
a number of conditions on the back of it. How far these- 
are binding will dcjicnd on whether or not the person 

such a ticket had notice of the conditions. This rule would 
to a consignment note or a cloak room receipt on the hack ; 
conditions arc printed. However, if the party can prove^ 
satisfy the Court that the conditions, as printed on the " 
ticket, were not clear or were misleading, he will .JhiicppedL, 
summarise, in such cases (i) where the party reecivjig> 
oi printed document knew the conditions contained®! 
ment, he will be bound by it ; (2) if he did 

the writings contained in the document, but the opppi^/ 

had given sufficient notice to him that the document contain 
such conditions, the receiver will he hound hy it; and (j).if tht$ 
document with conditions was handed after the contract was 1 
it would not he binding at all. The notice as to these 

conditions must be given on the face of the ticket by printing in 
a manner as to give reasonable notice on the face of it as to 
conditions at the back of the document. In one case whpnc • iS 
ticket bore the words printed in red letters on the face of |t to t‘ 
eiTcct*tKat the same was issued subject to the conditions at the f 
it was field that it was no excuse that the conditions were in i 
French language because the plaintiff had sufficient notice ^ fp ^ 
conditions and it was his duly to make himself acquainted With 
\Mac\ifltcan Com pa gnie dv Mt'ssagcric* Maritime* deFran& t (xS 

6 Gal. 337 ac ceptance of a document without protefcta 

t accepts of 


to a tgfiit 'acctptanct ot the conditions, assuming them 
the matter of -the contract, and to be pf more or less 
(Gtband v. G. E. R. Cq.> (1920) 3 K.B. 689.) 



offer 


Continuous or Standing Offer 


is given to supply a certain class of I v . ^ 

the & a certain price'. upto'n-.'cert^ix^^ 



Quantity ordered, it It not an agreement but only i Handing offer. 
The agreement is brought into existence every tune the other side 
^orders uanftttefc at that price and thus accepts die offer, Thus 
lirficnvA agrees to supply coal to B at a certain price upto a certain 


Mttity which may be required during the year it is not a contract 
|ut a standing offer unless 11 binds hnnsell to take a certain ttantity 
A can withdraw his oiler otherwise for the quantity that ffiy not 
Wve been ordered at the time, 


Lapse of Offer 

Generally when an offer is given, a time is indicated within 
which the same has to be accepted In such a case, on the expiry of 
like time, the offer automatically lapses It no tunc limit is fixcl 
the offer may lapse after a reason lbli lime or miy he cancelled 
before the acceptance is put in course of nansmission It will thus 
})e seen that an oiler lapses under the following eiruinislanecb — 

(x) when a time limit is fixed, altci the expiry of that time ; 

(a) when a tune limit is hxed hut befou the expiry ol ilu 
time, if ifre offerer withdraws or rtsnkts the offer and the prison to 
whom thl offer is given has nol accepted it before the rcvocilmn 
reaches hi A; 

(3) if \he offer is not made with a time limit, it expuis after 
die expiration of a reasonable lime , 

(4) the Mea th of the offerer or of ihe. offeree puts an end 
to the offer 

(5) if jpmcceptanee is required to lx. made in a stipulated 
manner by die offerer and the pmy offirnl f uls to adopt that mod 

What are not Implied Offers 

A few illustrative Lasts may be considered here on this question. 
A Sailway Company's tunc tabli is laken as an offer on the looting 
of which a passenger punhiscs the ticket, but nowadays most Railway 
Company time-tables contain a Llaust to the effect that the company 
Will not be liable for iny change in timings, cte , whereas an ipv rtatin ii 
of tenders for the purchase of an article is noL an offer, but only an 
invitation for offers A prue list or 1 catalogue, gene 1 ally speaking, 
is not an offer bv the firm issuing it but there should lie an indication 
that offers to purchase at the prices lndieatcd will be considered. Of 
course much will depend on the usage of business On the same 
principle it has been held that prices marked displayed 

in a shop are not offers, bui indications that the shop Keeper is prepared 
lo consider offers from prospective eustoiners at those prices 
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CONTRACTS 

RLil agreements are not uifojctjhlt at law Agreements which tie* 
hftforceable at law are failed) conn acts. Agreements Which aft tiftr 
gftfoiL table at law may bt eftfur (t) soul, or (2) \oidaMc An 
Agreement which is njf fcnfcM&hlt at law by utlnr ol the partes 
is “void”, where is u.n$Vwhtcfc fe uiloiuablt at tht option of one or 
Inert ol tilt ptiitics thftfefcvWt not at tht option oi the other or 
Others is 'vmlibU 1 (/) | 

Agreement 

Tht thiu uqmMt s'»wmd agntmtnt an that — 

( 1 ) 1 he pirtus to Lhe sAnftull Iu\l tht It gat capacity to enter 
111I0 ague mints J V 

(2) the igrumuit is a legal puipou and is not in Its 

ilTiLt op pond to puh f^KM try , tnd 

H) 11 is midi jin a 0* » * uppoiud by consideration* 

I. PARTIES SIIOOU> Hfe THE LEGAL CAPACTH 
TO LSWffr MR> AGREEMENTS 

L Eveiy person jgMBffll MRfe contiacl who is of the aft f| 
maiorilv aicoidmg JflflHt l«* vMK]ifl nth he is subject, and who hi dt 
sound mind and MBT disqflHPII from contracting by any law to 
which he is subj mMg pe 1107 

'If a perso A— I pable MT nnttimg into a contract, or anyone 
whom he is Jatil^Mbund £ suppoit is supplied by another person 
with necLssariai^HKd lo Ws condition in life, the person who has 
furnished such MHflle* is entitled to be r^imbuibcd fiotn the property 
of such mcapaftf^person ” (Sei 68 ) 

A Minor or an Infant 

A person who is uniltr 21 3 tars of age is an infant in EngjAh 
Law, whereas a ferson domiciled in British India shall be deemdd 
to hang attained his majonty when l.e shall have completed the 
age oflJM veais, oaoirhng lo the Indian Majority Act. 

If, howeser, in the eisi ol a minor in India, a guardian h*fl bee# 
appointed before the completion oi eighteen years, or his property 
is plated under the supwrintindiiuc ol 4 Court oi Wards before that 
age, the age of majority will be attained on the minor compMdg 
the age of twenty one years 

An infant cannot enter into valid contracts for the loan ol aicaH 
for the pwdiue and tale of good* or property for profit, M M 
CM awes into contracts for neccsniies of life or for his adnftH f j 
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Or benefit and bind hit prope r ty (Sec 68). The necessaries of life 
depend on the. position in life of the infant. Pood and clothing 
niay be taken .is simple examples of necessaries, but that mAy be 
extended according to the station in hie of the minor. The necessaries 
should not only be &ucb as a jirstm m the position of the minor 
tnay want for oi dinar) usi , bul must .ilso he those that the minoi 
actu ally needs. He cannot aitualiy need things with which be is 
already abundantly supplied. In iIil cast of a young aristocrat, the. 
necessaries of IiIl nny uuliuli a hoist, carnage or a motor tar, rtgi 
mental uniforms uul decorations, Iimiv ami sennnis suitablt to tin 
position in life of lilt minor IWit luxuries sulIi as cigais and |cwtU at 
htld not to In. luttssmts of lift iuii in tht list of a young mm 
of large furlum In tlu i isi ol nut ss mes, in India a minors properly 
U liable , there u no fKisouil li ilnlity A watch is held to Ik* a nee s 
Sary of IiIl, but ns \aluc must lii\«. suim beating on tht position in 
bfe of llu infant It should Ik luilhtr luiuniUitd thit m strict lass 
an infant is incapable of nuking a ion trail of puuhavt at all and 
hence then cannot lx any liability for goods supplied but as his 
been laid down in Nath \ Inman , (iyoK) ** k II p i on pagi 8 “if 
fl man satisfies flu needs ol an infant by supplying to lum ncussaius, 
tht law will imply an obligation to itpa> him for senses so rendcud 
and will enforce the obligation against the c stile of the infant Thu> 
U will be sien that it is not exactly a illicit liability to pay but i 
girt of a quasi-con trai in al obligation imposed by law owing to the 
(feefehar nature of the eir(iim«taiuts Agun if an infant enters into 
contract to puichase neussaues, tin s ml Lonti.ut will not lx binding on 
him under the Sale of (mods Am, because the Sale of (mods AlI dearly 
slates that he would lx only liable for ncccssanex sold and delivered 
to him The miis^ants would jlso iniliuli thi mfint's lodging expcn*e 
as well as utiessjriLb for hunsell and lus wilt, muheal attendance as 
well as the iunu.il expenses for uiliLr and aetually necessary expenses 
for Uaselling and const yinci II a loan is given to an infant in 
order to help him to buy nut ss mis uv in ease netcssarirs arc pun baud 
by a third parly for him at the infant's request, the infant would 
be boenulTU pay pist as if he had liim&tlf pun based the nceesvatflfs^ 
The infant would also be bound by an^ agreement made by turn 
to serve for a wage provided in the opinion of the Court such an 
agreement was for his benefit In deciding this issue, the Court 
will take the* who'r agiecmeni as it stands in consideration and then 
decide and will not refuse simply because some of the stipulations seem 
to be unavoidable The same rule will apply in the case of contracts 
of apprenticeship. 11, however, a lontract of service is not reasonable 
and not for the infant's benefit, the Court will refuse to enforce ft 
If, however, the contrail contains stipulations whuh are unreasonable, 
being in restraint of indt, the Gum will consider whether these obje* - 
tionable stipulations are and, if so, will enforce against the 

Infant Hut contract minus the objectionable stipulations. In other words. 
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f the Court will reject iht objectionable stipulations by separating them 
from the control t and the rut of the umtnct suit ctuid good I| 
lias also hurt sud rhu in t use ol i| prcntucship he tail U. sued foe 
llu payment ol a insoluble premium uhuh may have been agreed 
to, when he mines ot 1^ imj ilso in loihiuIioii with any ruwnabk 
k stratum which inijju hue km m<.oi|toialuI in the contract ot 
In ippnntiuship to flu t lie 4 1 tint lie would not a>m|K t 111 bUMDisi 
dttr hiN appn nlu cshij ums 

\p ini mt or minor ui 1ml 1 slims in 1 com piny bat cast skoald 
be taken not to diet the shares 01 tunsfu to him shaves which ate 
not fully paid, lor lu simple re ison ill it the inhni tin repudiate 
Ins me nun 1 Inn ul In du* 11 „ In mime) 01 minor its 01 within t 
Kiiiuhh linn iltn n 11 Inn v th me of in ijoritv Wlun ui infant 
01 minor 11 puddles or ksuiuIs Ins l^mnunt to tike shires oi a 
unnp inj In e unuif it omi the mimes pud 1111 them unless there 
u is ) lot 1 Inline ni umi 1 I nhoii 1 1 the sinus turind out to be 
silniltss |S U nihil \ Sr / (/ nr/»l / td (iy_,) 1 Ch 452 i \] 
Mus is Utilise on com I 1 1 111 iplts mil llu I iw ul 1 i|uit) 1 minor 
is uul t initial Uiili to 1 pn lot Ins 1^,1 a mu ni imi to atun sptcihe 
| mi) ill) wiuJi In hi ui|iiiiul un lu it Of course in deciding llus 
1 sue th i, ui stum in lu <n wiial is wluthtr liir agretmeii! was fasotir- 
iblt at the tune the inf ml uitucd into it uul not 1 tlu lime when 
ihruuji eo irsc 01 sub u|uuil units it is piovul to U not to 
h s lx 111 lit 

\r an din,, in Jiirun Puk 111 Ptttr \ (1H40) q Lf 

1 \ Si tlu li 111 h is to iiuissuits is 

* 

that ill mh u lu Its as in ninth rnnamenlBl up not necpstaUM 
and ait lo b * 1 niutid Ur nisi they rannot bp irquisitr foi any one 
md feu surh millit ilndoK in lnfmt cmnnt be made lebponslblr* , 
but ll tha tie nu «-tiu 11 v * 1 this disruption then tlu question nriM* 
uhetlui lluy wtr h uiirht h» Iht mm «uy use of the puty 111 ordm 
to up) oil hmiscli piopitly 111 the digue '■talc and sMion of life m 
which hi mn\fd lf 1 hc\ wire for such aide Its the iniant may hr 
1 wsponsibk 

The infant is dwiys hahk fui his tons, imliss the tori is m 
rcihtv 1 bicuh ot inntrul flu Ins will not, hnwcui, permit 
the minor u> Une ht li) hi <\v» 1 1 uul, 1 g in one cjse when the 
site ol his pro|nrt> bv 1 minor duluul \uul and wat ser 
isielc, the ( unit dincin! the ininm to pi> eoni|xnsilion when satishe 1 
th it the tnnsuhon wi promred In tlu minor by 1 IrtudulciU mu 
re piesint ition is 10 1 e Ham} hath v Ijdia Pramd } ftqoH) 

31 All 21) ( mumsi mus mkH is 1 mmol s Inndukm rcprewbtiitiofi 

is to In > w mi) lx tub th ii the Court ni iy, hvsmg regal'd to 
See 41 of tlu Speufu Kiln I Act n quiu the mtnm Ui make commit- 
sation, eg when 1 minor inoiigigid his property fraudulently ttpNfo i 
seating Inmsdf to be of lull igt he was oidertd to make compwAifof^ 
to the lender 
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Ratification of a Contract by a Minor 

The Act makes no express provision for ratification by a minor 
on attaining hfc majority, of a contract entered into by him during 
minority ; but as it is now finally decided by the Judicial Cammittc. 1 
that a minor's agreement is void (Mohan bibcc v. Dhur modes Chose, 
(1903) 59 Cal. 539) there can be no ratification by him on attaining 
majority. 

Thus in Indian Law a minors contract, not falling under any 
of the exceptions is “void” and not “voidable” so that even the 
minor cannot enforce it against the other party (Motion Bibce /. 
Dkurmodas Chose , (1903) 30 Cal. 539). In English Law, however, 
certain contracts of infants are “voidable,” i.c. the infant can at his 
option enforce or avoid them hut the other pany cannot. Even m 
English Law, by the Infants' Relief Act, three types of contracts when 
entered into with infants are absolutely void, as we shall see later. 

A Minor Partner 

According tu the Indian Partnership Act of 19)2, Section 30, .1 
minor may not Ik a partner in a firm except with the consent of 
*H partners for the time being. This minor partner so admitted 
has a right to such share of the property 01 profits of the firm 
m may be agreed upon anil he would have access to and inspect 
and copy any of the accounts of the firm. The liability of the minor 
girtXtcr will, however, be limited to his share in the partnership 
for nets of the firm. (The minor partner can sue the other partners for 
toobimt and payment of his share of the pro|Krty or profits of the firm 
only when he wants to sever his connection with Lhe firm.) At any lime 
Within six months of attaining majority or obtaining knowledge that 
he had been admitted to the benefits of the partnership, the minor 
may give public notice cither that he elects to become a partner ct 
not to become a partner. It he fails to give such notice after attaining 
majority or obtaining knowledge after that event, he shall become 
a partner in the firm on the expiry of the said six months. If he 
elects to become a partner after attaining majority, his rights and 
liabilities during the period of minority continue as they were during 
minority and as to the acts committed by the firm after his attaining 
the age, be becomes fully liable. This rule is opposed to that of 
English Low where an infant can on attaining majority repudiate ail 
his UaWirias in the firm of whiih he was a partner during minority, 
prov id ed be does so mthm a reasonable time of his attaining his 
majority* It must, however, be a repudiation of the whole of the 
fjjftfthj a* well as profits and m case he has received any profits 
pg taurt return them. The other difference is that if in English Law 
rife 'Jabot docs not repudiate his partnership on coming of age he 
dMfelik only for the debts and losses incurred after his coming of age. 
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A Minor Agent 

A minor con be appointed an agent aiu 1 all contracts emend into hr 
the mmol’, in the comst ol sueh an agency art. binding on tbepritwipIL 

I he only position crtiied will be th it the pruio|Ml would be unable 
to h cover any loss or d linage trom a minor igcnt fot negligence 
01 bleach of duty (See 1S4) 

Infants 1 Relief Act 

lit rnuljjid'tlun is 1 spunl Ait known is the li.hnts Relief Art 
of 1S54 ^huh ilu’ires u it mi eontruts of mhnts to lx illegal They 
iri - 

(1) A^runiiiils mtiiul into by infants if ter coming ni full 
a^c to upiv 11111111 y lent in ids mu to them eluting their iniimv 

II lgrcemenls to pas inkiest 011 such loins, 

(2) Vt,n 1 nuiils t nitre d inio In such mfints after umiini* < f 
ugt to pi) lot grxxJs siipplu 1 to the in dunm; inline y which are 
not necessaries ind 

( 0 Ml 11 counts stitul by 111 finis An mount stitul is an 
ulnussion of 1 sum ol money bum due trom one jxison in auothtr, 
t g in ojelm in I () l T 

Ml these igrct mints lie ilisoluuh soul under this Act H, 
bosses ei the ml 11 1 bis lire uly pud rlu money for good* that wen 
not n ctssuiLs jnd his ustd tliLin lu e iniiot iccoser the said money 

Lunatics 

\ person is Mid to lx ol sound mind lor the put pose of making 
a conti let if it the linn when lu makes it, ht is eipih 1 of under 
Minding it and ot forming 1 ritiond judgment is to it effort upon 
Ins inter sis (See 12) \ lunilii differs tiom 111 idiot inasmuch as 

the latter is hopelessly mad, i.e of unsound mind and has no lucid 
intervals, where is 1 lunatic his bind mlervih during which 
be is perfectly sane 11 therefore 1 loninit is entered into with 
1 lunatic during luc lucid inters d 11 velum be was perfectly sin*, 
it is binding on him mil lus esuk would ht liable. t otherwise 
the Lontnet is bad In the hnguigc of the Ait, * A person who 
is usually of unsound nund but occision'dly of sound mind, may 
mike 1 eontraet when he is of sound miiiil ’ Huis a patient in 
a lunatu asylum, uho is it mien ils of sound mind, miy conUact 
during those intervals f See 12, ill (a ) | Hut as an idiot has no 
lucid intervals, he e mnot inter into binding contracts at all* uniat 
they arc for the nucssines of life In 1 ngland, if a person enters 
into an agreement with a lunatic without knowing that the other 
person was a lunitie, or without having any reason to 
believe him to be such, the contract is good even though oatefel 
into with a lunatic It is not 10 in Indi a. The e n u ftao ft fw| 
irrespective of the question whether the mental condition of tfto hmm 

z 
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Was known to the other side. The value of necessaries supplied to 
idiots and lunatics, however, is recoverable out of their estates. 

The above rule is subject to the exception that where after an 
inquisition under the Lunacy Act 1912 in India, or under a similar 
inquisition in England, a person is adjudged a lunatic and a committee 
is appointed, as long as that order is in force an agreement made during 
a lucid interval will not be enforceable. It has been, howevLr, held in' 
a Madras case that on the analogy of the Privy Council decision, 
Which makes a minors agreement wholly void if it is not lor necessities 
or for his benefit, that a person of unsound mind was incompetent 
to contract. \Machaima v. Usman Bean, ( 1907 ) 17 Mad. L.J. 78 1 . 
The decision, however, may or may not be followed by courts outside 
the Madras Presidency and seems to be of doubtful validity. 

Drunken or Delirious Person 

If a person is so drunk, intoxicated, nr delirious from fever 
as to be incapable of understanding the nature and effect of an agree- 
ment nr to form a rational judgment as to its effect on his interests, 
his condition is similar to that of a lunatic and on the same grounds as 
in the case of a person of unsound mind, the agreement can be avoided 
by him |Sec. 12, ill. (b) ]. Hut j 1 a drunken person, after recovering 
from the effects of drink, chooses to abide by his contract, it will 
be binding on both. In rases where the lonlrail is sought lo lie avoided 
on any of At above grounds the party setting up such a disability must 
prove it. 


Alien 

An alien is a person who is not a British subject. Under normal 
conditions and in tunes of peace, an alien ran cuter into any 
Contract with a British subject except to acquire an interest in a 
British ship ; but such a contract would be suspended during the 
continuance of hostilities or may be entirely dissolved if the 
intention of the paities cannot substantially be rarried out through 
postponement. In the former case the rights under it are not not 
annulled but revived and could be enforced upon the conclusion of 
peace. Contracts to deal in partnership fall under the latter category. 
Here it is dissolved because a continuous jxrfonnancc during the war 
would entail inter course with the enemy. An alien enemy cannot 
pnforce contracts during hostilities without a licence from the Govern- 
ment and on the same principle the Kang’s subjects cannot trade with 
his alien enemies without the King’s licence. In the case of a Corpo- 
ration or a Joint Stock Company, whether it is an enemy company will 
depend on those who control and direct it and not on the jurisdiction 
under which it is incorporated nor on the nationality of its share- 
holders ( Oldham Steamship Co., ; Case, (1917) 2 K.B. 629). 

There are some important decisions to illustrate the principle 
involved in this connection. In one case, whrrc a company had 
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agreed to give all the products of its mine to alien enemies prior to the 
Mltr^ of war with thtir country, it was held that, whether the con- 
tract involved intercourse with the enemy or noi, the l on tract must be 
dcLlartd disulvcd, as the resources of the mint would not otherwise be 
d'ailablt for the benefit nl the country ( 7 wc Corporation v. Hn\vh t 
(1916) 1 KB 541 C \ ) In another contrail ot a similar nature 
time was a clause to the cflect that, in the ease of hostilities, us oj* ration 
may lx. suspended But lure too the eontract seas ordered to Iw 
ilissolud oil similar grounds as pi die former case (buel Bitty \ 
Rio I into, (1918) AC 260) 

I lie iluivt two uses ere decided on the principle lhal where a 
lUiiLuct is lik U in icsiili (1) m intercom st with the enemy duiuig 
die w ir, 01 (■*) in pie Milling the resouiers foi the benefit oi the 
count r) itself uui lluichy indirectly helps the enemy, die imrtraU 
must lx elissolved 

I oieign Sovereigns and their Repiesentatives 

Ihcse ire not subtil to thi jurisdiction of our Courts Thcv 
(in enfotce umi iiits il iluy choose but ronti ids einnot lx cniotC*d 
ig mist them unless they submit voluntarily to the jurisdiction of our 
C ruil&. (hue the) submit to such j involution they arc bound by 
the Courts older or dune imbawadot > with full powers ire on 
die simc tooting h 1 e pre.se ntatives 

In lnrin, 1 loitign Suit \\huh has bun reeogni/cd by Ills 
M i|t sty or the Governor (k nerd in Council, nny sue in any Com I 
with 1 \uw to enforce 1 private right vested in the heul of such 
Stile or in my officer of sueli Stitt 111 his puhlii opacity lor the 
purposes of these suits jxisons nny lx ijipoinud igents of the 
Siivtitign Prinu or Ruling Chief by the Gove mount at the request 
of such Prince Im the purpose of acting on belnlf of smh Prince 
end prosecuting or defending such >uils A Prime or Chief or 
my \inbissidm or 1 nvoy of 1 foreign St ite imy Ik sued With the 
ton sent of the Governor Ckntral in Council, certihed by the sigmtuic 
ot a Scirctir) to the Government of India This consent will on r y 
be wren if the <aid Prince (1) has instituted a suit 111 the Court 
igunst tht person desiring to sue him, or (2) by himself or another 
trules within the local limits ot the jurisdiction of the Court, * r 
(3) is in possession of immovable property situate within such limits 
ind is to be sued with referente to such property or for money charged 
thereon (Srcs 8456, Civil P Code) This consent must be obtained 
before the institution of the suit, a consent obtained later is not 
sufficient and ihc suit may be dismissed or withdrawn with die 
sanction of the Court with liberty to bring a fresh suit 

Convicts 

Persons undergoing a sentence for treason or felony cannot nukt 
valid comma but with regard to those contracts wfiicfi $kf M 1 
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entered into previous to conviction, they may appoint administrators 
to act on their behalf. A comict is one on whom a sentence of 
death or penal servitude has been passed by a competent court of 
jurisdiction on a charge either of treason or felony | In re /., (1904) 

1 Ch. 574 on page 577 1. The disability will cease as soon as the 
convict has suffered the punishment or in the case of a sentence of 
death if the said sentence has been lawfully commuted or where he has 
served the complete term of his servitude for which a judgment has 
ham passed or any substituted punishment or has been pardoned b> 
the Crown or where the sentence is susjicnded while he is lawfully 
at large under any licence. 

" Barristers and Physicians 

Barristers cannot sue for fees due to them for services rendered 
in the ordinary course of their professional duties. Poinicrly the 
same law applied to physicians but now a physician can sue for 
his fees. 

It may Ik added dial in the case of physicians, certain Colleges ol 
Physicians prohibit by bye-laws their menil)crs from suing for their 
fees, charges and expenses. 

Married Women 

At Common Law, on the principle that husband and wife are 
one person, a married woman was iiuapable personally of holding 
or acquiring property and muhl not make contracts. The Married 
Women's Property Act, 1K82, introduced the doctrine of “separate 
property" by which a inauicd woman was entitled to hold and dispose 
of property and to enter into lontiacts but there was no personal 
liability as only her “ sepavate property " was answerable for ^hcr 
debts. Now, alter the passing of the Act, in England, the 

doctrine of “ separate projicriy " is alwlished and a married woman 
is to be treated in all respects as if she were a ft me sole. Thus 
she can even Ik made a bankrupt. A Hindu married woman 
can enter into contracts and bind her “ Stridfum Her contracts 
would bind her husband only il they are for her necessaries. 
A Mahomcdan married woman stands on the same footing in con- 
nection with her capacity 10 enter into contracts. The women of 
other communities arc given the same power of holding separate 
properties by Section 4 of the Indian Succession Act and Section 4, 
M. W. Property Act, 1874. The husband is lxmnd to support his 
wife according to the station in life in which he himself is. If, there- 
fore, a husband refuses to support his wife, whether European, Hindu, 
Mahomcdan or Parsi, she can enter into contracts for the supply of 
necessaries and make her husband pay for same. On the other hand, 
If the wife leaves her husband's protection of her own accord or has 
km* given a special allowance she loses the right to pledge bui credit. 
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Corporation 

A corporation is dehntd as an artificial person, Cleaned bp htW, 
with a perpetual succession and a common seal As it is not a natural 
person it enters into contracts through an agent, who might be either 
a manager, a secretary, a chairman or a director of the corporation. 

In all contracts entered into by corjjorations, specially trading 
corporations, which are in the daily and usual course of the bushttf 
ot the torjjorjtions and of frequent occurrence, the common teal of 
the corporation may Ik dispensed with and instead, the duly authorised 
ig^nt ol the coinpin) nu\ sign on its behalf The contractual 
c ipicit) lLvdf in the else ol eorponttons depends in each case, on the 
mode oi thur crcition ind the purpose lor which they are created, 
The memorandum and tin 11 ticks of issue lation ot c\uy corporation 
would Lx the guiding instruments in tint regard 

Hut in the c isc ot unusual contiacts tnd contracts of Importances 
the seal oi the con pin) must be affixed. 

Hit lgcui who signs on bchilt ol the corporation must make 
it clear that he is signiiu, only is in jgent ol the eompany, c.g, 
lor tlu B ink ol Hoinbn, ) Begbie, Seerctiry,’ would be the 
eoirect signature is it ck ul) mdiLiics tint Mr I’cghic signs as an 
i^nit of the 11 ink 

If, on the othtr hind, lie wue to sign is— 

J Btfibit, 

SctrcUr), Bulk of Hoinbay 

he would be taken to hiu signed lor himscll tnd not on behalf of 
the Bank 

IL AGRIEMENTS CONTRARY TO POSITIVE LAW, 
MORALITY OR PUBLIC POLICY 

Opposed to positive Law 

An agreement is eonlnr) to posiusc law or is forbidden by law 

when its objut is to commit a tunic ui to ditruid anybody The 

law has from time ro time provided lint urum acts shall not be 
committed and his m some easts liul down ih it the commission of 
such acts would be pumshtd 11, then lore « i con trait is of such 
a nature as would uohit or det\ such a law it is void The Indian 
Contract Act lay s down lhat when the object ol an lgreemcnt w 

either (i) forbidden h) law, or (?) is ol suih a nature that, if 

permitted, it would defeat the piovisions of iny law, or (3) involves 
injury to the person or projxrty ol another, it is void (Sec 23) 

Opposed to morals or good manners 

An agreement which the Cornt regards as immoral is \md 
(Sec. 23), eg where an agreement is made to let a house for aft 
unmoral purpose, or an agreement to print an indecent piemen ftf 
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back, it is bad and the landlord in the former and the printer m 
the latter case cannot sue on it (Sec. 23). 

Opposed to public policy 

An agreement is contrary to public policy when it is of such 
a nature that it tends to prejudice the general wd&ut of the State 
or the interest of the public, such as agreements which prejudice 
the State's interests in time of war (tiading with enemies) or stifling 
prosecutions. In private life agreements which attempt to impose 
inconvenient and unreasonable restrictions on the rights of indmduals 
to freely exercise any lawful trade or calling are opposed to public 
policy with certain reservations. These aie called “agreements in 
restraint of ttade 

Agreements in Restraint of Trade 

If an agreement is entered into, which places a certain restraint 
or check on the liberty of a person to carry on a lawtul trade or 
profession, such an agreement may be good or sold according as to 
whether the restraint imposed is reasonable nr nfft ~ Whr Ihcr "tEe 
restraint is reasonable or otherwise, is a qutstion of iact which would 
have to be decided auording to the circumstances of each mdividuil 
case. Persons buying up a busintss and pacing money for goodwill, 
generally require the seller to give them an agreement to the effect 
that he will not trade within certain limits In spite ol this nsluiiu 
such an agreement may be good if the restriction is iusimable Reason- 
able means such as woi^ld afford the party a fair prelection as ^ >r 
as hii inter ests areT" LoaSneJ! In English Law, .ucoiding to the 
1 latest decisions, no limit as to unit or space is necessary in order to 
bring a contract within the definition of reasonableness, but in India 
the Exception No. 1 to Section 27 dearly lays down the words 
M within specified local limits 11 whn.h seems reasonable to the Court 
looking to the nature of the business Thus a wide restraint which 
is unlimited as to space would Lertuinly be considered unreasonable 
in India. Again, the same section lays down two other exceptions 
which s(iecifuall> provide that partners may, by agreement bctwacn 
themselves, prior to dissolution, preside that some, or all oi them, 
will not tanv on any business similar to the partnership within certain 
local limits, or during the continuance of partnership agree not to 
carry on any business other than that of the partnership A contract, 
however, to sell all salt produced to B and not to anyont else al 
a certain prue is not a restraint which is objectionable In die case of 
agreements of sersiec if an employee agrees that he will not compete 
with his employer during the term ol sema, it is not a restraint of 
trade. 

To summarise, contracts in restraint of trade arc not contraiy 
10 Public policy aod are valid in ease (1) they are not unreasonable 
looking from the standpoint of the person on whom the rettflutt is 
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levied, to (4) they are reasonably necessary to protect die tfflMM 
of the party in whose favour the restraint is imposed, or (3) they 
are generally speaking not injurious to the public 

It may be added th« under thi CpawaJaw dating from 
the age nt Queen hiiy^th *\l ni t n A~ were considered 

tu lx. undesirable and bad , bur in course of tunc 11 was realized that 
in the business world particul irly, terrain restraints were not contrary^ 
publa polity but were desuablc in the interesL oi trade itself j S 
example, when 1 person wishts to sell the goodwill ot his busmesfc 
unless the seller Lin lx. rtstiuntd fiom carrying on a cmxtpmm 
bus ness m the same line tht amount paid by way oi goodwill Will 
lx lost and the seller untie t such 1 circumstance will not to able 
to secure any goodwill whit it ill 11ms the rules against restraints 
weir gradually irlaxed II on reading a contrict it appears that; 
the restnint is unre ison llile and would he igiinst the UktecM 
ot cither pirty thit wil 1 constitute an objectionible restraint 
Oi eourst the inurt ol liw will deeide this question by takuig alt 
the ciaumstinces stub is the nature ot the business or trade 01 octu* 
pition, the arci covered by the rcslrunt mid the period of time for 
which the rcstiuiil his to ojxratL, into considi ration The mult of 
the illegibly ot such controls is that the con rail will be void 
iml unenforceable \nd my security thit may hue been given or 
ni) consideniion money pud will dso lx void (jtntrilly speaking, 
tin rule is thit money so paid or goods delivered m connection with 
an illegal agreement are not letovrrable, but to I hit rule there ait 
well known exceptions 1 he rule is thir where the parties are not 
in pan dtluto , the p my who is innocent is entitled to recover the 
goods provided monc) w is handed ovu or transferred The parties 
arc consuieitd not to be in pan delicto when the party who 11 
given money, piopcrty or goods wis made 10 do so under fraud, 
oppression or duress oi the othci piri) or was an entirely ignorant mirt 
whose ignorance w is tikcn idwnUgc of by a clever person or where 
a statute has been pissed piuhibitmg a eontriet with a view to 
protect any person or cliss of persons or for protecting one vet 
ot persons from another owing Lo the peculiar situation and condition 
of one thss bung luble to be oppressed or imposed upon by the 
other and under sueh 1 contract \ person who is proteued by dir 
statute has parted with Ins money or proptrty 

The montv or property his ilso to br returned in case no part 
of the illegal purpose has lieen cirritd out and the party repudiates 
the contract This cannot be done however, in case any part of 
the illegal purpose his liecn cirned out lo take an example* in 
Ingland under tht Licensed Money I coder. Ur, a licensed money- 
lender is entitled to carry on business at a phu wliere he u authorised 
and if he gives a loan at a place where he is not authorised or 
in a name othtr than tht auLhoristd name under which he is InflBSgfr 
he tonne* recover his principal or interest, though the bomtogr iff 
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whose protection this Act has been passed can recover from the money- 
lender tht securities he has deposited against the loan. In the ease of 
marriage brokagi contrails also, the money paid tor introducing the 
couples can be recovered even afur the introduction has taken place 

With reference to illegality, it musl be noted that eten though 
a contract may not be illegal by itself, but if the person who mak^s 
inch a contract knows that th subject matter ol the contract has 
to be applied by the opposite party to an illegal or immoral purpose, 
he cannot recover on the contract because illegality vitiates all cot 
literal transactions. Thus where a landlord lets a flat knowing very 
well that the same will lie used for an immoral purpose such is 
ft gambling den, he cannot ruovLr the rent Where a contract was 
kgal at the tunc it was entered into but bu.une illegal sub&qucntly 
thrpugh the passing of an AlI, it is dissolved and the parties concerned 
itt excused from performance thcrcol 

On the same ground of public polity a miring t hiokagc contract, 
or an agreement to pay money to the pirent or guaidun of t minor 
IA consideration of sulIi parent or gutrdian consenting to the svicl 
marriage, is void Agreements for the salt of public offices, tending 
So create interest against duty, nr agreements injurious to the public 
Service, for trading with the Lmmy, tor stifling prosecution of a non 
Umpoiwiidbk offence w/ucfi pciurt tin course of jus tier, etc are 
bud on the same gioumi 

Certain offence t such as assault, etc ire known as compound 
able offences, ic in or ouLsu1l a court of hw the partus can 
dime to a settlement There hl other offences of a viry serious 
nature which the law his declirtd to be non compoundable and in 
that case any compromise inide with i view not to prosecute would 
lie bad and a criminal offence in itscll In mcrcintile transactions, 
frequently, a person commits a breach oi Viust oi similar offence. 
In such a case tht tmplovtr with whom the brtuh of trust his been 
committed has a right to ice over money so misappropriated through a 
civil action This civ 1 c isc fu mi) compromise it ht so desms 
but he should not give in unden iking tint this compromise would 
mean that the party who hid committed this serious offence will not 
be prosecuted 

Agi cements in restraint of legal proceedings are void. Section 28 
says that if a party is restricted absolutely from enforcing his rights 
under, or in respect of, any contract by the usual legal proceedings 
in the ordinary tribunals, such an agreement is void to that extent 
The section, however, exempts from its operation contracts to refer 
to arbitration This is because 1 simple contrail to refer to aihitra 
non does not oust the. jumdution ot the court, the arbitrator’s award 
in liable to be set aside, modified or otherwise dealt with by the 
court on an appeal II an agreement stated that all the disputes 
between the parties shall be referred to arbitration and that the 
.decision o£ the arbitrators shall be final, the first part of die agree* 
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meat would hold good and can be enforced, whereat the second {Ml 
would be void. 

Champerty and Maintenance 

Thu is promotion of litigation in which the person promoting 
has no interest, with or without a bargain with tht party assisted by 
lihour or money, to divide the proceeds or guns of such litigation 
with the person so promoting or assisting Iht English Law iojrbuk 
such practices and mikes the pcison so wiongtully misting or main- 
taining the. litigation lublc to an action for damagLS at the suit of 
the person injured These rules of English l iw hast not been adopted 
m Indn but it has lx in held b\ the (Jnsj Couned in Bhagwat Dayal 
6 ingh v Dtbi Dayal S ahu, (iguS) 35 Cal 420 thit an agreement 
eh imperious in I nglish 1 iw w is not ncccstinly void m India; it 
must bt prosed to lx igunst public jsolicy to render it void Thus 
it 1 Lonlrict tailing under th s lie ulmg is prosed to be 1 against good 
policy ind justice or tending to promote unnecessary litigation " 
or in 1 legal sense is minimal " the same would be void in India, 
s Kamla Waicl{it (i860) 8 MIA 170 | 

Agreements with uncertain meaning 

4^, n (incuts, the meinmg of which is not cert 1111, or capable of 
lx ng 111 tde urtiin ire 10/d (.See 29) I hus it A entered into tui 
igretmuil to sell K 100 tons of nil thi iguunuit would fie 101J 
toi iiiiicrlunh, but it V dcilt exclusively in, siy, eocoanut oil it 
would not lx unurtun, bee wise this fur would siitlmenfl) indicate 
whit kind ol oil w\s nuinl U, on the other hind, he dealt in | 
dilluc.nl kinds ol od it would he otherwise 1 

VOID AGREEMENTS 

The following agreenunts ire sold ucording to the pto visions 
ot the vinous sections ol ihc (unmet Vet - 

(1) Ague mints, the object or consider ition ol which is unlaw 
ful (Vet 14) 

(2) Agruinints in Rtsiruni of Murngc ol iny person othei 
than a minor (Sec 26) 

(3) Agi cements in Ristiunl ol I rule except those covered by 
1 XLcplions 1, 2 and 3 (See 27) 

( 4 ) Agreements in Restraint of ] uilu.nl Fiottcdings except con 
tracts to refer to irlntntion (See 28) 

(5) Uncertain agreements (See 29) 

(6) Wigering agreements (Sec 30) 

(7) Impossible agreements (See 56) 

(1) We have already dealt with agreements the object or 
consideration of which 1$ unlawful, u 7 those forbidden by W nr 
those of such a nature that, if permitted, they would defeat 4 » 
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provisions of any law, fraudulent agreements, those involving or 
implying injury to the ptrson or properly of another, immoral agree* 
tnents, and those opposed to public polity. ^ 

Restraint against Marriage 

(2) 41 Agreements in restraint of marriage of any person 
other than a minor are void" (See 26) Thus an agreement by 
a person not to inairy at all is void In India it would also be void 
even though the agreement rcfeis only to om. pat titular person, or 
a particular class of persons, whom the party agreeing undertakes not 
to marry. In England restraint against marrying a particular person 
Is, however, valid 

(3) 6c (4) Wt hast alrcad) dtjlt with agreements in Restraint 
pf Trade and of Judicial Proceedings 

(5) 0 Agreements, the meaning uf which is not ceitain or capable 
of being made certain are void" (Sic 29) , c g A agrees to sell to 
B a “hundred tons of oil" There is nothing whatever to shoa 
what kind ol oil was intended and therefore tin agreement is void 
for uncertainty If, on the other hand, the special description of tlu 
oil is expressly stated, or where H dealt exclusively in cixoanut oil, 
the agreement would not lie uncertain and would theiefoie be good 

Wagering agreements 

(6) A wager is defined by Anson as 4 1 promise tn give moii'\ 
Or money's worth upon Lhe detenu in ition or jsculunmcnt ol in 
uncertain event ". Section 30 lays down that 1 aguemtntt b\ way 
0/ « vagtt an totd " and no suit shill lx hiought for recovering anv 
thing alleged to be won on any wagei, or to recover anything 
entrusted to an) person to abide the result oi an) wager With 
regard U) wagering contract* it may he noted that two paitics may 
enter into a forniil contract lor sale and purchase of goods at a given 
price and ior thur dtlivcry at a gnen time II, however, the 
circumstances are such as w.inant the legal inference that both the 
Contracting parties nevci intended the actual transfer of goods, but 
that theii dominant idea was to give or receive the difference between 
the market price and the contract price at the time of delivery, such 
a contract is not based on a genuine* mercantile transaction, but on 
a mere wager or bet on the rise ot fall of the market In short, in 
the case of wagering contracts neither party thinks oi or intends to 
perform the contrau itself, hut the dominant idea is to receive or 
pay differences on the happening or failure of an event, the final 
issue of whuh 1* uncertain. The agreement will also he a wagering 
agreement in eases where though the dominant intention of the 
parties was to pay or receive Lhc market difference, there was 
a stipulation which gave one of the parties an option to demand 
-delivery op the payment of an extra sum. It will thus be seen that 
an agt which to all appearances is a simple mercantile transact 
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turn in the form of an agreement to sell may be pure and atmple 
wager. The Court* of Law will take all the circumsta tees of the 
case in view before arriving at a decision on this point. In the word* 
of Davar, J., “What the Court has to do is not simply to look at 
l\u transactions as they appear on the face of them, but to go beyond 
thtm, and ascertain the trut nature of the dealings between the parties 
by probing into surrounding circumstances and minutely examining 
the position of the parties and the general character oi the business 
earned on by them lw mu\hrai imohu^chand \. Naiotamdot 
Go) d hart da f, 9 Bom L R 125). In a later case the Pmy Council 
extended this principle considerably by holding that "iht mere fau 
that a contract lor sak and purchase of goods is of a highly specula- 
tive character, cannot alont vitiate the transaction as a wagering 
contract within ihc meaning oi See 30 of the Indian Contract Act, 
187 2 To produce that result there must be prooi that the contract 
was entered into upon the terms that perfonnancc of the contract 
'hould not lie demanded, hut that differences only should become 
pnabk J hey went iurthtr and stated that “when 110 such definite 
agreement or undertaking was proved and it appeared that delivery 
oi the goods might alwa\s have been insisted on, the contract was 
not bul on the ground ot wiguing (!>ul(dtida a Ram pr mad V* 

6 ownddost Chatui bhujado 1/ Co, 30 Bom I R 248) 

It nu) be uldid hert that lotteries arc gatnLs oi (liana where 
the prize is dc(>endtnt nil iht drawing or ruling oi lots ] he Penal 
Code (Section 294 A) nukes it an offena to keep any oHue or 
plate lor the purpose ot drawing any lottery without the juthorrty 
oi tioscmmLiU 


Teji Mandi transactions 

Ihc transactions under this dtnoimnuion arc divided into three 
classes, viz (1) Icji puic and simple, (2) Mandi pure iml simplt, 
and (3) ft/i Mandi 01 both the ti ins. let 10ns combined 

We shall nnw proceed to txplain each class separately with the 
htlp of an illustration. 

In the ca&L ot / 7 /i pure and simple, what the dealt r A dots is to 
secure an option to buy a certain ijuaniuv of goods, say 10 0 bales oi 
cotton, at Rs 500 pci bale In consideration of this option being 
given to him by merchant B who dLils in 7 tp, he pays him a pre- 
mium of say Rs 10 on each hale Ihc option heir is to purchase 
and take delivery of these bales at some future date, as fixed by 
both these parties at the time of the contract, it it suits A, or 
failing that A is free to abandon the option The option piemitim 
paid is of course non-returnable in either case. Supposing that on 
the delivery date the markn were to nse to say Rs. 550 per bale, A 
would exercise his option to purchase at Rs, 500 and make $ froftt 
oi Rs. 50 per hale, less his option premium of Rs. 10 per bafe* if. 
a net profit of Rs 40 per bale If, on 1 * the other hand* the okifktt 
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were to fall say to Rs. 480 on the delivery date, A would abandon 
his option, It will be thus seen that as under any circumstance the 
option money paid is not refundable, thL transaction would not result 
m a piohl unless the market rises above the margin ol Rs. ro per 
bale which is the option premium in this illustration 

In these transactions, B the seller of the option is known is 
\hannat, ic. 'the later 1 oi the option and A the buyer 
is called lagadnai , le the applier of the option 

On the same principle, 111 ilu case ol Mandi t it A thinks that the 
market is going to tall, he secures an option hom B to sell a certain 
number ot halts, say at Rs 500 to B, to be delivered at some iuture 
date fixed by tlir parties litre supposing thit Rs 10 ptr bale was 
the option premium and the maihci tills to say Rs 460, A would 
purchase these bales at Rs 460 and sell them to B at Rs 500 in 
terms of his option Hen. A would make a profit of Rs 40 less 
the option of Rs 10, 1 c nu Rs 30 per bale 

In the abou transactions the option was single, ic A purchased 
m the first ease the option only to “buy”, whereas m the second 
case he secured the option only to sell ” 1 here are other transae 

Hons where 1 double options” arc dealt in, known as Tcji Mandi 
transactions 

Here what actually happens is that out party hujs what is 
known as a double option and pivs a cert 1111 premium o\cr the 
contract price of the commodity This gives him the light to buy 
or sell a certain quantity at the price fixed by this agiLcmuit on 
the settling diy Lilhcr of the nnrkei concern eel or as hxLd by the 
agreement Thus if A buys 1 ttji mandi ot si), silver at xo annas 
per tola and lor that puipose pi\s one anna lor the tcji ind anotliu 
anna tor the mandi wlnt he would do would Ik thiL it on the settling 
day the price rises over 10 annas, say it is 13 annas, he may buy 
the agreed quantity making 1 net pioht of one anm per tola, afici 
deducting 2 annis paid by wa> of pumium on each transaction 
IJ, on the other hand, the mirktt tails to, say, 7 annas, he 1 would 
sell the quantity at in annas and recover three annas jicr tola of 
which one anna would Ik his net profit after deducting two anna* 
per tola pud tor the option premium T lie question whether fhe>c 
types ot transactions art wagering transactions has been repeatedly 
discussed in our High Couits "J he. old view was that such agree- 
ments were wagering agreements altogether and therefore void 
(Kamehatidia v Ganabison , (19 m) 12 Bom. L R 590). but in htcr 
decisions it has been held that tcji mandi tnnsaetions must lie 
regarded as wagering tnnsaetions and the onus of proving that they 
aie not such would lie on the paity so alleging. In a later caw 
this was further improved upon to the effect that tip mandi cannot 
be held as wagers on account of their apparent iuture and character- 
istics alone but the common intention of parties ought to be proved 
(Jessinm fuggonath v. Ttdhdat, 37 Bom. L. R. 164; Mandat v. 
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AllJtnai. 24 Bom L. R 812) In another ease where toft alone was 
bought it was dutiful that a pure it ft transaction 1% on exactly the 

same looting as vutda transactions and unless it can be positively 

proved ihai tht partus agreed ntilhci to ask for nor to gi\e delivery, 
the trarfcaaioin art not wage ting ttansaclions (Slunubhai s. Kcshavft t 
24 Bom L R bo) 

Agreements collateral to Wageiing Contracts 
I he. C onti ill \it uukLs a wagering ton trail \uid but the 
tut tlut tin tr osiuion is^m wager does not taint coJ 
lakid tunsutions, tht it fore, the said tollateial tiansaetions 

mi he cnfonul, eg (1) A loan to help tht payment of 

i gambling debt, (2) Biukeragc on a waglrmg contrail ; (3) De- 
posit on same, cte Under ihL Bomba) \u 111 ol 1865, however* no 

money knowingly pud h\ an iguit U the request ill Ins jttinftpaj 

(Mi mount ol ve igcnng liansaelions, nor the commission far 

wi\ ol lies, re wild, cte, would Ik ruoverablt by action *• die 

Ptisidtniy ot Bnmhiv whether the phi nt if T be or not lie A forty to 

sue h .1 irinsniion This Ail applies only to the Presidency of 
llomhi) mil thereloie 111 other Presidencies transactions collateral (tt 
a wigermg agreement ale good 

(;) Impossible agreements aic dealt with later. 

III. AGREEMENTS IN PROPER FORM 
OR 

SUPPORTED BY CONSIDERATION 

Form in which Conti acts can be made 
The law his divided eontiaets into three main elasses as to 
the loim 111 which tin) are to l>e entered into, \i/ (1) Contiacts of 
Recoid, (2) Simple eontraels, and ()) Specialty eonlnels (1) Con 
tiaels ot record 'ire obligitions whu.li insc through entries in jMrch 
mint rolls 01 records ot *1 court of hw The most familiar ty])t of 
this contract is a judgment of a couit of ruord This judgment 
ih pe nils as fir as its binding ioree is concerned on the authority 
of the judge as distinguished Irom igi cement between the parties. 
Fmjucnlly leiogni/anecs arc also given by pirtics to judges anil 
courts as representing the Crown These recognizances promise to 
elo some particular act or to submit to a hue or penalty such as 1 n 
undertaking in a criminal charge to come for judgment if called upon 
01 to pay a specific sum These arc also contracts of ruord The 
ruord conclusively proves itself and admits of no dispute (2) Simple 
contracts may he either piajijar in writing They must 1 * supported 
by consideration. (0 Specialty contracts in England arc contract! 
which are required to lie either written or printed, sealed and ddhM4 
and if executed after January i, 1926, signed fay the promisor if the 
promisor is an individual. They are known as w deeds’ 1 and do not 
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require to be supported by valuable consideration. A deed written 
and sealed but not delivered is tailed an “ escrow In India, Section 
25 of the Contract Act provides that an agreement unsupported by 
consideration is void, unless it is in writing and registered under the 
law for registration of documents and is made on account of natural 
love and affection between parties standing in a near relation to each 
other. 


Indenture and Deed Poll 

We have seen what a contract by deed happens to be 111 English 
Law. It may, however, lie addid that the term deed is applied also 
to an instrument by which piopcrty is conveyed by om person hi 
another. The most common form ol suih dttds is to he found in 
connection with kases ol houses ind lands nr premises for business 
purposes. These deeds contain what are called Covenants which 
arc promises by one parly of the deed to the other In the same 
manner there is a mortgage dud between the mortgigoi of propel >y 
and the mortgagee There may be a deed promising to pay thv 
money lor whuh no consult ration has been given and 111 the ljsc ol 
such deeds whcie covenants are by one side only the puty who mak s 
these promises is the only parly who signs, seals and delivers same 
In the ease of duds, however, such as mortgage duds or leases 
both the partus give pi onuses to eaih othti tnd thus all partus 
granting such covenants must sign, seal and deliver 

Tn olden days the words indenture and deed poll hid a peeuhir 
significance An indenture was made where there were more than 
one party Here a number of topics had to be prepared to be kept 
by each of the partus to such a deed and in further preparation of 
the same, these deeds were tut or indenttd on the margin to correspond 
with caih other and thus they Latne to be ealkd indentures Nowa 
days although this practice of indenting has disappeared, such deeds 
are still known as indentures Where, howtvrr, there was only one 
party making the covenants, natuially only one deed was pieparcd and 
thus there was no necessity oi indenting it Such a deed was called 
a deed poll. 

Contracts implied by law 

There are eases where circumstances may arise under which the 
law may imply a certain contractual obligation Thus, where a person 
happens to have received a sum of money which justly belongs 10 
somebody else aud wrongfully refuses to repay it to the person to 
whom it justly belongs, the latter, ie. the person to whom it belongs 
is peimitted by law to sue the former who unjustly withholds it 
on a fictitious presumption to the effect that the prrson who unjustly 
Withholds had promised to pay even rhough in fact that party was 
refusing to pay. These types of contracts are frequently called by 
some authors, quastontracts. In these cases the promise to pay 
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is looked upon as an implication of law and not a question of fact 
In other words, the law implies- the contract from thfc circumstance*. 
The inosl common forms of such contracts implied by law arc (l) for an 
action upon account stated, or (2) one for money paid by one person 
to the use of another, or (3) for money due upon a judgment in 
,1 foreign court or for money received by one person for the use 
of another person. 

The case of an action ui>on an account slated arises where the party 
who owes the money admits in some foim or other that the said sum 
is due. The usual form in which an account is stated is by passing 
an I. O' U. Of Louise in the case of such account, stated action, the 
defendant is quite at liberty to prove that there was some mistake 
in his admission or that the debt was void for want of lomidcration 
01 that the same was illegal. 

The action for money paid for the use of another may arise 
where X requests Y (o pay a certain debt owed by X on Xs behalf 
whuli is done by Y. On smh payment by Y of the said debt there 
is an implication in law of a promise by X to repay his money to Y, 
lnrsperlivc of the fait lli.il there was no express promise by X to 
refund the money. 

The case ot an action for money had and received for the 
u-e of another may arise where X has paid money to Y either 
under a mistake of fart nr on a consideration whiih has lailed entirely 
m under duress or extortion or fraud. The mistake of course must 
lv of fact and not uf law and the extortion or compulsion must be 
illegal and not one under legitimate process of law. The failure 
oi consideration has also to be cnmplcLc and not partial. 

Contracts of Record 

Wc ha\c already dealt with contracts of record above. They 
consist either of judgments delivered and entered on the records of 
roni|)etent courts of law, or recognizances. The judgment must be 
of British courts whereas one of a foreign court creates only a simple 
contract debt. The other condition is that in order to fall under 
the contracts of record they should have bcin delivered by courts 
of record as distinguished from Imperial courts which arc not 
considered to lie courts of record. The judgment of a court of record 
is undoubtedly binding and final as to its contents but in the case of 
one by a foreign court, it may also be imitcached on a ground 
other than that it is not final or that the same was given without 
jurisdiction or that sufficient notice was not given to the party against 
whom the judgment was obtained. For this purpose all the judg- 
ments of colonial courts and the courts of Ireland and Scotland are 
treated as foreign judgments by English Courts. In the case of a foreign 
judgment, however, it may be enforced by bringing an action in British 
gnc| Indian Courts based on the judgment and obtaining a decree 
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in the case of judgments of British or Indian Courts 

Recognizances 

Recognizances arc general!) taken in criminal cases when 
a person is bound over and i promise is entered on the rolls oi the 
couit to piy i sum of money d hi disobeys ccitain oiders, or it 
may be an agreement with thi Crown to Ik. ‘ hound ovtr 1 to he. 
of /bod behaviour or filling thit to tonic up tor judgment whui 
ulled upon A ruogm/init is a contract nude by a person with the 
Crown in its judiuil cipicity 

Consideration 

Consideration is ‘which for what '—Something that a person 
gives for something he lccnvn. In the cist ol simple ignunuits the 
liw lajs down that they must he. supported by lonsidention, il 
both the parties must give and receive something Consideration > 
defined by tht Indian Contract Act as - Wlun at the. desire ot 
the pioimsor, the promisee or any other person his done or ahstamc 1 
fiom doing, or docs or abstuns from doing, 01 promises to do oj 
to abstain from doing, something, such let or ibsimuitt or promise 
is called a consideration for tht pionust | Sec 2(d) | If there 
is no consideration on tither side, the agreement is void unless it is 
in wilting and rtgistercd in lndn ind is in\dc mi iceount of noturd^ 
love and aflietion as pu Section 25 of the Contract Att 
^Consideration was defined 111 Cunu v Misa, (1875) I R i 0j fix 
p 162, is — 

“Some right, interest, piofit, or beneht atcruing to Uil 
one party, or some forbearance, detriment, loss, or responsibility, 
gtun, sufltred, or undcruken by the other” 

AH simple contracts musL be supported by valuable consideration. 
The consideration may be either “ good ”, said to be so called because 
it is good for nothing, ind which connsts of niiuril love and affection 
[See 25(1)1 or valuable \ it one which can be estimated in 
money It may be also noted that as long as the consideration u 
of some value it is not necessary that it should be adequate lltat 
is a matter for the parties themselves to settle when entering into 
a contract The Court will never interfere on the ground of the 
inadequacy of consideration, unless fraud is proved, or the contract 
is in restraint of trade (Sec 25, Ex 2) It is also necessary that the 
consideration must be of ascertainable value and must not be physically 
or legally impossible The consideration must lie legal, must not 
be of an immoral nature, or contrary to public policy the maxim being 
ex turpi causa non ontw actio * 

The consideration may be (1) Executed, (a) Executory, or 

(3) pwt - 

In English taw an execu t ed or executory consideration would bo 
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suffiocnt to support a simple contract, bat a past amriAetotioii WaapM 
not, whereas, according to Indian Law, a "past act & alio sufficient tof 
support a simple agreement In English Law, however, there tog 
two exceptions to the general rule as to past consideratjoft, viz. 
( v ) When the past consideration is given at the request of th4 person 
who makes the promise, or (2) When a party, say, under some Act 
such as the Statute of Limitation, is not bound to pay a debt 
because ux years have expired, gives a promise to pay it in writing, 
the agreement is binding though based on a past consideration. 
Again, in Trigland the rule is that the consideration must move 
from die promisee, and, therefore, strangers to consideration cannot 
hung an action on the contract and enforce it This is not so in 
India, where the consideration may move either from the promisee 
or any other person. 

Sertion 25 of our Act, as wc have seen, says that an agreement 
made without consideration is void, unless it is expressed in writing 
and icgistrred undtr the law tor the time being in force for the 
registration of documents and is made on account of natural kmc 
and affection between parties standing in near relation to each othtih 
or unless it is a promise to compensate wholly or in part a person, 
who has aheady voluntarily done something for the promisor, or is 
a promise in writing to pay a debt barred by the Limitation Act. 

Again, it must he remembered that if a man does that which 
he is legally bound in do that is no considtution, eg. as per KngBlH 
law uhtre *1 man pays 1 smillcr sum in satisfaction of a larger, 
such payment will not Lx a good dischaige of the debt because he 
is doing nothing more than he is legally hound to do, eg. if A owes 
£50 to B and pays ^45 in cisli, taking a receipt in full, there 
is nothing to prtvent B from suing for the balance in spite of the 
receipt. Thcrt must be something new to support this promise of 
B not to sue for thr balance of ^5. In one case, however, where 

a cheque was given by A to B, say lor / 45, and B gave a recant 

tor the full amount of it was held that the cheque being 

a negotiable instrument, a new right of action on that instrument 
was given, which may lx taken as a consideration for the pranrae of 
B to A for the balance of ^5 In India, however, Section 63 of the 
Contract Act gives a clear power to dispense with or remit wholly 

01 m part a debt due from the debtor. The exact language of the 

Section runs as follows — 41 Every promisee may dispense with or 
remit, wholly or in part, the performance of the promise made to 
him, or may extend the time for such performance, or may accept 
instead of It any satisfaction which he thinks fit,” The illustration 
{b) to this Section gives a clear example, viz. “A owes B Rs. 5*000* 
A pays to B, and B accepts, in satisfaction of the whole debt, Rs. J^oo 
paid at the time and place at which Rs. 5,000 were payable. Hie 
whole debt is discharged.” In English bw this would be known as 
a * waiver” which 19 * mere agreement to btogo cotttttad 
t 
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and cannot be valid where the contract is executed, unless made under 
seal or for consideration 

A compromise of a disputed claim made bona fide is a valuable 
consideration for a promise, although the claim was an unfounded 
one, as long as the plnntiff honestly believed he had a good claim 
(Callshur Backoff \htim, (1870) LR 5, QI 1 449) 

CONSENT 

The. essence oi every agreement is that then ought to he. free 
consent 011 both sides Here both the pirties must agree upon the 
same thing, 111 the sime sense (See 13), t g if two persons entei into 
a contract concerning a partieuhr person or thing and it turns out 
that, misguided by a simihrity of name, they had a different peison 
or ship in mind no contract would tust between them \ Raffles v 
Wtthtlhaut , (1864) - H & C 906 1 Section \\ of the Contract Act 
lays down rules whieh stite that thm cannot be free innsent where 
there his been — 

(1) coercion according Lo See linn is 

(2) undue influence nconhng to Sectmn 16 

(3) misrepresent it ion iLcording to Section 18 

(4) fraud according to Section 17, or 

(5) mistake of certain types, as laid down in Sections 20, 21 

and 22 


Coercion and undue influence 

" Coercion n is defined by Sutiun 15 of iht Act i> committing, 
or threatening to commit, any of the uts forbidden by the Indian 
Penal Code, or the unhwfiil detuning, 01 thre itening to detain, any 
property to the prejudge of iny peison while sir, with lhr intention 
of causing any person tn uilcr into an igiuincnt T11 I nghsh law 
this would he known is ‘ Duitsv” It is defined by I nghsh Judges 
as either actinl or threatened violence nr llkgal imprisonment against 
the party to the co* tract or in) ot his own relatives in whom he may 
be most interested such as wife, parent or child This violence, of 
course, must havL been threatened 01 exercised by the other party 
the contract 

“Undue influence” is defined by Section j6 of the Act as an 
influence exercised by one party on the other where the relations 
subsisting between the parties are such that one of the parbes la In 
ft position to dominate the will of the other and uses that position 
to obtain an unfair advantage over the other i This is a general rule 
and the section states further that where a person holds thftaoosition 
of a teal or apparent authority over the other, or where stands 
in a fiduciary position to the other, where the contract is entered 
into with a person whose mental capacity is temporarily affected by 
Hmn of age, illness or mental or bodily distress, such ft person is 
flapped to be in a position to dominate the wdl of d* otbsn Our 
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Act in the cue of undue influence goes so far as to hay diet, wWt 
to the court the contract, seems unconscionable and the court Ml 
that one of the parties is in a position to dominate the wdl of the 
other, (he law throws the whole burden of proving that such a contract 
was not induced by undue influence on the person m the dominating 
position above referred to Both in case of coercion and undue 
influence the contract is voidable at the option of the party whose 
consent was so secured (Sees 19 and njA), but if the undue influence 
is withdrawn, the ron tract must he avoids d within a reasonable time* 

Undue influence is thus, sutually spiriting, moral pressure and 
will be presumed whcie there is some relationship Isetwcen the parties 
concerned either parental or confidential. Let us take a few instances 
on the point of undue influence A the father, who has advanced 
moiic) to his son B during minority, when the son comes of age, 
miking an unfiu use ol his pariniil uithonty and influence, takes 
a bond from the son for a much larger amount In this rase A has 
used undue inlluinu. ; on the sune principle, if a physician who 
has Ik in trcUing a pliant who his betome enfeebled by illness, 
diseisc, or age, takes a bond, or inters into an advantageous contract 
cnhtr with regard to his own remuneration, or some other* particular, 
he will have used undue influence Similar relationships of confidence 
and authority would be taken to exist between a guardian and a Ward* 
a solicitor and 1 client, and a trustee and a etttut que trust, but IK 
piesumption arises between husband and wife, doctor and patient, or 
clergyman ind communicint. 

In short, it should he noted that if a pci son wishes to plead 
undue influence m diftnn of an action In ought against him oil a 
contract, it is ncussaiy tor linn to show, first, that prcsious to entering 
upon the coiiLrait the other party held a position, or relationship of 
a nature that would enable hun to domimte the will ol the otilft, 
and secondly, unkss the transaction appears urn on scion able on the 
fare of it to the court he must lead evidence to that effect and 
satisfy the court on that head • As soon as he docs that, the burden 
shifts on the other party who is in a position to dominate the will, 
to prose that he did not use that undue influence to induce the 
other party to enter into the contract. 

In the case of duress and coercion, consent is destroyed, whereys 
in the case of undue influence, consent is induced by improper pitaifi* 

Unconscionable transactions 

These arc transactions which though not brought about by Grand 
are forced upon one party by the other by the unconscionable exercise 
of the power that the party has on the other, e.g. where a creditor 
who has a debtor under his grip, through the tatter being heavily 
indebted to him, forces him to give an agreement of an (ttoytaanalft 
nature on * Mk ban being advanced. 
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Purdah-nishin women 

The rule of law as to this class of women is that in the case 
Ok contracts entered into by them with their husbands, or other 
persons having some control or influence over them, the burden is 
on the other side to prove that the documents, to which they 
assented, were properly read out and explained to them, and that 
they were dearly understood Tor this purpose, however, a lady 
claiming to be purdah nishm must prove complete seclusion, irrespec- 
tive of her being a Hindu or a Mahomedan If a lady, even 
though she goes about with her fact concealed, or sits behind the 
purdah , transacts her own business, arranges tor rents from her own 
tenants and communicates on business affairs with other male out- 
siders who arc not members of hir family, she will not come within 
the legal definition of purdah nishm . 


MISREPRESENTATION AND FRAUD 

Misrepresentation is, to state it briefly, any undue statement made 
fay a party to the contract to another, whuh is 1 material statement 
of fact and not of law and which induced the other party to act upon 
the statement and enter into the conlracL In India a positive assurance 
ks to law would also fall under that heading Misrepresentation may 
t|g either (i) innocent, or (2) fraudulent It is innocent when the 
pauty who made that statement honestly believed at tha^t^pc dial 
it was true, but it turns out afterwards to be false The remed y for 
innocent misrepresentation, where no intention to deceive exists, 
ts rescission of the contract and restitution It must, however, be noted 
that the party misrepresented must apply for his remedy in good 
time. Such an innocent misrepresentation dots not give any right 40 
pa. In this cast the tact that the party misrepresented hid dp 
o£ discovering the truth would be a good defence but in jfcjft 
case of fraud no such defence would lie with the defrauding potty. 

Fraudulent mi&*eprescntation is a false statement of fact ttmto 
wilfully, or knowingly or without belief in its truth, or icdtfa*4y> 
not canng whether it be true or false, with die in tendon to dtttfa 
and to be acted upon by the opposite party, and acqhuDy induc fag 
hi|U to so act upon it to his detriment A mere expression of opinion 
pf “puffing”, it, the ordinary exaggeration of busimt MtaMng, 
wfll not be fraud, as for example if a seller says, M I riufalt this 
bicycle u worth Rs 200”, that will not amount to fraud, even 
though the statement was knowingly false, but if ^ he says, 
**I myself paid Rs. 200 for it” and if that statement is false, it 
Will amount to fraud A mere omission, even though such 01 
would give due reason for the setting aside of the contract, is not 
fraud, [Arkwright v. Newhald, (1881) 17 ChD. jao.] The Mured 
party would have the ngjht both of avoiding the coogngH^ jufr tnmmVb 
: pt mfag jflpf deraogei* 
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Both misrepresentation on d fraud make a contract itihtfc it 
the option of the party wronged by the misrepresentation. In the case 
of fraud, however, the party defrauded gets the additional remedy 
of suing for damages brought about by such fraud. In the case 
of innocent misrepresentation the only r em ed ie s are rescission and 
restitution. 

It will be thus seen that in order to succeed, the party suing 
on the ground of misrepresentation should prove : — 

(1) that the mis statement "was that of fact and not of law, and 

(2) that the parry who is suing replied upon the said mib-statement 
and was induced to enter into the contract believing it SO 
be true, and 

(3) that tht said statement was material to the contract, and 

(4) that the said mis statement was made either by the parti* 
sought to bt charged or by their duly authorized agent. 

The mis statement maj have been innocently made, ne. die party 
making it may have honestly believed it to be true in which case 
the remedy ol the injured party, as wc have seen above* will hr 
rescission of ihc contract and restitution to the original position, Le* 
the position in which he stood at the mm he entered into the contiaet 

In cases ol fraud besides proving thi above four requirements, 
it should be further piovcd that the misstatement was Mb 
deliberately or wilfully by the party with tnc intention to deosMfc 
and that the opposite party was so deceived. 

EFFECT OF MISTAKES 

It often happens that one of the parties to a contract plead* 
mistake as a ground lor setting it aside, because according to him 
• there was not that genuine consent to the agreement which is the 
essence of every contrad. With regard to this it is to be borne «ii 
mind that mistakes ol every description could not be permitted to 
be used in such a manner without making it impossible for contracts 
to be entered into at all. Mistakes as to judgment , or mistakes at 
to expectation , would not be any ground at all for setting aside the 
contract. A man, therefore, cannot set aside the contract on the 
plea that he expected the market to rise, but has now found out 
that he was mistaken in his expectation, because the market had 
actually fallen. In ont case where a man bought a stove thinking 
it was large enough to keep his room warm, but afterwards found 
out that it was too small for his purpose and wanted to return tbit 
stove and get out of the contract on the ground of mistake, he was 
not allowed to do so because this was only a mistake as to judgment* 
Again, a mistake as to any law in British India would not to 
a ground for setting aside a contract ; but a mistake as to « fafrr 
not m force in British India has the same effect as a mistake 4E 
fact (See. ai). 
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There are, of course, mistakes of such a nature that persons 
labouring under them are taken not to have used that judgment, 
which every one is supposed to use while entering into a contract and 
therefore there is an absence of that genuine consent which is the 
enence of every agreement, Le. no consensus ad idem . The cases in 
which mistakes can be pleaded to set aside a contract may arise in 
any of the following ways : — 

Mistake as to matter of fact 

1. Where both the parties to an agreement are under a mistake 
as to a matter of fact essential to the agreement. (An erroneous 
opinion as to the value of the thing which forms the subject-matter 
Of the agreement is not to be deemed a mistake as to a matter of 
fact.) (Sec. 20). Under this rule would fall a mistake as to the 
existence of a thing, c.g. A contracted to sell to B a cargo of corn 
supposed to be on its way to England, whereas unknown to both, 
the cargo had already been sold at an intermediate port before the 
day of the contract. Here the agreement would be void. [Couturier 
v. Hastic, (1856) 5 H.L.C. 673.] 

Mistake in expression of contract or intention of parties 

2. Where the parties in a written contract have made a common 

mistake the result of which is diat the said contract does not in fact 
express the intention of the parties concerned, it is naturally not the 
agreement of the parties. A very strong case of course has to be 
made as otherwise the value of writing agreements would be con* 
sidcrably destroyed. The usual result is that such a contract, if the 
court is satisfied that it docs not express the intention of the parties 
concerned, is declared to be unenforceable. There arc cases, however, 
where the court under its equitable jurisdiction mtereferes and rectifies 
the contract ; where the position has been created through a mere 
clerical error apparent on the face of the document itself. There 
are, however, rare cases where Equity courts when they are 

satisfied that the written document does nor express the 

Attention of parties have interfered but here the position is that the 
court does not make a new agreement but all that it does is to 

rectify the error in the written agreement in order to bring the written 

agreement on the same footing as the oral agreement which was 
originally made and on the footing of which the writing was prepared. 

Mistake as to identity of persons 

3. Where there is a mistake as to the identity of the person 
with whom one is contracting. This mistake is material only where 
the personality of the other party is of importance to the person 
making the error, and may arise out of either the negligence or 
the fraud of the other party. In one case A was in the 
habit of trading under a firm name of Boulton & Co, and B 
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was in the habit of entering into contracts with A, by stndifltg 
orders and addressing letters to Boulton k Co Then A sold has 
business to C unknown to B, and C continued to trade m the 
old name of the firm, viz. Boulton & Co., and B in the usual 
course of his business sent orders to Boulton & Co, in reply to 
whiJi goods weit sun by C who opened these letters It was held, 
wlun B relust d to take up the goods, on knowing of the facts of 
the change of ownership, that the ofler for goods was really sent 
to A, the previous owner, and not to C, the present owner of 
Boulton & Co, and therefore L could not accept an offer which was 
uver sent to him Vs tar as B was concerned theie was a genuine 
mistake as to the identity of the party with whom he was deabng. 
lhi«> mistake would not base arisen had it not been for the negligence 
of ( in not lommunu iting to B the change of the ownership of the 
firm (Boulton \ lone c. 2 H md N 564 ) In another case where 
a notorious usurer assumed a false name ind began to trade, inducing 
otlur paitus to deil with him, who would not hast dont so if the# 
hid known of his identity, tlu Court lie Id that here the contract may 
lx rtpuduttd on iht ground of mistake as lo identity [Garden V, 
S/i if/, (1899) 2 QB C A (141 | Hus type- of mistake as well as 
imsiiki is to lIk identiiy ami quality of tlu suSji a matter as dealt 
with in the w\t pan are known is * fundamental errors " and tall 
under hctUon 13 

Mistake as to identity and quality of the subject-matter 

4 Where both the paitie* are mistaken as to the identity of 
the piopeily which is the subject-matter ot ilu lontuct In one case 
A agrud to buy ol B 125 biles of Hroich eotton Lo ainvc per S. 5 . 
Puilts\ from Buinlia) ihut wen two ships mined Ptultis sailing 
from Bomb iv aiul A hul in mind one oi these ships, whereas B had 
in mind the ollur 

It was held rhit is u wis a mistake as to tlu identity of the 
subject in itter of thr supposed contract, it was a sufficient ground for 
setting it aside \Rafflt v W uhtlhuux , (1864) 2 II and C qof>] 

A mistake a- to Lhe quabty of m article is not material unlesa 
it is a mutual mistake, regarding some attribute ol the article, without 
which die article is of an essentially different character from the 
article in the minds of the paities 

Mistake as to nature of transaction 

5 Where one of the paides was mistaken as to the nature of the 
transaction This is thi Common Liw defence of nan ett factum , 

1 e “it is not his deed 1 , available in certain circumstances to «* prison 
who thas executed a wntttn document in ignorance ol its contents. 
If the document was a negotiable instrument the party making the 
mistake should not have been negligent himself In onr ease when? 
a very old and inhrm man was made to sign a bill of exchange jmd 
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where the old man on his enquiry as to the nature of the document wai 
informed that it was a fidelity guarantee bond on behalf of his son, 
it was held that the old man was mistaken as to the nature of the 
contract, though not negligent, and, therefore, there was no contract 
at all. Thu type of mistake also falls under Section 13. 

Mistake of law 

All the above cases deal with mistakes of fact. A mistake of 
law will not afford a defence unless, as wc have seen above, it is 
a mistake as to foreign law (Set 21) The famous maxim of Roman 
law IgnoranUa faett txcusat ; tgnoi antia jut is non excusat applies to 
a limited degree in India, because here only a mistake as to the law 
not in force m British India is cxiuscd It docs not include any 
law which is m force in British India If a person when he entered 
into a contract did so under a mistake of law which was not in 
force in British India, it would have the same effect, as we have 
thready seen, as a mistake of fact 

Money paid under a mis Lake of fait may lx. recovered and the 
mere omission to take advantage of the mians of knowledge within 
the reach of the person paying docs not disentitle him to rcLovti it, 
e.g. where A and B jointly owe 100 rupees to C. A alone pays tlu 
amount to C, and B, not knowing this fact, pays too rupees over 
again to C. C is bound to repay the amount (Sec. 72). 

IMPOSSIBILITY 

It sometimes happens that an agreement is entered into 
between two parties which is impos&ibLi of performance. Thu 
impossibility may be physical or legal, it may either Lxist at 
the time the contract was entered into, or subsequent events 
may make performance of the contract impossible. In the 
last case the impossibility is l ailed “ actual impossibility ", 
Section 56 of the Contract Act says that “an agreement to do an 
act impossible in itself is void”, and in a subsequent paragraph the 
Section further lays clown that even though the act was not impossible, 
01 unlawful, at the moment of time the agreement was made, but 
becomes impossible or unlawful afterwards, the contract becomes void. 
The law both in England and India on the question of physical 
impossibility at the moment of time the contract was entered into 
is the same, M 7 that the agreement is void ab initio. On the point 
of subsequent impossibility there is a difference between the English 
and the Indian law. According tp the Indian Jaw if the act was 
possible or lawful at the time of entering into the agreement but 
a subsequent event makes it impossible or unlawful, and if that 
event is one which th^^psetuupr could noL prevent, then also the 
agreement becooies*jvoid. In English law, however, if an agreement 
is possible of performance at the time it is entered into, but an 
itnppu&flity arises afterwards, that in itself is not an excuse 
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hr trnmfmbmmmx unless expressly to stipulated. SubstfqtfBtlt/ 
impossibility, arising from an alteration of law which makes 
performance illegal, is alone an excuse. The English law, 
however, says that in particular and exceptional cases where the event 
which brought about the impossibility is of such a nature that it 
cannot reasonably be supposed to have been in the contemplation of 
the parties when the contract was entered into, the pica of subsequent 
impossibility may be successfully raised. 

A special case of supervening impossibility is known as 
M Frustration In \nsons words, it occurs (l where, through_super- 
vcning circumstances, performance becomes impossible within the 
time, or in the manner contemplated by the parties", c.g. prohibition 
in consequence of war. 

Further in case of such agreements, if one of the parties, knowing 
full well at the time of the agreement that the agreement WX| 
unlawful or impossible, enters into the contract without letting tty 
other party know of it, and the other party docs not know of it* 
then the party who knows of this fact would have to compensate 
the other party for any loss which that party suffers through the non- 
performance of the agreement (See. 56). Thus in India, if A contracts 
to take a cargo for R to a foreign port and afterwards war breaks 
out between A’s Government and the Government of the foreign 
port, though the contract becomes impossible at a subsequent daft 
it becomes void when the war is declared. The law even goes 
further and, as per illustration (*) to Section 56, if A contracts to 
act at a theatre for six months in consideration of a sum paid in 
advance by B and if A is loo ill to act on several occasions, the 
contract becomes void on those occasions. 

In the above cases, when the contract becomes impossible after* 
wards, or is discovered to be void, any person who has received any 
advantage therefrom is bound to restore it or to make compensation 
for it to the person from whom he received it ( 5 . 65). Thus 
a party who has paid any amount as a security or deposit in such 
a contract would be entitled to recover it in the event of the contract 
becoming impassible. If A contracts to sing for B at a concert for 
1,000 rupees which are paid in advance, and A is too ill to sing, A 
is not bound to make compensation to B for the loss of profits which 
B would have made if A had been able to sing, but must refund 
to B the 1,000 rupees paid in advance (ill. S. 65). In English law 
the claim would be founded on the ground of failure of consideration. 

Appropriation of Payments 

Where there are a number of distinct debts owing by one person 
to another and the debtor makes a payment which is insufficient 
to discharge all the debts, the rule is that in the first instance it 
is at the option of the debtor to appropriate his payment to any 
of his debts he chooses. When the debtor does that expressly, nr 
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by implication, Ac creditor is bound to appropriate accordingly, if 
he accepts this payment, otherwise he should refuse to accept the 
payment altogether ; but he cannot receive the payment under protest 
(Sec. 59). This rule is carried further, e.g. if a creditor has received 
money belonging to a debtor, without the debtor’s knowledge, the 
debtor shall have Ac right to appropriate it to whatever debt he 
chooses within a reasonable time ot his (debtor’s) coming to know 
of it. 

If, however, the debtor omits to appropriate and there is 
nothing to show from the nature of the payment or other circum- 
stances as to what debt the amount is to be appropriated, the creditor 
may appropriate this amount to any lawful debt, including a debt 
which is barred by the Limitation Act (Sec. 60). If, for example, 
Aree simple debts are owed by A to B, viz. (1) a debt which fell 
due in 1905 for 11 s, 500 ; (2) the other for Rs. 1,500 due in 1910, 
and (3) the Aird for Rs. 5,000 due in 1917. A pays a cheque 10 
B for Rs. 3,000 in 1917. If he expressly states that Ac amount 
is to be appropriated Lo the debt of 1917, B must do so, but if 
by some chance he omits to do so, B may appropriate this amount 
first to write off Rs. 500 ior 1905, plus Rs. 1,500 for 1910 and 
appropriate the balance of Rs. 1,000 only to the debt of 1917, and 
then give notice of his having done so to A. After this, it would be 
too late for A to object. 

'flie meaning ol the words 11 there are no other circumstances 
indicating to which debt the payment is to be applied ”, is well 
explained if we take an illustration. If, lor example, A owes B 
three debts, say, of £21115-5, £10-8-2 and £29-8-2, and sends B 
a cheque for £29-8-2. Here the nature of this amount and the 
circumstances would lie taken as clearly indicating that Ae payment 
is meant to be appropriated towards the third debt even though A 
does not expressly state that. II, however. Acre is a current account 
between the parties and neither party makes any appropriation, 
the payment shall be applied in discharge of the debts in order of 
time, irrespective of any bar under the Limitation Act. If Ae debts 
are of equal standing the payment shall be applied in discharge of 
each proportionately. Where neither party makes any appropriation, 
the payment is to be applied in discharge of the debts in order of 
time whether they are or are not time-baired (Sec. 61). 

Novation 

The law with regard to Novation is defined by Section 62 of 
the Contract Act. The section lays down Aat “If Ae parties to 
a contract agree to substitute a new contract for it, or to rescind or 
alter it, Ae original contract need nop be performed”. The usual 
and Ae most common form of novation is substituting a new debtor 
in place of an old one wiA the consent of Ae creditor, e.g. A owes 
money to B under a contract. It is agreed between A, B and C 



Contracts 


At 

that B shall thenceforth accept C as his debtor instead of A. The 
old debt of \ to B is at an end, and a new debt from C to B 
has been contracted The most essential point in the case of novation 
is that the original debtor goes out and the liability of the new 
contracting party is accepted in his place ( Nadimulla v Chanapc> 
5 Bom. L.R. 617.) 


Accord and satisfaction 

This is an agreement lie tween the parties concerned by which 
some new consider l^ion is given by one party to the other in lieu 
of which the other agrixs to give up his rights under the original 
contract Here it will be noticed that there is not only an agreement, 
he. “ Accord ” but also “ Satisfaction ”, Le. some flesh consideration. 
Where a creditor is paid earlier and he agrees to take it and allows 
a discount to the debtor there is an agreement falling under th.S 
head Also when then, is a dispute, as to (hi amount due on 
a contract and a settlement is reached or when a compromise ii 
made under a died or arrangement in insolvency thire is an accord 
and satisfaction 

A nght to sue on oiiginal consideiation in case of a Bill 01 Note 

In this connection it should lie noted th.u where a cause of 
ution is onit complete 111 itself and then tht debtor givrs 
a pionussorv note or jlu pts a bill the creditor has a nght cither on 
ihi note or bill or to piucccd on the original consideration, eg where 
A sells goods to B and thereafter H gists \ a promissory note or 
accepts As dralt, A his the option either to sue on the bill or the 
note, or, ti for some reason he cinnot do so (xiy the hill is improperly 
stamped), to sue B on the original console 1 at inn, ms the guodb 
sold and delivered Where, however, the original consult ntion is 
the bill or note a* where il is gistn m consideration ot a loan of 
money made against it, there is only one ciust of action 

Rescission 

Section 63 lays down that "Every promisee may dispense with 
or remit, wholly or in part, the peilormmce of the promise made 
to him, or may extend the time ior ptrlornutue, or may accept instead 
of it any satisfaction he mjy think fit” Where j person at whose 
option the contract is voidable lescinds it, the other party thereto 
need not perform any promise contauied in the contract and the 
parly rescinding the contract shall repair any benefit he may have 
received therefrom (Sec 64). Here thr law contained m Section 63 
differs from the English law because in English law every release 
most be supported by consideration whereas our Indian Uw does 
not require a consideration to support a rescission. 

Anting from the rule laid down by this section, an agreement 
to extend Mmc for the performance of a contract does not reqi)Ut 
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consideration in India to support it on the ground that it it a partial 
remission of performance. 

Right and Duty of parties when Contract discovered void 

If two partus ha\c entered into a contract which they discover 
tu be void, or which becomes void subsequently, the party who has 
received any advantage under such an agreement must either restore 
it or must make compensation for it (Sec 65). The object of this 
section is to adjust a sort of status quo, eg where A pays B Rs. 1,000 
in consideration of B promising to marry C, A’s daughter, and C 
is dead at the time of the promise, the agreement is void, hut B must 
repay A the Rs. 1,000. 

Alterations in a Contract 

If an alteration is made in a contract with the consent of all the 
parties to the contract the onginal contract need not be performed 
(Sec* 62) , but l he new contract in its altered form takes its place 
If, however, one of the parties to the contract, while the contract is 
in his custody, makes an alu ration without the consent of the other 
party either by era suit or addition, and if that alteration is material, 
the result u that the whole contract is discharged in so far as he 
is concerned The consequent! is the saniL if a stranger made this 
alteration while the document was in the possession of a party to 
the contract The only exception that can he pleaded in such a 
case is that the alteration was made through a mistake or accident. 
A material alteration is one whit h alters the legal effect of the contract. 
Thus where the date of a bond was altered the alteration 
was material and it was held to a\oid the bond. ( Gogun Ckunder 
Ghose Dhuromdhu) , (i8?i) Cal 616) Similarly, an alteration 
on a bill of exchange from D P to D A was held to be a material 
alteration which avoided the contract ( Mesha Ahionel v. The 
National Banl( of India , Ltd, (1903) 5 Bom L.R 524.) 

CONTINGENT CONTRACTS 

A “ contingent contract” is a contract to do or not to do some- 
thing, if some event, collateral to such contract, does ,or does not 
happen (Sec 31), eg. A contracts to pay B Rs. 10,000 if B's house 
is burnt. These contracts cannot bt enforced unless and until the 
contingent event happens (Sec 31). 

Often contracts arc entered into which are enforceable on the 
happening of some event or contingency, e.g. an insurance contract 
Where an Insurance Company agrees to pay a certain amount on 
the destruction, or damage, of the properly insured. A builder’s 
right to recover his bill for {he work actually done is frequently 
made by agreement contingent on the architect certifying it as satis- 
factory, and so pn. These contingent contracts are good if thr contin- 
gency provided for was not impossible at the moment the contract 
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was made, e.g. where A says to B, “T shall pay you Rs. 1,000 if 
you marry Cs only daughter ”, and where C\ only daughter was 
dead before A said this, the contract is void because the contingency 
was in itself impossible at the very inception. If, on the other bond, 
the contingency was not impossible at the moment of time the contract 
was entered into, but subsequent events make it impossible, the 
contract becomes void from that moment, e.g. where A contracts to 
pay B Rs. 1,000 if he marries C, the contract becomes impossible from 
the moment of time C dies unmarried and is thus void from that 
time. But if C does not die hut marries some other man, say O, 
then, also, as provided by Section 34, the contract may be taken to 
have become impossible and void, even though there is the remote 
possibility of I) dying during the lifetime of B and C and of II 
marrying C thereafter. On the same principle, if a period is fixed 
during which the contingency has to happen, the contract become* 
void and impossible on the expiration of that period. 

Assignment of Contracts 

Generally speaking, the benefits of contracts can be assigned 
but not the liability or burden. Our Indian Contract Act has 
no section dealing with assignment of contracts. I11 England, how 
ever, under the Judicature Act a creditor may assign his claim qr 
a person who has a right on any properly can assign such right 

unless the assignment constitutes the alteration of the burden which 

the contract throws on the assignor. The assignment of a debt must 
be absolute and in writing which must Ik signed by the assignor* 
In addition, the written notice must be given to the debtor of such 
assignment. In other words the Act makes effectual thj assignment 
of a legal chose in action, i.e. personal Vi ght on property which can 
only be claimed or enforced bj action and not by taking physical 
possession. In the case ol a bank note, it is a chose in action because 
the party holding it has a right to recover the money by taking 

an action in a court of law if the bank reluscs the payment, but 

actual hard cash in the currency of the realm is a chose in possession. 
There are contracts such as those of policies ol life and marine insurance 
which are assigned independently of the Judicature Act, but in case of 
such contracts the assignee gets no better rights than the assignor. 
Bills of lading are assignable under the old (Common Law and a bill 
of exchange or a negotiable instrument is transferable or assignable 
under the Bills of Exchange Act of England and the Negotiable 
Instruments Act of India. 

There may be devolution or assignment by death or bankruptcy. 
This is called assignment by operation of law* In case of death the 
property of a person devolves on his executors if he has died leaving 
a will naming the executors in it or failing that to his administrators, 
On the same principle by the operation of the Bankruptcy Act; cm 
bankruptcy of an insolvent debtor all his property vests in the official 
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assignee in India or the offiual receiver or trustee in bankruptcy in 
England. On the same principle if a person is convicted Off felony 
or treason his rights of action during his disability as wdhw those 
existing at the time of his conviction rest in an administrator appointed 
by the Crown. 

An actionable claim can always be assigned in India or England, 
but the assignment in order to be complete and effectual must bs 
made by an instrument in writing. It has also been held in recent 
cases in India that the inluesls of a buyer of goods in a contract 
for forward dclirery tan be assigned anti that such an muiest const i 
tutes an actionable claim within tin meaning of the Transfer of 
Property Act (In (fa Mthualt \. Budge Budge / uti Mill Co., (1006) 
33 Cal. 702 AiiiRMii) in 34 Cal 2R9 ; Hunsiaj Motatp v. Nathoo 
Gangataw, (1907) 9 IJ0111. L.R. 838. )-j- 

TERMIN ATION OF CONTRACTS 

Contracts inav be terminated or discharged by any one of iht 
following inclhods 

(I) by agreement. (Auoid and sjti&f action, novation, waivrr.) 

(II) By iullilintnt or pe rfonnanee. 

(III) By breach 

(IV) By lapse of tunc. 

(V) By impossibility. (Frustration.) 

(VI) By operation of law. (Ocath, bankruptcy, merger) 

Agreement 

( 1 ) In cases of disihaigt by mutiul consent, m Indian law, as 
we hare abeady seen, SeihWi 63 of tlic Indian Contrad Act clearly 
gives e\ery promisee the power to dispense with, or remit, wholly 
or in part, the promise mjdi to him This amounts to a waiver in 
English law and requires to he in the form ol a release under seal 
if it is onesided only, 1 e. without being supported by a special consi- 
deration. it may tie added that this section makes it legal in Indu 
for a party owing a larger sum to settle the debt in full, of course 
with the consent of the creditor, by the payment of a smaller tum — 
a rule which is opposed to that of English law — for due language 
of Section 63 is so wide that even an oral declaration releasing; or 
promising to release becomes binding. 

We have also seen, under Section 62, that a novation, i.e. a substi- 
tution of a new agreement, discharges the parties with regard to the 
liabilities on the original contract which now need not be performed. 

It also happens that a contract may contain a clause m which 
it is clearly provided that, on the happening of a certain event the 
contract is to terminate, then in such a case the happening of the 
event ctanirmplaied brings such a contract to an end and discharges 
the pieties concerned as provided for in the agreement, r 
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Fulfilment or Performance 

(II) Performance or fulfilment of a contract ought to he atricily 
in accordance with the requirements of Law as laid down in Sections 
37 and 38 of the Indian Contract Act. (flection 37 clearly states that 
in order to claim performance the parties to a contract must have 
actually performed the contract, or must have shown that all the time 
they were ready and willing to perform their respective promises.} In 
case where the promise is of a nature that by implication, or by the 
nature of the contract, personal performance is agreed upon, then 
the person concerned must actually perform or must be willing and 
ready to perform this part personally. He cannot in such a case 
delegate his work to others. The law expects every person who 
claims to sue on a contract on the ground that he performed hi|^ 
part, or was ready and willing to do so, to prove ( 1 ) that his performance; 
or offer of performance was unconditional, ( 2 ) that it was made at; 
a proper time anil place and that the person In whom it was made had 
a reasonable oppoitunity to ascertain such a willingness, and (3) if the 
performance constituted a delivery of anything, it must be shown that 
the other party was given a reasonable opportunity of seeing that the 
thing offered was the thing which the promisor had bound himself by 
his promise to deliver. An offer to one of several joint promisees has 
the same legal consequence as an offer to all of them. In case the 
performance is hy payment, the payment must be absolute and of the 
exact amount due in the legal tender money of the country. Besides 
this the money should actually he shown, as a mere letter offering 
to pay would not amount to a valid tcmlcr. The tender should be 
made at the proper time and place. If# cheque is offered in payment 
a creditor is not bound to accept it ; but if he onre accepts, it will 
be a valid tender and that fact cannot afterwards he taken as a 
ground for not performing the contract. Where the order in which 
reciprocal promises are to be performed is expressly final by the contract 
that order must be followed, if not the order which^thc nature of 
the transaction requires may be followed (Sec. 52)^ Wc have seen 
that a contract must be performed at the proper time and place. The 
contract generally fixes the lime at or before which the agreement 
has to be performed and thus time is said to be made the essence 
of the contract. In such a case failure to perform his part of the 
contract by one of the parties within the specified time limit make* 
the contract or so much of it as has been performed, voidable at the 
option of the injured party. If, on the other hand, it was not intended 
that time was to be of the essence of the contract, though the dale 
was specified, the failure to perform will not make die contract 
voidable at the option of the. other side, but all that the injured 
party will be entitled to ape damages or compensation (See. 55). 
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TIME IS THE ESSENCE OF THE CONTRACT 

This rale as 10 the intention o£ the parties to make time the 
essence of the contract applies differently in cases of contretti for the 
safe of land and those for the sale of merchandise. In the case of 
the former the intention has to be expressed in unmistakable language, 
as otherwise, equity presumes that the time of performance was not 
intended to be of importance. In mercantile contracts, however, the 
presumption is quite the othei way. When merchants mention time 
and dates in their contracts they arc taken to mean and intend that 
the stipulation has to be strictly carried out. 

RIGHT TO DEMAND RECEIPT 

In connection with payment and legal tender another interesting 
question whuh, though of an academu type, may arise in. practice 
or examination is, whether the person making a legal tender payment 
can demand a receipt from the payee. This question arises because 
the person who has to perform his contract by a payment has to 
make an unconditional payment and if a receipt is demanded, it is 
argued that it would not be an unconditional payment. As we base 
already stated, such a position seldom arises in actual practice and 
has not been therefore the subject of judicial interpretation. 

It is, however, thought that as the 5 tamp Act, Section 30 throws 
an obligation upon a person receiving money exceeding Rs. 20 in 
amount to give on demand a duly stamped receipt for the same and 
makes a breach of such obligation an offence under Section 65 of the 
Act, the debtor while paying the amount can demand receipt and 
withhold payment until such receipt is given. The position, however, 
is doubtful as we have already noticed above, as no decision has been 
given on the point. * 

The other point with regard to receipts which should be remem- 
bered is that a receipt is not conclusive evidence that the money stated 
to have been paid was actually paid. In other words, though it is a 
very strong evidence of payment it may he challenged and the party 
challenging can prove by satisfactory evidence to die Court that no 
actual payment was made though the receipt was passed. 

The following receipts arc exempt from Stamp Duty S— 

(v) Receipts given on behalf of Government, (2) receipts given 
for bank deposits, (3) money paid without consideration, (4) receipt 
given by a cultnator, (5) receipt given in connection with pay of 
army or police, (6) receipt given for pension to the military, (7) 
receipts for land revenue collections, (8) receipt endorsed on or con- 
tained in any instrument duly stamped. 

Breach 

(III) Section 39 says that “When a party to a contract has 
refilled to perform, or has disabled himself from performing his promise 
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in its entirety, the other party may put an end to the contract unlcai 
he has siqnihtd by words or conduct his acquiescence %n at 
imitmuame " From this it follows that if one of the parties breaks 
rlu contrail ihc other party, if he has not acquiesced in it, may, at 
his option, dt elate the whole contract to be al an end. The section 
^i\cs an illustration cf a singer who agreed lo sing for eight Bights 
m 1 theatre She sang for the first five nights but on tlur sixth 
slit wilfully ibsLntcd herself Here the theatre manager has theloption 
to put an end to the contnet altogether But if he allow* her to sing 
l^mi on the sesenth night he will have acquiesced in llie continuance 
cl thi contiut with the result that though he cannot claim to put 
in end to the Lontrut hi em still insist upon being compensated for 
ilu Jinnee sustuned b> him 

1 hL bre uh of a rontrart imy he in one of the following ways — 
(r) lfy renunciation of liability by one of the parties before 
ilu turn ol perform mu. Here the renunciation must refer to the 
whole eontrut 

(2) by one oi the parties through his own conduct making it 
mi| os iblc to }xi form a contiacl, eg when a man who has agreed 
to sell 01 tit liver Ins horse, sells and delivers it to a third party before 
tin dilism dty prescribed by the previous contract 

(-,) Where one of the parties has pirtly ptrfoimcd his part, 
uni tin opposite pirly rtfusrs to allow him to complete performance, 
e ^ when \ agreed to sell and deliver to B 50 tons of coal and 
tie lit til) deliurcd 20 tons, after whieh B refused to take any more 
uni Here A 1 disihirgtd from delivering a further 30 tons and 
also u quirts a right to sue B for compensation for the breach 

(4) When 011c of the putics fails entirely to perform his part 
With rti,inl to the renunciation or Repudiation of xhc contract, 
it must be an absolute and clear refusal lo perform and abide by flhe 
whole contiact ind must be accepted bv the oLlicr side When, there- 
fort, (in If rthns v Reynolds, (1831) 1 L J , KB 30), R agreed to 
supply W with straw to lie delivered at W s premises in a certain 
qumtit) cvtrj fortnight during a specified time and W agreed to 
‘ |uy Rs 33 per load for rich load 0/ straw so delivered”, and after 
the straw had been delivered for some time W refused to pay for 
the last load delivered, insisting that he would keep one payment 
m irrear, it was held that as here according to the agreement each 
load had to be paid jot on dehveiy , the refusal of W to do so in 
future was a breach Tt must, however, he noted that here there 
was an actual refusal to pay If, however, there was only a failure 
to pay one out of a scries of payments that will not amount to a 
upudiation of the contract Again, to bring the case within this 
rule, the repudiation should have been accepted by the other fide; 
1 g in one case it was agreed betw ten A and B that As ship should 
go to Odessa and there load a cargo In Odessa B’s agent faded to 
ofler a cargo, saying he had none to load. The captain of the ddp 
4 
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as A’s agent refused to take this refusal and insisted upon the cargo 
being loaded. In the meantime war broke out between England and 
Russia and 1) took up the defence that the contract was dissolved. 
It was held that as the refusal was not taken there was no breach 
or renunciation and therefore Bs defence was held good. (Avery 
v. Bowden , (i8r6) 5 E. and R. 714.) This is because where there 
is an anticipatory breach, i.e. one party renounces before the time 
for performance, it gives the other party an immediate right of action. 
If he does not act at once, any subsequent risk will fall on him. 

‘Quantum meruit’ 

With regard to part performance of a contract, it will he interesting 
to take up the effect of the maxim which lays rlmvn the law with 
regard to the rights of the party who has performed that part, to sue 
and recover for the actual work done quantum meruit (according to 
merit). Whether a |KTsnn can sue or recover a quantum meruit 
depends upon the nature of the contract If the wmk is an entire 
work for a specified sum and the entire work is 110L carried out, 
there would be a breach which would excuse the other side, and 
the party who fails to carry out the work cannot sue with a view 
to rccovcp f he*value of the actual work done, e.g. if a builder abandons 
an entire contract to erect a building after erecting a portion of it, 
he cannot recover anything on account of the finished work; evrn 
though the owner of the building lakes up the work done and finishes 
it from the point let off by the contractor. This is because here the 
performance of the whole work is the essence of the contract. If, on 
the oilier hand, the contract is of a divisible nature, e.g. supply of loo 
bales of cotton, the person who has performed a portion ol the duty 
on such a contract by supplying 2s hales and failing to supply the 
rest, may sue on the quantum meruit of the actual bales delivered. 

I*apse of time 

(TV) Although under the Limitation Act the efflux of time 
does not actually terminate the contract, it, in elfcct, in depriving 
the party of his remedy at law tn enforce, brings about the mine 
result. The jKTiod of limitation is three years in ordinary contracts 
(in England it is six years) and twelve years for specialty contracts* 

Impossibility 

(V) Section 56, Indian Contract Act, clearly lays down that 
if a contract which was possible of performance becomes subsequently 
impossible by reason of some event which the promisor could not 
prevent, or becomes unlawful, the contract immediately becomes void. 
This is also known as frustration of the contract brought about by 
supemning impossibility, 
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Operation o£ Liw 

(VJ) By operation of law. Contracts here may terminate under 
three circumstances:, (i) By Merger, i.e. where a partyorpardfti 
embody an inferior contract in a higher contract, e.g. where a 
ment has been given In an action for debt or breach of contract and 
a decree obtained, the original right becomes merged in the higher 
right under the Court’s decree and no subsequent action can lie between 
the same parties for the same cause of action. (2) In Insolvency,^, 
where the Insolvency Commissioner passes an order to discharge the 
insolvent, which order exonerates or discharges him from liabilities' 
on all debts incurred previous to his adjudication. (3) By an unau- 
thorized alteration or loss of a written document 

BREACH OF CONTRACT AND DAMAGES 

When a contract has been broken, the party who suffers ^uch 
a breach is entitled to receive from the party who has broken the 
contract, compensation for any loss or damage caused to him thereby. 
If he can prove substantial loss, lie will get substantial damages— - 
mherwise he will only get nominal damages. Such compensation, 
however, is not to be given for any remote and indirect loss or damage 
sustained by reason of the breach (Sec. 73). Damages may be divided 
into two classes, viz. (1) General, and (2) Special. 

GENERAL DAMAGES 

General Damages are implied by law and arc, therefore, always 
recoverable on a breach of contract ; whereas Special Damages arc 
only recoverable when they are cither specifically provided for, or 
where the other side was aware of their probability. According to the 
rule in Hadley v. Baxendalc, 9 Ex. 34 t, when a plaintiff proves that 
the breach of contract lias caused him actual loss, he is only entitled 
to those damages which (a) naturally arose in the usual course of 
evcnB.ansing from such a breach, and which (b) both the parties knew 
to befikety to result from the breach at the time they made the contract. 
Damiqggp '-which do not fall within the rule of Hadley v. Baxetidale, 
are said to be too remote. In estimating such damages the means 
which existed: of remedying the inconvenience must be taken into 
account. A hires B’s ship to go to Bombay, and there to take 
on ^ the 1st of January, a cargo which A is to provide and 

bring tb Gakutta, the freight to be paid when earned. B’s ship dobs 
not go to Bombay but A has opportunities of procuring suitable 'con- 
veyance fori the cargo upon terms as advantageous as those on ; which 
he had chartered the ship. A avails himself of those opportunities, 
but is put to trouble and expense in doing so. A is entitled ip 
receive compensation from B in respect of such trouble, and expense 
(wSik 73). ’ The simplest example would be— A 5 

Wte iriraiisfr witeB p,i m, R* 
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given on 15th January 1917 A fails to give delivery The remedy 
of B would be to claim the diflcrcntc bitwcui the market price and 
the contrut prut for the simc quality ot cotton in lisc the mirket 
price is higher thin tht contract price (Williams Bios v Ed T 
lgms Ud (1914) Cis 510) I his market price means a price 
charged to in nrdiniry customer ind the ful ih it ont of the pirtus 
could lute obt lined goods through some panic uhr an ingemcnt at 
a lower prue is no ugument [1 lliuc is no mirket rale foi the 
subject in trier o( the contrut the \aluc must lu tiken 011 the bisis 
of the price which his to lx pud for die n* irisL substitute 1 ulin^ 
any substitute Ixing there , the lmrkit pnu will lu iscc named hy 
adding to the price it the pi ill ol punhic the c\pi uses nit fitting 
them to tin pi ic ol juilIusc pin the usiiil jiroiit nt the import r 
( Uujt 1 mail < S on \ 11 il\on Cn 41 Mul 719) Ii tlu buyer 

wills dur the turn of elc li\ eiy it tin 111^ lit icij'iest ol the sellci ro 

give tune md then i ills 11 eleliui uul 111 the 111c intiinc the junket 
rises, thL d Hinges would line to l\ pud on llu side ot the luglui 
price (OgU \ fatlani IK j Ol* ( il 27 ) ll 011 llu other 

hand, the ^uocls wlii to Iil shipjed 01 f 01 w tided to some othu 

phee, the diniiucs would lx compuLc 1 on the bisis ol the j riu pio 
curable in lH it phee minut the eost ol tnnsit 

&PICIAL DAMAGIS 

Spec 1 il cl uutus 11 isc under speual cn cum stances whin the pnty 
to the uni tint his mule 1 spindly u 1 \ ini i^cous Ii 11 1111 ihinugh 
which he e\|Kcts to mike spcuilh hr 1 profits which pre Ills m likeh 
to lie lost thn ugh die hiL 11I1 cl the conti let Spud lining s m 
only luourihlc it (a) du spud iiiluiii tin es wete known to both 
the pirtus it du time ol nukiii*, tin contn l ud (/>) the dimige 
are such is would naturally tcsult from the hculi ol t contract so 
made lo like <n dlusirihnn \ lus cnniLcJ into m uhautageotis 
conti id si) 10 supply iron nils 10 1 J\ilwi\ lompiny which he 
eouis by 1 ciintru with tn lion ( oinpim llu si 141}* are to he 
dehund it elites specific illy siipuhied \ c\|xl!s to flfeke a large 
proht on ihc dill 1 rente llu lion 1 oiaipui) I ills to ketp the con 
trut (md dins tliL Kulu iy ( mnj. mv rescinds its contract) with A 
The pme u whuli \ uts lo supph tlu si 1 ul to tlu Railway (aim 
piny wis nmeli lu^hei thin the mirket nlr oil the dates of deliver) 
In this use \ ciu movci only tlu chile 1 nu on the basis of the 
n.uktt price irom llu lion ( oinpiny unless A hid made it clear 
to hurdler (Iron Cuiupun) tint the hi l ic h of eontrict b) them 
would involve him in 1 spcuil loss through his lailuic to keep 
the idvanlagtous eoiitnrt Ihus whit is rcc|iurcd here is that the 
speeid circumstances under which the pirt) expects to mike a spinal 
loss through the breich of contract by the other side must he com- 
municated if special damages are to he recovered. Hen: also 
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L must be noted that if A could have bought 'hose ralk 
ii the maika in sufficient quantity to meet his bu^cr. the Railway 
Company, he should hast, done that in order to mitigate the damages, 
itcause “a pcison with whom a contrail hjs been broken has a right 
u hilfil that inntrait tor himsill as nc irly as may he, but he must not 
In this unreasonably 01 oppressively as regards the other party, or 
\tra\agantly ”, 


Exemplary Damages 

hxcinpljry damages are specially penal and heavy damages 
lwardid by courts in usis such as a bleach of piomise to marry 
aIhti (he injtiinl hi lings nt the pailv aggrnvnl an also taken into 
iu omit and in actions against bankers for refusing to honoui 

i customers cheque a hen they hau iunds ol his to meet it. 
fxcmpl.iry dainigis an ml ricovciablc in the ease' of the breach 

ii incrcaiitiir ionli.uls hi i aim tin main oh]tU ol law hen is to 
ompcn>alL the paiiy aggncsul and not to punish the otlidr pule. 

Liquidated Damages and Penalties 

Liquid ited damages aie dunagis which the parlies by mutual 
agree ment hast iixeel it tin lime ol inkring into the contract and 
silted in tin ai’iccnunt as tlu compt nsilmn will'll, 111 east nl the 
Imaeh, iht input d piny should rceeivt 1 he court is not hound 
In such a figuic wliuli miy lx nuiUmii(d and in ly allow a lesser 
amount but will iitui allow a huger damage than that so fixed. 
It will thus be wen tint tlieie is no adsantage in hxing such a liqui- 
dited damage in actual piaeiiic 

Sul ion 7 j. of tin C oi limit \it eliailv hys down in this eonme- 
tion that ‘Win n a control In Imi> hiokin, it a sum is ntmed in 
ilu contract as the minimi lo lx jhjiI in east ol sue h bleach, or ii 
the contract i.uiUii'* ant oilier siipulition by way of jxn.iity, the* 
parly complaining ol the hi. nil is eutiilul, whitlui or not actual 
damage, or loss is pmsed to lu\c ban caused thmhy, to receive 
from the paity who has hi ohm tlu eontiad leisonablt uimpi nsation 
not exceeding the amount so naintcl, or as the case 1 may be, the 
penalty stipulated for'. It iurlhti slates that “A stipulation for 
increased inter e xt lrotn tlu due of ddaull mjy lie a stipulation by 
way of penalty” A contmcls with 11 to pay 15 Rs. i,ooo if he 
fails to pay It Rs. 500 on a gum day. A tails to pay B Rs. 500 
on that day. B is entitlid to ievovir from A siuh compensation, not 
exceeding Rs. 1,000, a* the <omt conudm uawvtiblt. 

INTEREST 

With regard to interest the law in India has been that, in case 
it is agreed that a uitain rate, say M \)ct cent, is to be paid by 
way of interest and that the principal with interest at that rate 
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has to be paid on a particular date, with a stipulation that if 
the money is not paid on the duL dm, interest at a higher rati, 
say 12 per tint, would run }iom tin due date of / layrmnt , it would 
not amount to a pcnilty Jt would amount to i pcmlty it il 
were stipulated that the Inghei mil m use of dilault was to be 
calculated fiom tin daft o\ tht loan oi < out i ait 

Interest by Wa> of Damages 

In the Interest Act of iflw it i< hid down to the tfUrl tint 
in east a dibl or eulun sum 1 clue is jxi my wntun lnstnumnt 
on a partiiuhr dite, the court miy, it its disnition, illow interest 
on it at the usuil Lurunt rik 11 tin sum is pivihk olheiwis 
than under i written lnsiiument the eouil im\ illow m Ilk si it 
altu the sum is due tin ikiIiIot mikes i clinnncl in w tiling L,i\ing 

nolle e to Lhe debtor tint iiUerisL will In eluimd tiom the chtL ol 

such dull mil to the elite ol piYinuit 

Exeessm Intn est 

Belorc tht pis nig ol tin Usurious Tom \it, ioiS, tlu limits 
in Tnelit hid mi JKiwir to liilLrliie u d reclu e inkle L n use an 

excessive rile w is piimdul 1 m on 1 loin or iny oilier limsutioii 

This niturilly led to gn it h irdship md eleeiet vun liujiuntlv 

pissed allowing chins lor micuit, u thstird jxrLinti is I he 
Usurious Loins Aet (Sec 0 however piosides tbit where - 
“in any suit to which this Act ipplies, whether he ml n /•/ tc 
ot otherwise, the eouit Ins reisnn tn belie \l - 
(ii) tint the intu est is cucsspe md 

(£) ihit the trinsaction was, is lxtwun the pulics tlu re to, 
subslanlnlly unftir, 

the eourt miy cxtKist ill oi my ol the lollowin to power., nuneh 
may — 

(i) reopen the tiinsiction tike in aetounL lxtwun the pu tie s, 
and relume th ilehtor ot ill lnbihly in respect of iny 
exccssne mteresl , 

(n) notwithstanding in) lgn intent, purporting to close 
previous dc dings and to eiute i new obligation, reopen 
any auount already taken betwexn them nnd ltheve tht 
debtor of all liability in respeet of am cxetssive interest, 
and it anuhing Ins Ixen pud or allowed in account in 
respect oi such h ability, ordu the creditor to repay any 
sum which it lonsideis lo lx repay ihlc in respect thereof , 
(m) set aside, tuher wholly or in part, or revise or alter any 
security giun or tgreuntnl made in respect of any loan, 
and it the creditor has parted with the security, order 
him to mdtmnjfy the debtor in such mannei and to such 
extent as it may deem just.” 
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These powers will not of course allow 1 rourt to reopen a trans- 
action already ilusid 

Ii mil lliih lx sun that the conns «.an cun on their own motion 
lnleiluL 111 those 1.1 is whcie m then opinion the transaction is 
4 ‘ sahst intiall} unlan In eonsuleimjr v hethci the in least is 
t \icssiu* tlu uiuit is t\pukd to take min const delation the usk 
1, kui red as on the <lik ul tlu loan hum the creditor's standpint 
ind lor that puij use tht pi 1 si me or ahscmt at security, its \aloe, 
tin mini 1 omhtion nl tlu ilihior, ami the result of prcuous trans- 
ail oils (il im) ol tVh dilnor must lx takin into auouiit. 



CHAPTER IV 

BAILMENT 

Uilmbnt is defined by Section 148 as the M delivery ” of goods by 
me person to another for some purpose, upon a contract that they 
hall, when the purpose is accomplished, be returned or otherwise 
lisposed of according to the directions of the person delivering them. 
Fhe person delivering the goods is called the “bailor". The person 
o whom they are delivered is called the “ bailee 

Explanation 

“If a person already in possession of the goods of another 
Contracts to hold them as bailee, he thereby becomes the bailee, 
and the owner becomes the bailor of such goods although they 
may not have been delivered by way of bailment.^ 

In a case where the thing delivered is not to be returned the 
transaction cannot be called a bailment. The bailment may be 
either by way of deposit, in which case the person to whom it is 
delivered has no right to use it, or the goods may have been 
delivered with the bailor’s consent for giatuitous use or by way of 
hire or pawn. In short, the goods here arc delivered for a temporary 
purpose./ In case the goods bailed carry some defect which is likely 
to expose the bailee to any extraordinary risk, or is likely to interfere 
with his use, the bailor must disclose such faults, failing which the 
bailor would be responsible to the bailee for damages arising out 
of such a defect, with this difference, that, in case the goods are 
hailed for hire the bailor will be responsible irrespective of the 
fact that the bailor was not aware of the existence of such defect ; 
C.g. A lends a horse to B knowing it to lie vicious ; A must dis- 
close this fact, even il the bailment was gratuitous, to B, otherwise 
in case of injury to B, A would be responsible for the damage 
sustained. If, on the other hand, the horse was hired, A would be 
responsible for damages even where A was ignorant of the defect 
(Sec, 150). 

Paid or Gratuitous Bailee’s Responsibilities 

Where the goods are left with the bailee, the bailee must tike 
AS much care of the goods as a man of ordinary prudence wouU, 
under similar circumstances, take of his own goods of the same 
bulk, quality and value as the goods bailed (Sec. 151). The Indian 
law thus does not recoghizc any degree of care, as in the case of 
English law, but clearly states that the bailee must take as much 
care of the goods as a man of ordinary prudence would take of his 
own goods of the same bulk, quality and value. The English law* 
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on the other hand makes distinctions as to the degree of care, 
ditfeuntnting negligence into ( ordinary M and “ gross ”, ac or ding to 
whether tht bailee is i giatuitous or a pud bailee The bailee hrre 
is responsible not unl\ foi loss caused 1 1 uough his own negligence 
but ilso tor th it eiusul through the negligence of his servants in 
the u s ulir course ot their uup)o\mcni it ou the other hand, the 
loss is causrd through the let oj del lull oi t third party, the bailee 
would not be lnble it he tin show th it the loss could not have 
been presented even wilh reisombk Lire inJ diligence lht same 
would be the i isl if tin bulu s sen ants tiustd the loss or dinngc, 
while uting outside thii cmlmuj eourse of employment under him 
On the sinu principle the liibihl) oi a guest m \ hotel or inn wg.li 
iii, ud to the tuinituii he usis is the sime is thu of n coinmqg. 
liiily,* ( Rampal S \ Mntny and Co z- Vll r6 j ) <a. Ill the 
list of in umkeept else , luurdmg to Common I iw he is liable 
for loss in eonneition with the lu/ ft lgi or u ticks belonging to 
his guests if tin Ions is eiusul tluomji the mji^cnu oi the inn 
kuper or lus ser\ mis Iku thi pit sumption is tint when the 
loss ou lined it s is i uis d tlmiu^h the innkeepers negligence, 
luiliss tht eonli lry is posed 

BAILM 1 NT 1 OR R 1 W \RD 

( ists of bulnicnls fir tew ird lit disulid into two rhvts viz 
(i) those in wlmh i rew ud i ruuuil b> the liuloi ind (2) those 
in itsjxit oi which tin nw 11 d is to he iuu\ul In the bailee 

Rew aid to Bailoi 

ty fieri the bulor it ciw 1 nw ud ficmi the hiikt is in tlu 
1 isc ol 1 ti\i e ib d iut \hn loi k tie Um use if it pi\in 7*, 
|kt mil of tin ri uj is to th mum of tlu l isi e ih ivm thopgh 
the dnur wore llu uniioun of tlu owmr if tlu 1 1x1 1 ih mil 
bought his jxrrul fioin tlu immr out il hi mupls it w is held 
lint he w is 1 bulu ind not 1 sei\ mt v C unaal Moitn 

( ab Co, (ijii) 27 11 P ^1'") lh otlii 1 tsimnlt of 1 hulmuit 
for rew ird to the bulor 111s s 111 e ises ol lonlruis on t hue and 
purchase basis wfiLri the bulu in ronside 1 ition oi piling 1 ccrtun 
numbei of hires is entitle d to hitimii the owner of the bulnunt on 
piytng all tht hues 


Reward to Bailee 

This happtns where goods ire w ire housed with 1 munadum 
or 1 warthousemin, who gels 1 ccrtun hire for storing them on 
behtlf of the merehint owner during tlu period ihcj remain in his 
rustody \i othu ease is when ui irticlc is enliusted to 'it worked 
upon, as for eximple wlu.ii 1 witih is left with a watch repairer 
tor repair, or gold and diamonds ire left with a jeweller to be made 
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into an ornament, as the watchmaker in the first case v or the 
jeweller in Lite second, Incomes a bailee for reward. 

Railway Companies as Bailees 

Railway companies entrusted with goods in India to he 
carried from one place in another are bailees with liabilities as per 
Sections 151, r^-s ami rfu of tlie (Contract Act (Sec. 72, Railways 
Act, iHiju). In England, however, they would fall under the special 
responsibilities thrown on common carriers which responsibilities are 
higher than those of an ordinary bailee. Most of the railway com- 
panies issue what is known as the “ risk note “ which is made out 
in' a ionn approx ed by the (Journor-GeniTal in Council and has to 
be signed by the owner of the goods, under which, in consideration 
of the company agreeing to carry the goods at a sjvcully reduced 
rale, the owner of the goods exonerates the company from all risks 
ill transit. The usual iunn used by the railways in India lays 
down to the effect that in consideration of the goods being charged 
for at a special reduced rale the owuei of the goods agrees to hold 
“the railway luinpany ami their agents harmless and free from all 
resjionsiliihli for any loss, destruction or deli rioral ion of or damage 
to the bales from any cause, except for the loss of a complete con- 
signment or oi one or more complete packages forming part of the 
consignment due either to the wilful neglect of the railway company 
or to theft, b) nr to wilful neglect of their servants, or agents, before, 
during or alter transit Some “ risk notes ” provide further that 
the teim “ wilful neglect ” should not be held to include lire, roblxTV 
from a running train, or any unforeseen event nr accident. It will 
thus be seen that in case such a risk note is given by the consignor 
he can recover only in case the goods were lost through the “wilful 
neglect” of the company’s servants or theft hy such servants. If 
the consignor makes out a prim a fane case, the company must prove 
that thcic was neither such wilful default nor theft. In other words, 
the burden of proof is thrown primarily on the plaintiff. ( The Central 
India S. JV IV. Co Ltd . v. G. /. P. Railway , 24 Bom. L.R. 272; 
B. B. & C. 1 . Ry. v. Sakyrchand, 24 Bom. L.R. 787 ; H. & C. Smith 
Ltd v. G. IV. fr Co ., (1921) 2 K.B. 237 and (1922) 1 Ap. Cas. 178.) 

A risk note is properly signed if signed by the authorized 
representative in his own name. Attestation by witnesses though 
provided for in Form H is not necessary. The term “fire” as used 
in this form is not cjusdim generis with the words “any unforeseen 
event” as used there. The company’s liability comes into operation 
os soon as goods arc tendered and accepted even though no receipt 
is given. (G. /. P. Ry. Co. v. A. B. Tamboli , 28 Bom. LJl. 718.) 
It has also been held that when goods arc carried by several carriers 
in succession and they are consigned to one of them and there is 
short delivery at the destination, the fact that loss occurred when 
they were carried by one of the other carriers does not absolve die 
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list earner beeiust the control hue wis one ami indivisible. (Indu 

G V t. R) Co \ tuunha ilal Goidhan Da, 54 C il 4)11) ft 

has ilso bun deudid 111 1 Hombiv use thu is litre packages were 
11 null s ifi hut ihi ionium ol sni 11 \uu missing, the railway 
eonipim w is not luhle thmu h w ill ul dilault w is pioud 

ill is, 1 ” u 11 the ilut) of a bailu to ait with rigird to the goods 
h nli 1 1 st 1 th in luoidimt with (lit unidiliim ol ihi kill mini 11 
ii I du Inilm would In it blurts to dtelin tin biilnunt void 
it ins npiioi n» \ 1 nd 1 in il his hmsi foi line lor his own 

iidiiiL, hut IS dims th hor t lor lus 1 limp 1 his hrt uh of 

ion litum ^ ms \ thi upturn 10 uiiiiiniti tin hulnunt (Su i^O 
Ih n do iiUulid to ilmn iht dinngis, it «n> tint mi) njse 
(hi 011 h this hit uh ol unnlilion (Si i^})^ 


Mixing lip of (>oods Bailed 

II flu hi \ 1111 1 Hi mods ol tin huloi with lus own with 

the ( nscnt ol the bail 01, tin hid soil] Inn in intnisL 111 llu 
1111 11 111 pMiiilinn 1 1 the 11 n|mti\i slim s hut it the inixluie 

is 1 1 uli wiilniu *hi ballot's ion sent uul tin tools tin In. stpaiitid 
ir dm lid tin hidm ill 1U111 Im slim ol llu umliiii md rlu* 
ill 11 i, il ns ltism Ik 111 tu miMuri It on tin otln 1 hind, 
1I1 iHids imiini lu sipmiul the Imlu would Inn to 1111U 10m 
jn os it oil f 01 tin In* ol tin goods (Sm is> ish md ■ S 7 ) 


Teiininatioii of iht Bulinuit 

When du puifvist for wluli llu poods wire hulid, or the 
turn tm whuh ik> w m so hulid his expired, tin bailee mutt 
return the goods had til without demand, ind ii lu dens not dn so, 
hi \ 011 Id hi risjonsihh to ih huloi 1 01 iny elestnution, loss, or 
ditc r u r»linn miscd to llu gouels uom tint time 11 , liowiur, (he 
pools m lint 1* 1 itiuti usl} tin liulor his thi right to request their 

re luin it lus pit uu r i » veil though In lint t 1 u.ni lor a specified lime 

or puipo'i r iln 1 subjul to th * exception, thu when ril)intf on 
suih a loin mdc (01 1 spec dud lime or purpose, ihe bailee has 
acted in 1 m inner, as would riiw him loss through the relurn of 
the goods beJore ih.. 11 me sti|ulikd, c'eculiiig iht benefit actually 

derived bv him from th Inin, the lender 01 bailor must, if he 

compels tlu iilurn, ind nmd\ the honower foi the amount by 
whieh iht loss so outsonid exit ids tlu Km fit so dtnvrd A gratui- 
tous bailment also teiminitis at thr dtilh utha of tK bailor of 
the bailu. (Sirs 15S, jfto, ifii - nd 162) It is further hid down 
that in the aliscnie ol a contnct to the contrary, not only is the 
bailu bound to return thi goods bailed, but he should also hand 
over the mi r ease or pofit, it iny, whieh may hive accrued from 
the goods during the bulmenL, eg where A leaves a cow in the 
custody of B to be taken eare of and the eow has a calf, B is bound 
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Bailment by Joint Owners 

Where the hailed goods belong to several joint owners, the 
bailee may deliver them to, nr according to the directions of, any 
one joint owner, without the consent of all, provided there is no 
agreement to the contrary (Su 165). 

Title of the Bailor 

If the title of the bailor was defective and unknown to the 
bailee*, the latte r would not he responsible if he returns the goods 
to the hailoi in good iailh (Sees 165 mil 166) Of Lourse, the third 
person who el 111ns the goods bailed may apply to the comt tn stop 
sdelivcrv to the bailor with a view to diude the title 111 dispute 
(Sec 1(17). 

A Finder of Goods 

On the sunt principles, “A person who finds goods belonging 
to jnulhci and lakes them into his custody is subject to the same 
icsponsibihlii 1 as a bailu ” (Su 71) 

Rights of a Findei of Goods 

The Under of goods is subject to the sinu responsibility as 
a bailee and is entitled to letam the goods against the owner until 
he receives eonipeiiMticm loi the iruuhle uul expense fu. may have 
voluntarily inclined with a view to pie serve the goods and to find 
out the ownei. lie lias no tight, howtvci, to sue ihc owner for 
iht trouble and expense ills remedy is only retention with a view 
to compel the other side to pi) If, on the oilui hand, a specific 
rewaid was offcied loi the 1 e tin n ol lost piojKrt), thi Under would 
then Jiipmt llu light both of suing loi such a lew aid and of retain- 
ing the goods mini llu 11 ward is received llu Indian liw thus 
gives the limit r a lien on the goods loi lus expenses and thi it ward, 
but in English Law tnu finder has no lieu on llu goods though he 
has a light lei eliun coni|)tiisjlioii Irotn du ovvnci (See, 168). Where 1 
the owiki cannot lu luund with it 1 soluble dihgtnii, 01 where lie 
is found' but it fuses upon demand to pa> thi lawful charges of the 
finder, md vvlun the thing so leiuntl is m danger of pciishing, or 
losing the greater pail ol its vdue, or vvheic the lawful chargrs 
of the Under amount to two thirds of the value of the goods found, 
the finder is entitled to sell the goods (Secs 168 and 169). 

* 

Bailee’s Claim for Service 

The bailee who has, in accordance with the purpose of the 
bailment, rendered any service involving the exercise of labour or 
skill in respect of the goods bailed, has also the right to retain the 
goods until he receives full remuneration for the service rendered in 
the absence of an agreement to the contrary (Sec. 170). It must. 
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how cm, be noted that the semct rendered must involve skill or 
labour, irid there loie i person who tikis in anunils only to ited 
thun docs not come under the rule , hut i hoist biokcr or ulirmary 
surgeon, who uses skill or lihour would be the proper person to 
put forw ml such a cl um 

Paiticular and General Lien 

Ihi Inn wliuh \w hm huherto dc lit with is nllul tin hiilci’s 
piituulir hen is umt horn the genrtal hen of hankers, factors, 
wharfingtrv, attorneys and polity brokets who Lin let on 141111st 
giniril hilinee ol iiiounr goods 01 seiiirilns, nr pijirs holed to 
them unless there is in expicss igicuiiint to the iniitiirv (Su 171) 
General lien is 1 right wliuh his lnsen h\ (Alstom in puluulir 
tildes or professions or hv eoiilriit to utoii „noils 01 olhii stiunl) 
er whiihhs wlnth eoiiii into ilu jmssission ol these pirtus in the 
rrguLu coui&e of then business or piofcssion foi my money whnh 
m i) he owing to them h\ the uwiui to whom these ,nods \d111hlts 
of siLiiritHs Ixlom I hit bull us hi\e 1 giniril hen cm e ish 
mil se unties lx longing to the 11 customers whith ire ch posited with 

them in the ugiilii toiiise ol iluir Iiusihl s is h inkers, f 01 my 

n oiu\ thil inn lx due to 'him is binkers If howesti lliuc is 
1 sptcifu lgrcemint with the h inker lo the elect ih it he will not 
hni 1 41 nerd lien 01 thit he h ius up sum tint will lx binding 
\hitnha*i Ma\an \ fit w( of Af idi 1 ig Mid $ H ) Ii liny be added 
lint Jin else oi siluiblts or seiuntus dipt ited only loi sil euslodx, 
this hen elrxs not lnse | With retain! to seiuntus on uhith the 
b inker is giu 1 ttu power to mile 1 1 intirist md elisiel nd hovuui, 
11b 1 lien wruld extend JSut the lit 11 wmdl not ixttnd to title 
duds eisuill) hit with binkus on wIiilIi the h inkers Ind piiumisly 
refused to iniki in ids inee On the sum principle m ittorniy 
or solicitor ol tin H1J1 ( emit his 1 lien on dl pifxts ‘ind dueii 
nn ills belonging to his lIiiiii thil mi> b in hi possession in his 

profession d ripaeity for wli ih fus in Hue 10 him It may lx noted 

here tint thi solicitor who is disihuged bs his ihent his 1 hen for 

his costs but one who ihselnrges lunisilf hy lifusmg to icl his 

not |An jecouniint, ptnudly sjicikiiig In a Inn on hooks ot 
u counts for his lus tint nny lx due 10 bun in connutmn with 
the wmk hi has done on thusc hcxiks It is howmr consult red 
doubtful whether this right e in lx extreme! ty him on lx>ol s belong 
ing lo a joint slock comp my iniorporiltd under the Indnn ( umpamrs 
Ait las these hooks hippen to lx ktmitory bexiks 

r It is also eonsukrLd doubtful whether an auditor his iny right 
of general lien on the boohs lie hi* ludikd i\tn thoigli he miy 

hive possession of them In thi use of wlnrfingirs dealing with 

the goods *15 wharfingers 1 genual lie n on these goods irises for 
their charges (Secs 170 and 171) 
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PUDGE 

Plidgx is ikhmd i i hulnuni of .roods as setuiity loi lilt pty 
incut ul i dtbt 01 ptilinninu ol i piunusi Lu hulor lure is 
called the 'pivuitr ind ihc bukt tin. piuutt (Set ^ \n\ 

class of goods vtluibhs documents Ui mi) be nidi the subjut 
matter ol 1 ikilgt litre must lx: howtstr 1 loii tututnc nr 
actual delivery. 

The piwnu. In i light to irtain H ootl pusiitd iili him until 
the dthl hi which ilit \ lwn i u llul is pud ir [lit pronus for the 
perform mu ol whim tin \ I d i vs is nidi is fulhlJul I his njif 
extends to tin interest o» the diht } f n exptnses 111 v j lists 
intludc dl expenses intiimd by I mi in pit u\ n/ the s oods ( c c 
173, 174 ind 175 ) 


PnwneiS Default 

Wlurt tin | mini ml s ikfiuli ip ih j iyi 11L of lus ( 1 l lit 
or the pcrtoimuiu of lus piomist it the slipulmd t mi 111 usput 
ol which tht noils went pi dit I tin | mm 11^ ( ^ bnn s 

n suit igunst tli ] 11 nu upon tli del 1 ri pin 111 t ud rtl in 

the goods pink d 1 ti II lit 11 s l\ iu> m { *) lu uni sell the 
thing pledged on ,ivtm, tin piwiur it isoi ibk nulu 11 id d tht 
j rociul of suili 1 sik irt k s thin tht inimuil dm lit 1111 
mow 1 tht bdinu I10111 1 hi pmn 1 If on tin nd r Inn I thin 
is 1 surplus he licmlil Him 11 tilt t i s to tli pmntr J mil tins 

it must not Ik thought tint bttmsi thin lu li 11 1 diiuilt b\ 

tlu piwntr lus n^lit ti itdtuu tb pled bis b ».ii lot lb 
right on tht toninn on tu mts until tin timl silt o( ilit ,ood 
mil the it lore tht paw hi tan lcdttm the goods pledged it anv time 
before the actuil sale, on pivm ul d ulditinnil xnuditiifi, if m> v 
tint inu lust Ixm tin rtsult of lus tliluilr It mi> bi uUli 1 Ikil 

that in th s t ist tin \ iwnte \ \W iwul in sill without 1 rvluui t 

to the unlit 1 hi |K 1 irul ut limit ui in in < 1st ol 1 loin on 1 plwl t 

is thut pus to run iroiu ihc due ul tli linn In tin c 1st of 

a pioimst, howtur loi tlu keeping ol wl ith tht pledge is mult 
the ytirs run from tlu dire oi the bituh of the promise (Sees i/> 
and 177) 

Who may Pledge 

Of tout sc the owner mi) pluhc his good* but htsid s th it 
the goods, is well is th dixunicjits of tith In lomuition with tluni, 
may be picdgtd by any peison who is in possession with the consent 
of the true owner. Thus a bill of lading, n dock warrant, a ware- 



housekeeper's certificate, a wharfinger's certificate, or warrant or 
order for dehuiy, or an) other document miy lx jawntd m the 

ibo\t cast and the pledge would be \ihd is long is the put net acts 

in good fuih and the goods or documents hiu been obtained from 
a liwful owner without DiTtnie m iriud (Vl T7S) It should lie 

noted hen th it whit is mtinr is lint the aitule should be in posses- 

sion as distinguished from mere custody without - authority to deil 
with same A sennit hit m e barge of tin 1,0 ids ol his mister 
or 1 wile left in ihirge b\ her husbiml, cmnnl pledge them 
(Btddomoyt \ Situtam 4 ( il 497 / H S taqu \ I Ut(ma ketsa, 
24 Bom ) If tin intdisi oi the piwncL is limited he rm 

jled^e the s oods or the douinunts to the e\unt ol his intLiest It 

m iv Ih iddcd lint il 1 third ]Krsnn mimes tlu goods pledged, or 
depnus the bulct of tli use nr possession ol them the bukc is 
1 irulrd to ill the reined es tint the 01s nci nil) hi\i hid in a like 

1 is( if no hiilmcni Jnd luin muk In shmi either iIil liulur or 

the btilie 11111 brin*, 1 sun i^unst ttu ollindiu H third pirty The 
inmpe ns itmn ohtniuel in suih 1 suit is divisible between the liulor 
uid the hulce ir cording to tluir respective mteitsts 

Diffutncc between Fledge and Mortgage of Goods 
In the e isc ol 1 pledge, the possession of t,onds hut not their 
ow in ship pissis to the creditor or piwnee where is m the 1 isi of 
1 mortgage of goods, it is the propeity in owls 1 c the owneiship, 
\ liu h is Innsfcrr il to the mnilgi s ce condition ill), the possession 
until deluilt unu ill> run muni, in die mort T i a or 
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SALE OF GOODS 

Ini new TikIiin Silt of (mods \et oi i^o moil into lon< cm 
151I1 Much iij^o I In mv\ \ii mori 01 Us follows the 1 nijish 
model uul k]h its Ihipter Ml ol the Coiiirut \u of 1872 

Goods 

“Goods' 5 in defined hj the iu\v Aa is tuy kind of men ibli 
property olhn (li m ulionihli iliuus uul nioiuv md includes 
Mock Hid shires ^inwiiit., imps s i iss uul things itiuhul Lo 01 
forming pin 01 die lmd \s huh in u,ic d to In stured heime 
bile or uidit ihf mull lit nt sill 

“Spcnfic goods ’ m ins fr oo Is uhnuhed ind u,iili 1 u()on it 
thi linn 1 inntnct oi sdi is nude 1 

Sale and Agi cement to Sell 

A contract cf sale is ill fined is follows 

\ (oiilnci of sih of moils is 1 contrict uheuby the s< lh r 
Innsfeis or il,hcs to transfer the pioperty in goods to the 
buyr foi a pnu Ihut 111 1) he 1 unit net ol silc Ixtwc n 
one pul own 1 mil incilier | St 1 Linn 4 (i)| \ ion trill of 

sdi 111 ry Ik ahsolutL or conditional" j See turn 4 (*»)| 

While is 1 contidLt lo sell is defined hy See turn 4 ( j) ol tht 
\it is 

igecment to sell hi mines 1 sile whin tin linn ehpsis 
or thi conditions ire lullillid subject in whuh tin pi op ily in 
the gcHids is lo lit tnnsierred 

Sale and Bailment 

The difTirenic Inlwun 1 silt mrl 1 hulnunt is thit in the 
cisc ol 1 sile the elchury of the irliele is mule igunst a price 
in money or iny other wimble, mil lint the identic il thing is not 
to be returned In othu words 1 innshr of properly lor money, 
or some othtr wimble in i\ilunL,t is 1 sile mil not a bulmcni Tn 
the case of 1 huhnint the identic d pioperty which is the subject 
matter of the bailment is to be returned to the bulor 

Hire and Purchase Agreement 

Where A hires 1 si wing lmdunc lgrecing to pay a fixed amount 
of rent for the use of the lnichine, with 1 stipuhtion that should A 
pay a certain imount in c/ish 11 any time during the hire, he shall 
become the purchaser of the machine, provided he had regularly 
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p nd the rent, such an agreement is only an agreement tor hire and 
A does not become a purchaser until the condition* at tinted above 
an fulfilled. [ Copal fufft/iama \ Sombjt Nauanvanit, (1904) 6 Bom. 
LR 871 ; llflhy \ Mathta c, (1895) (>4 L| QB. 465 J 

The main prim ipU to lx. noted in cast oi hire and purchase 
agreement is that the purchaser has the option to pay a certain number 
ol tents and alter he pays the stipulated number he becomes the 
nunei ol the property but he should also Ik quite tree to stop 
pas mg thL rent and 10 ittum the propci ly lured at any time he 
like*-, ic the pioperty u jls not pass until the last rent is paid. ^To 
tike an illustration, \ hirt* a piano to H 011 thL agreement that 
It should pa\ Ks 100 1 inoiirli as rent \ further stipulation is that 
it lie pa\s unt regularly lor twenty months, the piano shall liciome 
lus propel t\ at the end ol tin twenty months, but if B likes he can 
icturn ihe piiim it uiv lime, sn ifltr using it lor two months, and 
hi tiled not pi\ ui\ inuic 1 c lit 1 Ins is 1 hir< ind purihasc agree- 
me nt pm, xi IJ, however it 1 agreed ih it twtnty months’ rent 
must In pud md tint h euinot return the probity, the agreement 
is 1 sdi not hui ind pureli isi \Ctul ( olt \ N a natal Motarjt , 49 

IJoni n-» ) Sueh 1 silt 1 b Uei known is a sale on the instalment 

system md lieu tin pinpcity passes immediately on the completion 
nt die imminent wheihei in> 11 ill tlu instilments au paid or not, 4 

Mtmniandum m Wilting 

I11 1 njish liw, under lla } nglish Sale of Goods Act, umtncl* 
lor the s ile ul nods lot / 10 01 ovci ire uepmed to lx in writing 
unless thiR »s 1 pait payment nt llu pnei or pait delivery of the 
goods [bus, in cist ni mi igrunxnt lor silt ot goods of the value 
ot /in 01 mole it is nut mlouiihk 111 Inglind m a Court of 
Law, units* - 

(1) the put) to lx ihu>cd his gi\cn smut memorandum or 

noli 111 writing ol llu lontriei multi his signalurt. or that 

ol lus igcnl or 

(a) tlu buvu or lus igint In accepted pait ol the goods so sold 
and actually receives * mu 01 

(4) 1 he Liuvu or his iginl Ins mule part payment on account 
of this ton trait, or 

(4) the liu>ir or his agmt Ins giun something by way of earnest 
in order to bind tin agreement of sale 
Such a rule, however, docs not prevail in India 

Barter 

The student iuu>l hive thus srtn that a sale must be an exchange 
of goods for cash, that is a puce Ihe price is the payment made in 
money for the goods purchased Exchange of goods for goods is not 
a sale but a barter According to laird Blackburn, the legal effects of 
a contract ot sale and of a barter art the same, 
ft 
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CONTRACT OF SALE 

A contract of sale is made by an offer to buy or sell jjobds for a 
price and the acceptance of such offer. The deliveiy may be either 
imme&fo te or future and the payment may be cither in cash or at. some 
future date or in instalments. The actual contract of sale may. be made 
either in writing or by word of mouth or partly in writing and partly 
by word of mouth subject to, of course, the provisions of any law for 
the time being in force. Writing, of course, will include printing, 
lithography, photography and other modes of representing or 
reproducing words./ 

Contracts required to be in Writing under 
English Statute of Frauds 

When we are on this question of contracts required by law to be 
in writing, the students for the English examinations may as well 
.study the contracts required under English law to be in writing other 
than those for the sale of goods. They are — 

(l) a promise by an executor or administrator to answer damages 
out of his own estate, 

(a) a promise to answer for a debt, default or miscarriage of 
another, 

(3) an agreement in consideration of marriage, 

(4) a contract concerning lands, tenements, hereditaments or any 
interest therein, and 

(5) an agreement that has not to be performed within the space 
of one year from the making of it. 

These contracts need not necessarily be on one piece of paper, hilt 
may be written and extended over several pieces, provided that they 
ire so connected and consistent that 1 hey can be read together as one 
contract. They must, of course, be signed. 

Ascertained and Unascertained Goods 

The exact definition of ascertained goods is not given by the Act, 
but they are more or less on the same footing as specific goods, though 
the word "ascertained" is really of a wider import. Considering all 
the authorities, ascertained goods are t hose goods which are in a deli- 
at the timuLulc Or gif pH* ■«! tt^Hwrahl# tim 
ttfjpujflk and nnranditinaally appropriated to the co ntract, ifid the 
buyer or his agent assents to the said appropriation or note of the said 
appropriation has been given to him, The Act lays down that when 
the side is of unascertained goods, no property in the goods is .tri&B- 
foisrfed to the buyer unless and until the goods are ascertained. If^£n 
the other handj the sale is of specific or ascertained goods, the pnOffetty 
fo fhe goods is transferred to the buyer at such time as 
shecOfUmeti^ it to be transferred (Sec. 19). 'Now oathe qmMkm 
uf tat a atfon, it 'is laid down that if there is any ' 




sold, th t rult is tin t is sown is such ^owls hi uqintyo by the seller. 
p ut j n V ih hw „iail a mi irt uiuouJuioi aTfj ippro priatcdlo th e 
-o ntract with ifrc p^nt flu, buy u i Ik pi opt m in Ihese goo ds 

ils p rus hes fa tfrr huyfej I^ht issc lit oi the buyer ma y be ejtE er 

'Xpress or u gplitd or miy bc^gmii ritlur lx fori or 'iTter tKe appro- 
pnation is made On tlu * inie pn n m pL ~ wli f n " flic " sc lTTr ttgjtVc rs 
the ^oo Bs ttyiht. b uyer" " nf to i ^irncr^or \ Tiaflte, for the purpose 
of trg jMfflW on tw j|v- buy * r jn7i Jj)Lx nn t jLsy v^. irrc right of" di sposa l, 
h c"is d eemed to hist nmomlLUo nalh ap pr opriated the ^ooBs^toTjtt ^ 
rnni yprt 7 w 2 $) Tht four requirements or conditions pnge&fft 
here, in order to make the pioperty pass from tht seller to tne buyer. 


are that— 

fi) the goods correspond with thur description tn the contract, 
(a) they are put in i dclivLnhle state, 

(;) they are unconditionally appropriated to the contract, m4 
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(4) both the parties to the contract consent to the appropriation 
either expressly or impliedly, 

An appropriation exactly means specifying the goods to which 
the contract is attached. 

Goods on Sale or Return 

It will thus Ik seen that when goods are handed over to a 
prospective buyer on approval, i.c. on sale or return, the implied 
contract happens to he that the sale would he complete (t) at the 
moment of tune when the prospective buyer signifies his approval 
or acceptance of the goods to the seller, or (2) when the said party 
does any ait adopting the transaction, or (3) retains the goods for 
an unreasonable time without giving to the owner of the goods a 
notice of rejection. 

RESERVATION OF RIGHT OF DISPOSAL 

There is, however, one case to lx- noted here, and that is as given 
in Section 25. Supposing that there is a rnntrnci Jor the sale of specific 
goods or of goods that are subsequently appropriated to the contract, 
but there is a term in the contract by which it is laid down that the 
seller has reserved the right of disposal of the goods until certain 
conditions are fulfilled. In such a case, notwithstanding that the goods 
are delivered to the buyer nr to a carrier or other bailee for the 
purpose of transmission to the buyer, the property in the goods does 
not pass to the buyer until the conditions imposed by the seller are 
fulfilled. The seller is primu lane deemed to have reserved a right 
of disposal also when- the goods arc shipped and the hill of lading 
lays down that the goods air deliverable to ihc oilier of the seller 
or his agent. The other point emphasized by this section is that 
where the condition of sale lays down that a bill of exchange should 
be accepted, the buyer is bound to return the hill of Jading if he 
does not honour the hill of exchange. If he wrongfully retains the 
bill of lading, the property in the goods does not pass to the buyer. 
This is a new section added in the Indian law as the old Contract 
Act did not embrace any such provision. In this connection it may 
also be noted that there is no distinction drawn between a bill of 
lading or a carriers or a wharfinger's receipt, or any other document 
of title to the goods. Tl is now possible under the new Act for 
the parlies 10 provide by their agreement that the risk in the property 
may pass at some other time or on some condition and not simul- 
taneously with the passing of the property because Section 26 begins 
with the words “unless otherwise agreed, etc." 

Price 

We have already seen wliat is the exact meaning of the term 
price. It is defined as “money consideration for a sale of goods” 
(Sec. 2 (to) ]. This price may be fixed by the contract or may 
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be leh lo be fixed in any mannn specified in rhe contract Failing 
that, the buyer is bound to pav tin seller a reasonable price. 
What is a reasonable pme is a question of laet depending upon 
iht iirtumsum.es ol a pirtiuilai cast The course ol dealing between 
the two parties may frequently dttLntuiu the. price If the price » 
to be deierinimd hv valuation by a thud party and the third party 
tannot or docs not make such valuation, the agreement is void. If, 
however, the said third paitv is prevented from making the valuation 
by the fault ol the sellir or tnc buyer , the parts not in faulr can 
obtain damages against the paity who is in link (Section 10) 

DLLIVERY 

Dehveiy is tkhned In Sution 2 as miming the voluntary trenrfer 
of possession from one person to anothci. Ol l nurse before delivery 
t in Ik made the goods ought to be in a deliverable statr, i c ascer- 
t lined ,Tlu Ichun ma> k actual wluic rhtu is utual handing 
ostr ol the goods Ii may k constructive, c g handing 
ovti ol tlu kev ol tin vs in house when the goods arc kept Jnd 
thereby giving possession ol tlu goods to the buyer II the goods 
happen it k in the possession ol a thud partv, tht dehvtrv is made 
as soon is the thud pirlv agues to liohl the same on khalf ot the 
buvci i he men giving ol i delivery nrdir to the buyer will not 
constitute t deliwiy until ik person holding the goods and against 
whom the dthvery oidci is nude, igries to put the buyir into posses- 
sion \eiording lo ineu mtde ])iaeiut, ronstiuetive 01 “ symbolic w 
ddiveues, or irirslirs, in also i tinted through the transfer ol docu- 
ments ol title sulIi as lulls ol lidnm vv in house kte pet's certificates, 
dock warrants, 01 by the giving ol tht kvy ol tli godown in order 
that the buyer mav get tlu goods II tin delivers is to be made 
at a distant plait, the usuil loss e iusuI through weir and tear on 
the 1 journey and not through ncglui on the yurt ol iht srllcr has 
to be borne by the buyer In short, tit live ts ol goods sold may be by 
doing anything which the panics agiee shall be heated as delivery 
rnTwEcLitai the effect of putting the goods in the possession of the 
Euyei or of any person authon/».d to hold them cm his behalf (Sec. 33). 

Place and Time of Dehveiy 

AparL from any ixpress eon trail, tht seller ol goods is not hound 
lo deliver them until the buyu applies for delivery (See 35) In the 
absence ol a eontraet the goods art implied to be taken delivery of 
at the place at which thev .ut at tlu unu ol tlu sih, or in the case 
ot goods agreed to he sold at a future ehh 1 , they are implied to be 
taken delivery of at the plan at which they ire at the time of the 
agreement to sell, and, if they arc not m existence at that time, at 
the place at which they are manui allured or pinduicd If ihe goods 
happen to be in tht hands ol a third pirty, there 1 is no dehveiy by 
the seller to the buyer unless the third patty acknowledges to the 
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buyer that he holds the goods on his behalf The delivery should 
be demanded or tendered at a reason lble time and at a reasonable 
houy. What is a reasonable hour is i question of fact (Sec 36) 

Delivery of a part of the goods in process of delivery or the 
whole has the samt effect for the purjiosc of passing the property 
in such goods as a deliver) of thi. whole , but the delivery of a 
part of the goods with an intention of severing it from the whole 
does not operate as a delivery of the remainder (See 34)/ Where, 
for example, the goods arrive by 1 sic imer in full quantit) and the 
captain begins to dispose of the goods ind gives delivery of some 
part of the goods with the intention oi delivering the whole, it is 
a good delivery li, on the other hind A sills to 11 a stock of 
firewood to be paid for by B on delivtn. and soon after the sale B 
applies lor and obtains from A ltive to Lakt aw it some ol the firewood, 
this has not the legal effeet ol deliver) ol the whole. 

Delivery of Wiong Quantity 

When a delivery is given, the seller must deliver the quantity 
agreed to be delivered ind il he dehvets less thin wha he contrieted 
to sell, the buyer miy it pet them Tf the buyer accepts thi. goods 
so delivered, even in smaller quantities he must pay lor the quantity 
taken delivery ol Oil the stmt principle il the sellei delivers more 
than he rontiJLhd to sell the buyer nny tilher reject the whole or 
accept tht quantity he agreed to buy ind reject (he bilinic (Sec 37) 
If there is 111 igreemcni to dihvci 1 fixed quantity, the buyer is not 
bound to accept delivery ol thit quinnty by instalments If, hgwevtr 
the agreement is to deliver igainst 1 ish 1 uitiin qu unity of .goods 
In JnstaTinents, and if the buyer neglects 01 icluses to tike delivery 
or pay for one or more instdments it is 1 question in c«h use 
depending on the terms ot the eontrut ind Lhe tire uni slinces whether 
Sis failure would imnunt to 1 repudiition of the whali contrait or 
whether it is to he treated is a sev liable, bituh giving rise 10 a 
claim for compcns lion ind not to 1 right to repudiate the contract 
(Sec j8) 

Delivery to Canier or Whaifingei 

When in pursuant ot 1 eonirut to sell, 1 siller is uithon/td to 
send the goods to a buyer and the seller delivers the goods to a 
earner, whether mined by the buyer or not, to be transmitted to the 
buyer, it is prtma facte deemed to be a delivery of tht goods to the 
buyer It is, however, expected that tht seller should mike a proper 
contract with the earner or wharfinger which is reasonable having 
regard to the nature of the goods, otherwise if the goods are lost or 
damaged in the course ot trinsit or when they 11 l in the custody of 
a wharfinger, the buyer may decline to tikt delivery from the carrier 
or wharfinger as a delivery to himself or may hold the seller responsible 
£ or damages In case the goods are to go by 1 route involving sea 
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transit when in the usual course they have to be insured, the seller 
shall give such notice to the buyer as may enable him to insure them 
during their sea transit, and if he lath to do so, the goods shall be 
deemed to be at the risk of the stlkr duimg sulIi transit. Thu rule, 
of course, does not apply where goods arc delivered to a carrier to 
be taken to a person who has a right to approve or return the goods, 
Oi on the footing of sale or idurn, because, at the time they were 
sent there was no contract of sdc I his section makes pnma facte 
a wharfinger the agent ol the bustr to lake delucry in the case of 
a contract of sale (Sec 39) I sen when the seller ot goods agrees 
or undertakes to deliver them it the Imvir’s pi 1 cc on his own nsk 
the ordinary risk of dctcrioritioii 111 tin. grind* incidental to the course 
oi transit still remains on the. lui^ii (Sn 40) 

Ihe buyer has a right to examine the goods ind must have a 
reasonable opportunity of dnui * o 1 n iht pm pose of ascertaining 
whether they m in eonfounih with tie eoiitnct 7 he seller, there- 
fore, is bound to give this insoluble opportunity (Sec 41) When 
the buyer has intimated 10 the scMcr lint h his ucepted the goods, 
or docs any aet in rclitmn to ih ft cmls whuh is inconsistent with 
the ownership of the seller ic oilers u it sill them or keeps them 
for an unreasonible tune with linn without intimiling to the seller 
that he his rejected them he is deemed to lust lucptcJ 'he goods 
(See 42) When the hu>er iighlfull^ njtcts tlu goods, he is not 
bound to return them to the. stilt 1 hut dl lint he need do is to 
intimate to the seller that lie 1 el use to tee pi them (Sec 43) This 
is on the principle th it then is i o n on w iiy the burden of » 
situation caused by no fuilt of tlu Inner hmild he thrown on the 
buyer Of course, when the stllti oftus diliun of the goods right- 
fully and the buyer does not like dihun wiihin a reasonable time 
after such requtst, he is Inblc Lo Hit * lie r fm the loss cxcasioned 
by his neglect or ref usd to tike ckl un ind he is also lnblc to pay 
a reasonable charge for the care ind cusioih of th» goods This is, 
of course, subject to the sdltr itpiulmin^ tit lontnci on ihe ground 
ot failure to take delnery (Sll 44} 

CONDITIONS AND WARRANTIES 

In this connection the liw is embneid by our old Contract 
Act, has been materially titered ind Luought into line with lfft$ 
English law v Thus under Sec 1* a stipul ltum in 1 contract of sale 
may be either a condition or 1 w in int\ V condition u {jefi flflkJS 
“a stipulation essential to the mnn nun i osr" of the contract, th e 
breach of whic h gi\es nseja_i. righi lo tr e n ihe contract, as rey u* 
t^^ Thus a condit ion is so essentid th it if U is broken it gives 
rise to the opoo?Ife"party to tre it the conti let as broken and to awn 
to tab ,n jjjt illminiion. i condmoa^ akin m OM 
oftKe mam pijla ra supp orting. _a building The breaking of uq> flf 
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t hose pdk n results in the whole structure c oming down . It may be 
added that the TingEsTi Sat of Goods Act, from which we have 
moldy adapted our Indian Sale of Goods Act, does not define “ con- 
dition ”, though the case law has fully laid down its definition along 
the lines of our Sale of Goods Act, as menLiontd above A cn^uirm 
may be (i) a “ condition precedent ”, viz that whiyhjs to he f ulfille d 
Before the main purpose of the Lon tract is to be perTor meJ Thus 
if a person Is appointed^ trustee in bankruptcy on the condition that 
he should give security, the condition precedent hert is the obligation 
imposed upon the trustee to give security before taking up the dutiLS 
of his office, or (2) a “ condition concurrent ”, which means t hat i t 
is to be performed at the_same timc^asjhi principal or mam agree ment 
Thus in "cast a sale "is made cash against deliver), the condition of 
payment is concurrent with the pci formants oi the contract, or 
(3) a “ condition subsequent ^ which means ihoJ. tl^. condition is that 
the fulfilment of the conLricl or tht occur] cuct of an event, will 
discharge the pTrties from further labilities on the contract, arior 
example "Tn * case of a charter party, which is an agicenicnt for hiring 
of 3 ship; there is a clause, which is known as 4 cxuplcd nsks , in 
which it 15 laid down that in the cast nl ciitain events oicurimg 
the shipowner will be discharged 01 relcised from the lesponsibilit) 
of performance ol the contract Here the c\cnt should occur subsi 
quent to the entering into ol the contract and the moment it occuis 
the party is released from die obligmon lo perform thL Lonttact 

rA warranty, on the othu hind, is dthne d by this sution a& u jl 
stipulation collateral to the mam puipose oi the contract, the prcich 
lof which gives rise lo an, action for damages but not to a light to 1 eject 
die goods and treat the Lonlnct is repudntcir* / Thus a w irfant) 
may be cfflnparcd to one of the smil! suppoit^h 1111s 1 unmng parallel 
( to the big main chain, the snapping of an) ol whuh dots noLnucs 
4anly break the big cluin Here, though the coiitiact cannot be 
(repudiated, tlie injured party may move for d images as compensation 
'for the breach of v arranLv/ This dchnition strict]) follows the Lnglith 
Sale of Goods Act, 1893 

JWhcthcr a stipulation is a condition or warranty will, of 
course, depend in etch ease on the strength of the contract 
One point is certain, that a stipulation as to the time of payment is_ 
deemed to be an essence oi a contract of sale, and whether any 
other stipulation as to time is an essence of a contract or not dtjrcnds 
on the ternip of the contract It may, however, be added that ir 
the case of delivery, generally speaking, it is the tendency of ll 
court to hold that in mercantile contracts the presumption is ih' f 
time u the essence ol the contract unless a contrary intention has 
been messed in unmistakable language Tt has been laid down that 
when merchants mention the time and dates in their contract, they 
ilO taken to mean and intend that that stipulation has to be strictly 
mtM Mlt. 
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The otbci^important rult to l* noted is that though a breach 
of umditidH gives nse in the case of a Lan ina of silt to the light 
ot the buyer to repudiate the lonlraet, the buyer may, it lit choosts, 
Waive the condition or elect to treat the b reach of the condition as a 
breach of warranty and ask for compensation. 1 his is bisul on the 
general principle ot the liw ot conirtu th it * puts mi) waist a 

stipulition which is not lor his own benefit* Whue i cunti ut of 

silt is not ststribk and the bu\cr his lcccptcd the ^oncls oi part 
thereof or in the ist ot specific goods the proptrh his pissed to 
the buytr the hrtuh ot in) condition by ihc si llu Lin only lx 
lie iled is i brtieh of u irnnt\ and not is i giomul lor rciuting 
the goods and treating the loijtrul is upudiind niiliss there is i 
term to thit cfleel (See i^)j 

Implied undertakings by stllei 

In the ust ol 1 contiut ol s lie unless the eirciimst unis sh i\ 
l difhiciu inti ntum there is in implied condition on llu pin of 
(he seller thu in llu t ist ot i s lie he Ins i n„hl to stM tin good* 
ind ih it in the use ut in i^ieunent Id sell lu will lim i rv >1 1 

to sell the goods at tlx lime the properls is Lo piss ] here lie llso 

implied warunties thu (i) the liuvn slull lu\i uni ii)i s quut 
possession ol the goods mil ih it (a) llu ^mds shill Ik free hom 
any charge or tntumbiancc in \ muu ul in\ thml puts not 1 Jired 
or known to the buyer before or it the rum when tlu unlnet is 
mult (See 14) 


IMPLHD CONDITIONS 
Sale by desuiption 

Where there is a condact for the sale of goods by desuiption, 
thtre is an implied eoudilion ih it the ^imiiIs slull i one spend v th 
the desenption mel, if the sale is by sample as well as by descnpdoli, 
it is not sufficient th it the hulk ut the fluids eoirispnnls with the 
simple d the goods do not ilso eo respond with rli des nplion 
(Sec is) The tut thu the buyer his sui or esimined the goods 
does not preterit the silt being one b) disenption it thin is i liyjtf 
defect in the goods llu phee ol origin ol the goods ini) eonstituU 
i put ol thur desenption lord Ahmgti s desenption in tlu etsi of 
Chanta v Hopfyfh, ( 1838) 4 M & W m is ur\ ipt He livs 
down that it 1 man olfeis to hu) pets ol inothu ind the nthtr 
ends him beans lit does nqt lullil the eontrut uid this action can 
lx treated as 1 non pertornnnee Thus, u cording to the lllustntion 
111 the old Contract Act, il A it C ikutti sells 11 Waste Silk * then 
on its wiy Irom Murshidabul to ( ileuiti there is sn implied wjffanty 
that the silk shall lx such is is known m the mirkct under the dtnO’ 
mination of Wastt Silk 
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Implied Conditions as to Quality or Fitness 

Where the buyer expressly or by implication makes known to 
the seller the particular purpose lor which the goods are required 
so as to show that the buyer relies on the seller’s skill or judgment, 
and the goods are of a description which it is in the course of the 
seller's business to supply, whether he is the manufacturer, or producer 
or not, there is an implied condition that the goods shall be reasonably 
fit for such purpose. Of course in the case of a sale of an article 
under its patent or trade name, it does not import this implied condition 
as to fitness (Sec. 16). Supposing that A who has a boat of ioo tons 
calibre goes to R, who is a dealer in canvas, and asks for canvas in 
order to make a sail fur tins boat. If R supplies the canvas on being 
dearly told the specific purpose for which it is required, the sale 
carries an inifdigd. warranty that the canvas shall be fit for the purpose 
of being used in making a sail tor a boat of ioo tons. Here the 
buyer has relied on the seller's skill. If, on the other hand, he selects 
the canvas without disclosing the purjiose for which it is required, 
he does so on his own responsibility. In this case the rule of caveat 
emptor which means “buyer beware”, does not apply. This rule 
under the Common Law of l.ngland lays down that in the case of 
a buyer who docs not rely on the seller's skill, but who selects the 
goods himself, it is his own duty to sec that the article he purchases 
is suitable ior the purpose for which he wants it. In that case in 
the absence of any inquiry from the buyer, the seller is not bound 
to disclose the fact that it is not ;>ui table lor the buyer's purpose and 
the buyer buys the goods at his own risk. If A purchases a picture 
thinking that it is by a great artist, but without the seller making 
any such representation, he buys lL at his own risk. 

Sale by Sample 

In the case of a sale by sample, i.e. where there is an agreement, 
express or implied, that the goods are to be according to sample, 
there are llie following implied conditions. That — 

(1) the bulk shall correspond with the sample in quality; 

(2) the buyer shall have a reasonable opportunity of comparing 
the bulk with the sample ; and 

(3) the goods shall lie free from any defects, rendering them 
unmerchantable, which would not be apparent on reasonable 
examination of the sample (Sec. 17). 

Here if the defect Lie so hidden that it cannot be found out on 
reasonable examination, and the defect is o£» a nature that renders 
the goods unmerchantable, the third warranty on a sale by sample 
would -he broken, e.g. a manufacturer offered to sell a certain kind 
of shirting according to sample. This shirting was sized with china 
clay to a very large extent which was not apparent on a reasonable 
examination of the sample. The buyer ordered the goods cm the 
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footing of the sample and afterwards discovered the defect which 
rendered them unmerchantable ; it was held that this amounted to a 
breach of warranty on the part of the seller. According to Lord 
Macnaghtcn, “the office of the sample is to prevent to the eye the 
real meaning and intention of the parties with regard to the subject* 
matter of the contract which, owing to the imperfection of language, 
il may be difficult or impossible to express in words. The sample 
speaks for itself. Hut it cannot he treated as saying moreThan'such 
a sample would tell a merchant of the class to which the buyer belongs, 
using due care and diligence, and appealing to it in the ordinary 
way and with the knowledge possessed by merchants of that class 
at the time. Pulled to pieces and examined by unusual tests which 
curiosity or suspicion might suggest, it would doubtless reveal every 
secret of its construction. But that is not ihc way in which business 
is done in this country. 1 ' (Drummond v. Van hi gen % (1887) 12 App. 
Cas. 297.) 

F.O.B. CONTRACTS 

With reference to contracts lor tbc sale of goods which are to 
be shipped Irom a Jorcign port, various conditions are attached by 
the custom and practice nt merchant*.. The most usual are what 
are known as F.O.B. Contracts. Thr letkis stand lor “ Free on board ” 
and according to Ilalshury (Yol. 25. p. i*M, when the goods are 
shipped hy the seller on these terms, “the risk pnnw jaev* attaches 
to the buyer on die shipment, whether the goods are at the time 
specific or unascertained 11 . ( Stot !{ \. Ingh^ (iHN_|) 12 Q.B.D. 564, 
afftrmkd in in Ap. Cas. 2 ^.) in this i ise Hirlt, M. K., expressed 
himself as follows : — 

1 Now if the goods dealt wilh by the i outran were specific 
goods, it is nm denied bul tliai the words ‘tree on board*, 
accoiding to the general understanding ol merchants, would mean 
more ihan merely that the shipper was to pul them on board at 
his expense ; they would mean that he was to put them on 
board at his expense on account ol the person for whom they 
were shipped ; and in that case the goods .so put on hoard under 
such a contract would be at the rhk uf the buyer whether they 
were lost or not on the voyage." Proceeding further his Lord- 
ship lays down that “in case uf these specific goods they are at 
the purchaser’s risk even though the payment is not to lie made 
on delivery on board, but at some other lime and although the 
bill of lading is sent forward wiLh documents attached with the 
condition that the floods are not to be delivered until the purchaser 
has either accepted the bills or paid cash . 11 
With reference to unascertained goods, while laying down that 
the same rule applies he says : — 

“ Is there any mercantile or legal reason why a person should 
not agree to sell so much out of a bulk cargo on board or ex such 
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a ship, upon the terms that if the cargo lie lost, the loss shall 
(all upon the purchaser, and not upon the seller ? I can see no 
reason why he should not ; and if such a contract can be made, 
and in a contract to buy and sell a certain quantity rx-ship, or ex- 
bulk, there is put in the terms 1 Iree on board \ one must, with 
regard to that contract, give some meaning to those words ‘free 
on board’. What meaning can be given to them with regard 
to the tinscparatcd pan of the goods which is the subject-matter 
of the rontract, hut the same meaning as is given to those words 
with regard to goods attributed to the contract ? What is there 
unreasonable or contrar) to business or law in those words ‘free 
on hoard \ meaning in such a contract “ I sell you twenty tons 
out ol fifty upon the term that you shall pay such a price for 
those twenty, I paying tlu* cost of the shipment, that is, ‘free on 
board \ and you hearing the risk whether they are lost or not ? " 
Tt dot's not seem to me that there is anything inconsistent with 
business or law thaL parties should make such a contract with 
regard Lo a poilion ni a cargo than that they should make it with 
regard to a whole cargo or with regard to a specific pan of a 
cargo and therefore the only question which remains is whether 
this is such a contract." 

“ C.I.F.” OR “ C.F.I.* CONTRACTS 

The other forms of contracts of sale are u C.I.F.” or “C.F.I.” Con- 
tracts. Here the seller agrees to ship ihc goods at the port of ship- 
ment, procure the contract of affreightment under which the goods 
would be delivered at the destination, arrange for insurance and to 
tender these documents to the buyer in order to enable him to obtain 
delivery of the goods, if they arrive, or recover lor their loss if they 
arc lost. Against such a tender ol the documents the buyer must be 
ready and willing to pay the price. [Biddrll Bros. F. Clemens 
Herst Co., (1911) 1 K.B. at p. 220). According to llalsbury, 
Vol. 25, p. 21 1, “where the price is to include the freight and the 
innuance or as it is said, on “C.F. 1 " or “C.I.F/’ terms, the seller, 
as between himself and the buyer, is chargeable with the amount of 
the freight and the insurance charges, and the buyer, if he has been 
paid either of these charges, may Lake credit therefor." 

In a Bombay case ( Steel Bros. P Co. \. Payal Khatav & Co ., 2s 
Bom. L.R. 1063), Mulla, J„ at p. 1069 laid down the incidents of 
this form of rontract as follows : — 

“ A 4 C.I.i '7 contract is not a mere sale of documents. It is 
still a contract for the sale of goods, though it is to be performed 
by transfer of proper documents. The documents must be ten- 
dered as soon as imssiblc after the seller has destined the cargo 
to the buyer. If there is a mail, the seller must transmit the 
documents by mail. The contract is performed in fact, and the 
date of its (icrlormanre is the date, u hen the dcx'umenls would 
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tomt tom aid, the seller nuking mij reason 1M1 iflori u> tor- 
wvd thun In List of nondelivery the contrut is broken at dit 
time when the documents ought to hi\t bun tendered and not 
when the goods irnve md d inures must lx cstimitid accord 
in^l\ The buyei is bound to pa) on tender of shipping docu- 
ments ind he is not entitled to refuse pmmiit until lie is given 
in opportune tor impeding ^ouds 1 In goods comprised in 

i (II contrut must ilsi Lx tmitd b\ m cflecttve policy of 
lnsurince, in ojkii m\ r lak n out li) the seller protecting ill 
*,oods shipped In him is not sufficient J he polu\ must be ten 
clued even it tlu ^imicK uiiu s tfi l\ 

In one else however ( Mohanlal ku nmath \ Kuhn Pump 
Co v 1 Bum 1 R where the lonln t vv is dcseiih d is C 1 1 

but there wcu \ inous Uims uul umelilions in l lie cnntiact whuh 
conflicted with ill tli hi it piincqks is descnlxd ilxiu ol a ( 1 1 
(ontnet the limit rt 1 use I to lieu it is i noriml ( II eontnet 
II re it w is pi o \ nil d (i) tint the | ruptrl) in the goods was to lx 
deem d to Ii is pisse 1 to llu jmelnsu is so n is they sure dclmred 
to the shipping cuiipinv hut tin se’ler vv is to line t lu n on the 
„oods I oi his dues (■*) ptui nt vv »s lo lx miik vl, mu the bill ol 
luling or delivery order p) the puuhistis wtr to undeitike to 
cleir tlu goods iioin tlu docks uul tli n iluv should lu\< no oh)eetion 
il the ve minis elect to cleii tli goods (j) pivimnt vs is to lx made 
seven divs litti the imvil ol the sU-imcr 1 he t cliuses vvul in 
lonsistint with the normil r cjuucm nts mil ii^ul limns i| plying to 
C II uiiiLi lets 1 uni this ileus on it s cltu ihu i nun hints md 
husinessnun desire Ui it tlu contrut should hi Ire U< J m i purely 
(II h esis the v should not ncuiiitvir it vs tli i liousistc nt cliusc* and 
eunditions such is the lbovt 

TR\NSI1 R Oh nil I 

% 1 Ik usiiil ind orelimry rule is tint the irmslu ol title to the 
gcods ein mils Ih mule either In the owner or by one who hul the 
authority of the ownei I hits it is 1 1 d down thit win re goods arc 
sold by i person who is not the own r thereof ind who docs not sell 
them under tlu uithonlv or with tlu consent of the owner, the 
buyer leqmris no better title to the goods thin wlul the siller had, 
unless the owner of tlu goods is by his conduct pic eluded from deny 
ing the sellers vuthonty to sell There is however, one exception to 
this lult which applies to the eise ot i mercantile agent Here., if a 
mercantile agent happens to he in possession of the goods or of docu* 
ments of title to the goods, which possession Iil his obtained with 
the consent ol the owner then even if Iil were lo sell the goods without 
the consent of the owner when it ting under the ordinary tourse of 
business of a mercantile igent, lie shall give a good title Of course 
it is necessary here that the buyei jets in good faith md his not at the 
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time of the contract ol sale notice that he had no authority to sell (Sec. 
27). A mercantile agent as defined by the Act means “a mercantile 
agent having in the customary course of business as such agent autho- 
rity cither to sell goods, or to consign goods for the purpose of sale, 
or to buy goods, or to raise money on the security of goods” 
(Sec. 2). This seuion follow s the rule laid down in the English 
Factors Act, 1899. in almost the same language. Here it should be 
noted that e\en though the mercantile agent had not the consent of 
the owner to sell, his })osscssioii was through the consent of the 
owner. 

The other case is where one of the joint owners ol the goods has 
the sole possession ol them by permission of the co-owners and an 
..outside third party bnjs the. gixuls from such a co-owner in good faith 
and without notice at ihc time nf sale that the seller has no authority 
to sell (Sec. 28). The ilhiMialiun gisen in the Contract Act makes 
this point clear. Wherr three joint Hindu brothers. A, R and C owned 
certain cattle, and when two ol them left the cattle in the possession 
of A, and A sold one of the cattle to D who purchased it bona fide, 
the ownership in that animal passed to D. 

The next point is tht, old rule under the ('outran Act, which 
is reiterated in Section 29 ot this Act : “ When a person has obtained 
possession of goods under a contract soidable at the option of the 
other party thereto, the ownership of the goods is transferred to a 
third person who, hcloic the lontraU is rescinded, buys them in good 
faith of the person in possession ; unless the circumstances which render 
*he contrart voidable amounted to an offence committed by the person 
in possession or those whom he represents" The exception further 
states that in this case tin original seller is entitled to compensation 
from the original pimliasu. This mulls tlui if the seller has obtained 
goods by any wrongful means, sudi as inisrepiesenlalion not amounting 
to cheating, and then sells it to an innocent outsider, the outsider 
buying bona fide would get a good title, hut the original misrepresented 
owner of the goods w mild he entitled to 1 nmpensation for the loss from 
the person who obtains such goods under misrepresentation ; e.g. A 
by a representation not amounting to l heating, induced B to sell and 
deliver to him a horse. A sells the horse to C before B has rescinded 
the contract; the prnpcilv in the horse is transferred to C and H 
is entitled to compensation fiom A foi any loss which B has sustained 
by being prevented from rescinding the contract. If, on the other 
hand, the representation amounts lo i heating, or criminal intimidation, 
or forgery, the third party (hough innocent and bona fide , does not 
get any title ; e.g., A compels R by wrongful intimidation, or induces 
him by cheating, 01 forgery, to sell him a horse and before B rescinds 
the contract A sells the horse lo C. The property in the horse is 
not transferred to C. 

To sum up, besides the owner of the goods the following can sell 
and give a good title:* 
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( a ) A mercantile agent in possession of goods or documents of 
title with the consent of thr owner ; 

(b) Any one of the joint owners who has sole possession with 
the consent of the other owners ; and 

(c) Any person who has obtained possession under a contract 
voidable at the option of the other party, unless obtaining 
of such a possession amounted to an offence. 

Provided, of course 1 , that in all these cases the buyer buys them 
in good faith. 


MARKET OVERT 

It may be added here that in English law a fourth exception is 
provided for, viz. where the goods are bought on the market overt,' 1 
unless the thief, in case they arc stolen goods, is prosecuted to con- 
viction, the innocent buyer on the market overt gets a good title. 

A market overt is the place where goods are usually exposed for 
sale. In various country sidrs markets are held on appointed days, 
whereas in large towns or lilies the shops on main streets are markets 
overt after sunrise and before sunset. It lias also ken held in England 
that ground floors of the shops and not upper floors would be markets 
overt. 

In India no rule as to market overt prevails, in fact markets overt 
were never recognized here. In other words, in the eye of the Law 
there arc no markets overt in India. K\en in England the rule of 
market oven has lost much of its importance. 

Possession after Sale 

If a seller alter having sold goods, continues in possession of the 
goods or documents of mle to them, and delivers or transfers these 
goods or documents ol title under any pledge or disposition to any 
person receiving them in good faith and without notice of the previous 
sale, the effect in law as iar as the innocent buyer or pledgee is con- 
cerned is as if the delivery or transfer were expressly authorized by the 
owner of the goods. On the same footing, when a buyer obtains posses- 
sion of goods with the consent of the seller and sells and delivers or 
transfers them to some innocent person either under a sale, pledge 
or other disposition, the person w’ho receives them in good faith and, 
without notice of any lien or any other right on such goods of the 
original seller, has a good title. 

RIGHTS OF UNPAID SELLER 

The seller of goods is deemed to be an unpaid seller when (i) the 
whole of the price has not been paid or tendered, or (2) a bill of 
exchange or other negotiable instrument has been received as conditional 
payment and has been dishonoured (Sec. 45). 

An unpaid seller has the following three rights, notwithstanding 
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the tit t ol the property in the goods having passed to the buyer 

(i) Lien, (2) Stoppige in transit (/n Uansitu ), and (3) Resale. 

LIEN 

\n unpnd sellu his 1 lie n on goods sold if lie is in possession 
ol thtm b> vs In h he 1111 uluse to part with them until payment 
or UiulLr ol tlu prm in eises whert — 

(1) ihe nods hiu hevii sold without iny stipul ition as to credit, 

(2) tlu goo K h is 1 Utn sold on indit, but the turn ol iredit 
Ins txpi id oi 

( }) tin buni bunnies insohint 
I his Inn will continue notwithst ending the Int th it the uiipud 
siller is 111 possession ol the goods is lgent 01 bulte lor the bu\ci 
\eiouhn„ to thi old f nglish Common 1 ivv rule, this is no longer 
enforced 1 he un| ml sillu lie 11 terminates the moment he igrees 
to hold tin good) is tlu hu\ti s igcnl or haiLr, hut it revises as soon 
as he bun in s 111 insolvent il the goods happen to be 111 his possession 
ar llu turn Ilm mu ruli which v is mtiodmed in the 1 nghsh Sdt 
ot CrtMids Vl 1S1), mil his bun ldoplLtl by us in Tnihi, goes luither 
and gives this Inn to tlu unpml scllu who his nude 1 pirt dchviiv, 
under which light hi 1 in ixirusi his lun on the lemaindei ot thL 
gooels in poss s ion, pros j did oi course, it em be shown that thi 
part dcLurv his not been mull undti smh ureumstincci is to show 
an aguuiunt to w u\e tlu lien (Su 4S) 

The hen is Inst if 

(1) the seller dihuis tlu goods to 1 inner or oilier bulte lor 
tlu pur|ose ul Iruismission to the buyir without icserving 
the light ol thsposil cl the goods, 

(a) thi possession oi tlu goods is obtunul liwlully by tlu Inner 
or Ins iginl 01 

(4) 1 sillu w iius his lun 

This lun is not InsL tun while 1 sellir his obi lined 1 duru 
lor tlu prue ol thi goods (Su 40) 

STOPPAGE IN TRANSIT 

II11 ni\t H'lit ol the unpud stlhr is to stop the goods 111 u insit 
When the bujrr ol goods buonits insolvent the unpaid seller who 
has pirlul with the possession ol the goods has the right of stopping 
them in trmsil, thu is to siy lie miv resume possession of the goods 
as long as they aie in course of transit and may ret 1111 thi in until 
payment or under ol tlu prue (See 50) These three conditions 
have to be hdhlltd 

(1) the seller is unpnd who has purled possession, 

(2) tlu lm>cr ha buonu insolvent, 

( 3) the goods ire still in transit, and 

(4) the seller has reserved to himself the right of disposal 
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» The good* arr deemed to be in course of transit from the time 
; when they are delivered to j earner or other bailte for the purpose 
of transmission to the buyer until the buyer or his agent takes delivery 
of them from such earner or olhti bailee*/ The important question 
here is, rum what moment ot time the buyer or his agent obtained 
delis ery ol the goods from tht carrier, or from what moment of time 
itlu earner agreed to hold the goods as the agent of the buyer instead 
of thL agent uf the seller /In other words, if the buyer nr his Jgmi 
obtains delivery of tht goods hefoic the ir arrival it tlu destination, 
the transit is at an end M, how cm r, tht goods are routed by the 
bu>Lr and the earner 01 other bailee continues in possession, the transit 
is not detmtd to be it an end even though tht goods have arrived 
it their ilesiination If the goods were placed nn a ship which was 
ihiilertd by the hover, it would depend on the ureumstinees whether 
they ire in the jxisscssinn of the master is a earner only or as an 
agent nl the buvtr If the Inner demands delivers ol the goods law 
iully md the ciriur vuoiigfull) refines to deliver them the transit 
has ended, and if pin dtlivirv of the goods has been given, tht seller 
c in still slop the mimic unless it cm he shown that this part delivery 
w is given under smh ureunist mees as lo show agreement to give up 
possession of the whole of the goods (See S 1 )*' 

J "I he tiansit continues so long is the goods an in the posses* ion 
1 1 tl e eiriiti, or are lvmg ai anj pi lit in the course ol transmission 
t the hover, but hive not )it come into the posses ion ot the buyer, 
nr in's other |*rson iiithnri/td bv die bmti In tike possession on 
his khilf In short, the transit continues as long as the carrier holds 
the goods as a earner, and not as the agent of the buyeig II, however, 
lilt conveyance in wlmh tht ullcr sent the goods lx longs lo tlu buyer 
inti the seller hinds nvei the goods to tht person in (barge nl the 
eunviyinee on request of llu buyer, tlu goods pass into thL possession 
of tht liuyci [( hoi man \ \ / V R (o , L R 2 Ch *52 ) Where, 
alter the arrival of the goods it thi appointed elestination, the earner 
or other bailee agrees to hold the ^cxuls on behalf ol the buyer or his 
agent, the transit is at an cud, even though the buyer may have 
employed the same tinier to take the goods lo a different destination 
indieatcd by the huvtr The simpli fut that the bujer appointed a 
particular earner to bring the goods from the seller to him will not 
make that cirner the buyers agent noi will it deprive the seller of 
his right of stoppage in transit Again, if the buytr 01 his agent 
obtains delivery of the goods before their arrival at the appointed 
destination the transit ends 1 Iil seller, however, inay annex terms 
to such delivery He may also preserve his right of stoppage by 
making the goods deliverable to his order or assigns in the bill of 
lading If, however, the earner or the bailee wrongly refuses to 
deliver the goods to the buyer 01 his agenL the transit is considered 
to be at an end But if the buyer rejects the goods and refines 

6 
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lo Like delivery of them the transit is not at an end, and until he 
takes [MS&tsuon, the right of stoppage continues. 

W'nh regard to the goods delivered by the seller on the buyer’s ship 
tlu transit continues if the delis ery is given to the buyer only in his 
capacity as a can 10 and this will be indicated by the fact that the 
bills of Jading are made out in the name of the seller or his assigny 
If, how cur, the goods arc delivered to a ship chartered by the buyer 
then if the teims of the charter party clearly indicate that the buyer 
is n temporary ownrr of the ship under a demise thereof, the delivery 
of the goods on board the ship, will lx a delivery to the buyer’s 

.'gent, unless the seller has reserved the right of disposal; but if 

the terms of the charter party do not make the charterer a temporary 
owner, the goods are in transit. If the goods are delivered in part 
to the buyer, the remainder of the goods may be stopped m transit, 

unless the put delivery is made under circumstances that clearly 

indicate an agreement to give possession nl the whole of the goods 
In one iase the assignee of a bankrupt buyer went on board a 
vessel on which the goods were in transit to the buyei and touching 
the goods informed the captain that he had come to take possession 
of the goods, to which the captain did not agree. It was held that 
this did not come within thL definition of w possession by the buyer or 
his agent” and therefore the light of stoppage in transit did not end. 

( Whttehtad \ Ando son , (1842) 9 M and W. S 18) 

Tn another case ( Dixon v Baldwin , 7 R.R. 68 r), Lord Ultn 
boiough stites that “the goods had so far gotten to the end of their 
journey, ihil thiy waited for new ruders from the purchaser to put 
them again in motion, to communicate to them another substantive 
destination, and that without such orders they would continue statio- 
nary.” This ciiLumstance was considered by the learned Judge as 
sufficient to mark the end of the transit 

* To sum up, the position is this. In rase the goods are handed 
bv the vemloi to the earner as his agent or bailee, the transit continues 
as Jong as such igent holds Lht goods on behalf of the vendor ; but if 
the earner holds as a earner pure and simple, the vendor can exercise 
his right of stoppage until the goods arc handed to the buyer or 
the buyer's agent, or until the carrier agrees to hold them as the 
buyer’s agent / In the words of laird Esher (Bethell v. Clat\, 20 
Q.B D ), When the transit is a transit which has been caused either 
by the terms of the contract or by the directions of the purchaser 
to the vendor, the right of stoppage exists, but if the goods are not 
m the hands of the earner by reason either of the terms of the 
contract, 01 of the directions of the purchaser to the vendor, but are 
in transit afterwards in consequence of fresh directions given by the 
purchaser for a new transit, then such transit is no part of the original 
transit and the right to stop is gone ” 

Hie transit, therefore, ends when 
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(1) the buyer or hi* Agent ha* actually taken physical or con- 
structive possession, or 

(2) when at the instance of the buyer they are ordered to a new 
destination after the original destination is reached. , 

Modes of Stoppage 

The unpaid seller may exeruse his right 0 1 stoppage in transit, 
cither by 

(1) taking aitual possession of the goods, or 

(2) giving notne of his ilaim to the carrier nr other bailee in 
whose possession the goods are (See 52). 

Suih notice may be given either to the person in actual possession 
of the goods or to his principal In the latter rase the notice, to be 
effectual, shall be given at such time and in smh circumstances that 
the principal, by the exercise of reasonable diligence, may communicate 
it to his sen ant or agent in time to prevent a delivery to the buyer* 
Ft is the duty ot the carrier nr oLher bailee who happens to be in 
possession oi the goods to rt dein rr them to the seller or according 
to his directions It is not the duty of the seller to prove to the 
carrier that the stoppage is justified by events because in law the 
unpaid sellei stops the goods at his own peril If the earner, m spite 
ot having received this notice in time, refuses to rc deliver the goods 
lu the seller, he is guilty ot a conversion of the goods 

Transfer by Buyer and Seller 

wit may happen thit the buyu, before the goods are slopped in 
transit, and lntiupahng nceipt of them, has resold the goods The 
unpaid seller is not here aflecled as far as his right of 1u.n or stoppage 
in transit is Loncumd it he has not assented to this sale, unless he 
has issued a diuuintnt oi title to the goods to the buyer and the buyer 
has tiansfurtd the document to a person who takes it in good faith 
and fer lonsiduation In this cise, it the tiansfer was by way of 
sde, the unpaid seller’s right ot lien or stoppage in transit is defeated, 
but il the said transfei was made by way of pledge or other disposition 
for value, the unpaid seller’s right of lien or stoppage in transit 
can only be exercised subject to the rights of the transferee, Howevet, 
111 this last cast, it the pledgee has some other goods or securities of 
the buyer in his hands and available against the buyer, the unpaid 
seller may require the pledgee to be satisfied out of these other goods 
and securities in the first instance (Sec 53). In other words, what is 
required here is that the unpaid seller can insist that the pledgee shall 
marshal the securities and exhaust them towards satisfying the claim 
before proceeding against the goods of the unpaid seller. 

RESALE 

The third remedy of the unpaid seller is resale. Where the goddf 
are of a periffrrbl* nature, they may be resold immediately. In the 
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case *of resale, the unpaid seller who exercises his right of lien or 

stoppage in transit, should give notice to 1 he buyer of his intention 

to resell, and if the buyer does not within a reasonable time pay or 
tender the price, the unpaid seller can resell the goods within a 
reasonable time and recover trom the original buyer damages for any 
loss occasioned by his breach of the contract. If the resale results 
in a profit, the buyer is not entitled to it. If the unpaid seller sells 
without notice, he shall not Ik* entitled to recover damages from the 
buyer. The buyer who buys from the unpaid seller of this resale gets 
a good title against the original buyer notwithstanding that no notice 
of resale was given to the original buyer (Sec. 54). 

We have seen that ordinarily on a breach of comma for the 

sale of goods, the damages allowed to the seller are based on the 
difference between the contract price and the market price. The seller 
may, however, as is generally done in the case of indents, reserve to 
himself a special power of sale on default of thr buyer, in which case 
he can sue for the difference between the contract price and the actual 
price realised at such a sale. Here the clause in the contract may 
provide that the seller can resell even without appropriation and such 
a clause would be wlid and binding. (Anguilla & Co. v. Sassoon 
Co., 39 Cal. 581 ; Moll Schuttc & Co. v. Lack midland , 25 Cal. 505.) 

Special Resale Clause 

It may be added here that it is the frequent practice among 
merchants in India to insert a sjienal clause in the contract or indent, 
by which the seller is empowered Lo icscll the goods on failure ol 
the buyer to lake delivery of the goods within the time specified 
and to recover the loss on such resale with mlercst from the buyer. 
In such cases the seller is entitled to resell even if the property in 
the goods has not passed to the buyer. The advantage here is that the 
actual loss on resale is recoverable, whereas in cases of ordinary contract 
the breach entitles the seller to recover only the difference between 
the contract and the market price and that too as on the date of 
the breach. 


SUITS FOR PRICE OR DAMAGES 
Wc have already seen above that certain conditions reserved in 
indent enable parties to Ale a suit for the price or the recovery of 
damages on the footing of the price at which the goods were sold. 
Sec. 55 now provides that the seller may sue the buyer for the price 
of goods, provided 

(1) the property in the goods has passed to the buyer, and 

(2) the buyer refuses to pay for the goods according to the terms 
of the contract. 

In cases where the sale price is payable on a day Axed by the 
contract irrespective of delivery and the buyer wrongfully neglects 
oi* refuses to pay such price, the seller may also sue him for the 
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priK^ although the property has not passed and although the goods 
have not been appropriated to the contract (Sec. 55)./ There was no 
corresponding section in the old Contract Act. It may further be noted 
that where the price is thus due and payable it becomes an ordinary 
debt, and where the price is payable unconditionally on a fixed date, 
the buyer must pay it on that day irrespective of the property passing 
to him and irrespective of delivery. In other words, where the property 
has passed, the seller has the option either to sue for the price under 
Sec. 55, or to sue for damages for non-acceptance under Sec. 44, which 
lays down that “when the seller is ready and willing to deliver the 
goods, and requests the buyer to take delivery, and the buyer does 
not within a reasonable time after such request take delivery of the 
goods, he is liable to the seller for any loss occasioned by his neglect 

or refusal to take delivery, and also for a reasonable charge for the 

care and custody of the goods ; provided that nothing in this section 
shall affect the rights of the seller where the neglect or refusal of 
the buyer to take delivery amounts to a repudiation of the contract.’ 1 
Here in the case of damages, of course, the measure will be the 

difference between the contract price and the market price on the 

day of the breach. A fall or rise in the market after the breach 
canjiot affect the measure of damages. 

On a similar principle, where the seller refuses to deliver the 
goods to the buyer, the buyer has a right to sue for damages for non- 
delivery (Sec. 57)/ That is the usual right of a buyer in the case 
of all mercantile transactions, unless the agreement is as under Sec. 58 
for delivering specific nr ascertained goods and the court in its discretion 
thinks fit to direct that the contract shall be specifically performed. 
Of course, as far as pecuniary compensation can be fixed to settle 
the matter, the court will not order specific performance. In connection 
with these damages, it is further laid down that where cither party 
to a contract of sale repudiates the contract before the date of the 
delivery, the other may either treat the contract as subsisting and wait 
till the date of delivery, or he may treat the contract as rescinded 
and sue for damages for the breach (Sec. 60). This rule lays down 
that it is at the option of the injured party either to move immediately 
for damages on the fooling of the breach, or to waiL for the day 
of performance and then sue the other party for all the conse- 
quences of non-performance. The latter course will, of course, 
mean that he keeps the contract alive for the benefit of the other 
party as well as his own, and if the market moves in favour of the 

opposite party the opposite party can lake free advantage of it. In 

cases of breaches of contract in the absence of contract to the contrary, 
the courL may award interest at such rate as it thinks fit on the 
amount of the price. This interest may be cither allowed to the seller 
or to the buyer. To the seller it will be allowed in a suit filed by 
him for the amount of the price from the date of the tender of die 

goods or from the date on which the price was payable. To a buyer 
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it will be allowed in a suit by him for the refund of the price in 
the case of a breach of contract on the part of the seller from the date 
on which the payment was made (Sec. 61). 

Sale by Auction 

In the case of a sale by auction, the following rules shall apply 
according to Sec. 64 : — 

(1) Where goods are put up for sale in lots, each lot is prime 
facie deemed to be the subject of a separate contract of sale. 

(а) The sale is complete when the auctioneer announces its 
completion by the fall of the hammer or in other customary 
manner ; and until such announcement is made, any bidder 
may retract his bid. 

(3) A right to bid may be reserved expressly by or on behalf 
of the seller and where such right is expressly so reserved, 
but not otherwise, the seller or any one person on his behalf 
may, subject to the provisions hereinafter contained, bid at 
the auction. 

(4) Where the sale is not notified to be subject to a right of the 
seller, it shall not be lawful for the seller to bid himself or 
to employ any person to bid at such sale, or tor the auctioneer 
knowingly to take any bid from the seller of any such person ; 
and any sale contravening this rule may be treated as fraudu- 
lent by the buyer. 

(5) The sale may be notified to be subject to a reserved or 
upset price. 

(б) If the seller makes use of pretended bidding to raise the price, 
the sale is voidable at the option of the buyer. 



CHAPTER VII 


AGENCY 

An Agent — who can be appointed 

Ai^ agent is defined as a person employed to do any act for 
another or to represent another in dealing with third persons. The 
person for whom such an act is done is called the principal (Sec. 182). 
Thus it will be noticed that somebody must be employed for the 
purpose of doing a particular thing on behalf of the principal, and 
thus all the actions of persons so employed, while acting in the course 
of that employment and under the express or implied authority of 
the principal, would be binding on Lhe principal. It musL be remem- 
bered that it is not mere employment that creates an agency, but 
employment for the purpose of putting the principal into legal relations 
with others. The person who employs an agent must have himself 
the legal capacity to do an art for which he employs the agent, though 
it is not necessary that an agent should be similarly capacitated. 
Section 183 clearly states that any person who is of the age of majority 
according to the law to which he is subject, and who is of sound 
mind, may employ an agent, whereas with regard to the agent himself 
Section 194 clearly indicates that as between the principal and the 
third person any person may become an agent, but no person who 
is not of the age of majority and of sound mind can become 
an agent so as to be responsible to his principal. In other words, if 
a person employs an agent who is an infant, the acts of the infant 
agent would bind the principal as for as they arc done in the regular 
course of his agency, but if that minor agent violates any instruction 
of the principal, so for as the principal is concerned, he cannot sue 
his minor agent. 

It^i& again not necessary that the agent appointed should get 
any consideration for his service (Sec. 185). The only point of diffe- 
rence between a gratuitous agent and a paid agent is that a gratuitous 
agent is not bound to do any work entrusted to him by his principal, 
but if he enters upon the work at all, he must do it properly and 
to the satisfaction of his principal. Thus a servant may be his master's 
agent if authorized by his master to do any particular act, but simply 
because he happens to be a servant he does not become an agent for 
that reason alone. The authority of die agent may be either express 
or implied (Sec. 186). An authority is said to be express when it 
is given by words spoken or written, whereas an authority is said 
to be implied when it is to be inferred from the conduct of the 
principal or the circumstances of the case ; e.g. if a person gives 
another an authority to act on his behalf by a power of attorney, or 
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by a letter, or by stating that order in so many words, the authority 
is said to be express. If, on the other hand, A *s servant was in the 
habit of going and buying goods on credit in A’s name, and when 
the bills were presented by the tradesman to A, A was in the habit 
of paying them, that act would be construed as an authority given 
by implication, and if, therelore, after the servant’s dismissal, the 
servant buys goods on his masters credit and disappears, the master, 
not having informed the tradesman of this dismissal in time, will be 
responsible (Sec. 187). 

More than one }>erson may be employed to act as agent either 
jointly or severally. If there is nothing to show as to how this 
authority is to be exercised, it is presumed to be joint, except in the 
case of public affairs where a large number is appointed, when the 
majority can act. 


Creation of Agency 

There is no particular form of agreement or contract or document 
necessary to create ail agency. In tact, in actual mercantile practice, 
many agencies are created orally or through implication, such as 
where a person oidcrs his broker to buy goods lor him or to secure 
for* him a particular form of insurance policy, there is an agency 
created by an oral arrangement, the details of which are implied by 
the custom and practice attaching to such transactions. It is usual, 
however, where important ofTicers and servants are given authority 
to act on behalf of their masters or principals in order to bind them 
in connection with various transactions, to give them a power of 
attorney in the form ol a written document authorizing them to act 
in such capacity. Jn such cases, care should be taken to mention speci- 
fically all the terms ol the agency concerned, and as far as possible, 
nothing should be left to implication. Agencies created to transfer 
or assign immovable properties, however, should be in writing and 
registered in India, whereas in English law, they should be made 
by a deed. In other words, an agent appointed to enter into a 
contract under ,1 deed should have his authority in writing under a 
similar document except where the principal orders an agent in his 
presence to enter into a contract on his behalf, that fact was not in 
England permitted to be taken as a defence because the authority 
was not under seal, whereas the document which he signed was under 
seal. (Ball v. Dun^teruillc, (1791) 4 T.R. 313.) This is known as 
express appointment, i.e. an appointment by an actual agreement. These 
agency relations may be established by : — 

(1) express appointment by the principal, as described above, 

(a) agency by implication of Law, 

(3) agency of necessity, 

(4) agency by estoppel, and 

(5) agency by ratification. 
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Agency by Implication . — In this case the agency is created through 
implication or conduct. An auctioneer appointed to sell by public 
Auction is to a certain extent an agent hy implication; or a person 
lefL in charge of a shop by the owner may be construed by the public 
as an agent authorized to sell the goods in Lhe shop and even if the 
person was not so authorized hut did sell, the buyer will have a good 
case on the ground that the person was an agent by implication. 

Agency of Necessity .-^- With reference to the creation of an agency, 
a situation frequently arises where a person is entrusted, under an 
emergency, with property belonging to another and something has 
to lie done for its preservation during the interval before communication 
with the legitimate owner. The person so entrusted with this property 
is called in law an “ agent of necessity ” and gets an implied authority 
to do what is necessary to save the property./ We hast* also seen in 
the case of a wife who through no laull of hers has been forced 
to live apart from her husband, that she can pledge her husband's 
credit for all necessaries of lift according to the position of the husband. 
Here also the pledging ut credn js created by Common Law through 
an agency ol necessity having bet'll created. Yet ai other case is where 
a ship is in distress and the captain cannot communicate with the 
ship owner or cargo owner, he is empowered to pledge the ship owner’s 
or cargo owner’s credit and borrow money wnh a view to meet the 
expenses of repairing Llie ship or of preserving the cargo while on 
lhe voyage. 

Agency by Estoppel . — If a person holds himself out either by 
words or by contract with some other person as his agent to make 
contracts on his behalf, ht will lie bound by contracts made by that 
parLy oil his behalf though he may nor lx* in tart an agent. This 
is because the rule of estoppel applies and he is slopped or prevented 
from denying the truth oi the fait which lie at our tunc asserted 
and on the belief oi which assertion a third party has altered his 
position. A person who is nor an agent may be so held out to be, 
nr a jxrson who is an agent may lie held out as authorized to do 
much more than his authority warrants, or a person who has ceased 
to be an agent may be held out as still continuing as one. 

Agency by Ratification .— Ratification is defined by the Contract 
Act, Section 19(1, as “Where acts are done hy one person on behalf 
of another, but without his knowledge or authority, he may elect to 
ratify or to disown such acts. If he ratifies them, the same effects 
will follow as if they had been performed by his authority.” In 
Common Law this is a special type of agency known as “agency by 
ratification 

The doctrine of ratification is a famous doctrine ot English law 
which has been the subject of interpretation by many eminent English 
judges. According to Tindal, C. J., in Wilson v. Tumman , (1843) 6 
M. and G. 156: “ That an act done for another, hy a person not 
assuming to act for himself but lor such other person though without 
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any precedent authority whatever, becomes the act of the principal, it 
subsequently ratified by him, is the kjj^Wn and well-established rule 
of law. In that case the principal is bound by the act, whether it 
be founded on a tort or on a contract, to the same effect as by, and 
with all consequences which follow from, the same act done by his 
previous authority” /The person who has the right to ratify is the 
person in whose name or on whose behalf the contract was entered into/ 
'Ratification may be of one act or of a series of acts. Every act 
may be ratified if it be not void in its inception, as long as it is 
capable of being done by the principal himself. /A voidable act may 
be the principal element in connection with ratification, but the person 
must have acted u on behalf of another ” and not on his own behalf 
and if it turns out that the person on whose behalf he presumed to 
act had given him no authority whatever, or that such a person’s 
authority was exceeded, then such an acL may be ratified by the 
assumed principal in the first case, and by the principal whose authority 
was exceeded m the second 'The* ratification when made would have 
a retrospective effect and would relate back from the date when the 
act was commuted,/' There are, however, acts which cannot be ratified, 
as, for example, a forged signature / Also in the case of a joint-stock 
company when certain acts are done by supposed agents, these acts 
can only be ratified by the company if they Lome within the objects 
clause of the memorandum of association, otherwise they cannot be 
ratified by the company whieh has no power to do the act itself. 

Another condition to ratification is that the principal claiming 
the ratification must have been in existence on the day the act sought 
to be ratified was done; eg in the case of a company after incorpo- 
ration, 1 e. after the company was brought into existence ; the act 
should also be ratified within a reasonable time. 

The ratification may be express or implied from the conduct 
of the parties, as for example, by acquiescence (Set ig 7) A person 
whose knowledge of the fan of the cast is materially defective cannot 
make a valid ratification (So. igS) The ratification must be of the 
whole act and cannot be ol a p irt, and therefore, a ptrson who ratifies 
an unauthon/ed act done on his be hall, ratifies the whole of the 
transaction of which such ait forms a part (Sec jgq). If an act is 
done by one person on behalf of another, without such other person’s 
authority, which, if done with authority, would have the effect of 
subjecting a third person tu damages, or of terminating any right or 
interest of a third jxrson, it Lannot by ratification be made to have 
such effect (See 200) As for example ( a ) A, not being authorized 
thereto by 8, demands on behalf of B the delivery of a chattel, the 
property of B, from C, who is in possession of it This demand cannot 
be ratified by B, so as to make C liable for damages for his refusal 
to deliver ; (&) A holds a lease from B, terminable on three months' 
nonce. C, unauthorized by R, gives notice of termination to A. The 
notice cannot be ratified by B, so as to be binding on A. 
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We have seen that ratification must be made within a reasonable 
tune. It may be that the time is fixed by the nature of the particular 
case ; e.g. the exercise of an option by an authorized agent should be 
ratified within the time in which the option was to be exercised. 
Besides this the ratification ought to be clear, i.e. a specific adoptive 
act of the person ratifying who should make it clear that he ratifies, 
or the ratification may be by acquiescence ; e.g. receipt of purchase 
money was in one case held to be sufficient evidence oi the ratification 
of sale by an unauthorized agent. Where the contract is ratified, 
the unauthorized agent or the agent who h as exceeded his authority, 
is relieved from general liability to his principal for exceeding his 
authority and may even recover his commission and expenses. 

Different classes of agents 

An agent may be either (i) special, (2) general, or (3) universal. 

(1) A special agent is one who is authorized to do a particular 
act on behalf of his principal, i.e. to go and buy a particular article 
or to sign a particular document for his principal. 

(2) An agent is said to be general where he is authorized to do 
each and every act which may be necessary to ('liable him to carry out 
his agency ; e.g. the manager of a branch offiir would he a general 
agent to do all that is necessary to carry on the branch business. 

(3) A universal agent, however, possesses unlimited authority 
and therefore can act for his principal on all lawful matters. J 

It will thus be noticed that it is absolutely necessary while dealing 
with an agent to know the exau nature and scope oi his authority, in 
order to ascertain whether the agent has the nuthonty claimed by him ; 
otherwise the principal will not be liable on the agents contracts entered 
into by him in excess of his authority. A signature per pro is 
considered a sufficient warning to all who arc called upon to accept 
it, that the agent signs by virtue of a jxiwer which may lie either 
limited, or very wide, and it is therefore the duty of the person 
accepting such a signature, as the signature of the principal, to ask 
for the production of the power of attorney with a view to satisfy 
himself as to whether the agent has the authority claimed by him. In 
the case of a married woman living with her husband, she is supposed 
to have an implied authority to incur debts on behalf of her husband 
with regard to household necessaries, m the course of her management 
of the household, but the authority may be terminated by the husband 
either by giving the wife a special separate allowance, or by the wife 
leaving the protection of her husband of her own accord. 

Thus according to Bowstead on Agency : — 

“ Where a wife occupies the position of her husband’s house- 
keeper, he is deemed to hold her out to the world as having the 

usual authority of a house-keeper, and is bound by all acts 

within the scope of such apparent authority unless the persons 
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dealing with her knew that her authority is expressly limited 
and that she is acting in excess thereof.” 

The same principle would apply to a Hindu, Parsi, or European 
wife, and it has been held in one case that a Hindu wife who lives 
separate from her husband, because the husband has married a second 
wife, has no implied authority to borrow money for her separate main- 
tenance, as in Hindu I-aw second marriage does not justify separation. 
However, if a married woman contracts debts in connection with her 
separate estate, independently of her husband, she will not be consi- 
dered to have acted as the agent of her husband, under any circum- 
stances. 

With regard to a general agent, Section 188 clearly lays dour 
that an agent having authority to do an act has authority to do ever) 
lawful thing which is necessary in order to do such act. An agent 
having authority to carry on a business, has authority to do any lawful 
thing necessary for the purpose in the course of conducting such 
business. 


Mercantile agents 

The special classes of mercantile agents one comes across arc the 
following : — 

>/( 1) A factor is defined as an agent “employed to sell goods or 
merchandise consigned or delivered to him by or for his principal 
for a compensation”. (Storey on rfgency, Sec. ^3.) 

1 ! (2) ' A broker is defined by the same authority to be “an agent 
employed to make bargains and contracts in matters of trade, commerce 
or navigation, between two parties for a compensation commonly called 
brokerage ”. 

If may be added here that the difference between a factor and a 
broker is that in the case of a factor he has the possession of the 
goods whereas a broker has not. A factor generally sells goods in his 
own name, but a broker generally has not that authority. A factor 
receives payment and gives valid receipts, and having the possession 
of the goods he has an insurable interest in them.,/ For the same 
reason, he has a lien on these goods for the charges that may be due 
to him. A factoi makes advances on the goods in his possession. A 
broker, on the other hand, is only an agent for the purposes of sale 
or purchase, on behalf of his principal, and when he enters into a 
contract he enters the terms of his purchase or sale in his memo- 
randum book. He then makes out a “Bought Note” and a “Sold 
Note” — which must be written in identical terms — signs and sends 
them to the buyer and seller respectively, which notes, if they 
agree, will constitute evidence of the agreement between the buyer 
and the seller. Should the bought and sold notes differ, the entry 
in the broker's book would constitute the contract. ( Southwell v. 
Bowditch , (1876) 1 C.P.D. 374.) The broker, when authorized to 
sell or buy, has the implied authority to act on the usages of the 
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market concerned and hind his principal unless such usages are 
unreasonable or unlawful. (Cropper v. Coo ^ ^1868) L.R. 3 C.P. 194.) 
A broker is not liable on the contracts he enters into as a broker 
even though the name of his principal is not disclosed in the contract 
note. (Southwell v. Bou*ditch, (1876) 1 C.P.D. 374.) A custom 
|Of the market may, however, make him liable. A further point to 
be noted in the case ol a factor is that when a factor has made 
advances and his security is impaired hy a fall of the market or any 
other cause he is in\cstcd with a power of sale after due notice to 
his principal, if the principal docs not put his factor in funds to 
make up the deficit, (/affabhai L . Chattoo v. Thomas D. Charles- 
worth , 17 Bom. 520.) 


STOCK BROKERS 

There are various types of brokers and one or the most important 
types one comes across in the mercantile world is the stock broker. 
The stock broker is generally a 111 r miser of the local Slock Exchange. 
On all exchanges in India, the broker is employed hy the client to 
buy or sell and carries out the bargain hy approaching another broker 
member of the Stock Exchange. The rules of the Stock Exchange 
make it compulsory for .wiling as well as buying brokers to be 
prepared to give delivery of the stork bought or sold, on payment, 
according to their contracts. When a person engages a stock broker, 
or any broker who happens to be a member of a market or exchange 
like the Stock Exchange or Cotton Exchange, the principal who 
engages him will he presumed to have given him the authority to 
enter into this contract in compliance with the rules and regulations 
of his market, and thus all the reasonable customs and rules of the 
markets concerned which are binding 1111 the broker are also binding 
upon his principal, whether the principal is aware of them or not. 
Tt is usual among brokers to pul through transactions in connection 
with a particular share or stock on behalf of several clients in one 
transaction and then to split them in his own book, dividing them 
into as many separate transactions as there are clients for whom he 
entered into them. This custom has been recognized as binding oil 
the principal hy the custom of the Stock Exchange. (Scott v. Godfrey, 
(1902) 2 K.B. 726.) 

(3) Bankets are agents of their customers to pay sums of 
■ money on their behalf as ordered hy them, to purchase and sell 
k securities, collect interest and dividend on them and act as custodians 

of their securities and valuables on behalf of their customers ; they 
also collect cheques and bills of exchange on their customers’ behalf 
and render numerous other services to their customers as agents. 

(4) An auctioneer is defined by Storey as “ a person authorized 
to sell goods or merchandise at a public auction or sale for a recom- 
pense.” (Storey on Agency, Sec. 27.) He may be an agent for both 
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seller and buyer, and may or may not be entrusted with die posies- 
sion of the goods or property to be sold, or of document* or title- 
deeds. Generally speaking, he is the agent for the seller, and there- 
fore can do all such acts as may be necessary in order to auction 
the goods, and when the goods have been knocked down to the 
highest bidder, he becomes an agent for the buyer also. Thus when, 
he makes an entry in his book, relating to a sale and signs it, it 
binds both the buyer and the seller. It must be noted, however, 
that an auctioneer’s clerk has not that authority. (Bell v. Balls, (1B97) 
1 Ch. 663.) Besides this, an auctioneer is expected to sell for cash, 
otherwise he would have to make good the losses suffered through 
hia having delivered goods on credit. He has an implied authority 
to receive money against the goods, but with regard to the sale of 
land he can receive the deposit only, unless expressly authorized to 
receive the full amount. 

When an auction sale is advertised, it is not to be taken as an 
agreement to hold the sale, with the result that if the sale does not 
take place the auctioneer cannot be sued for damages by persons who 
effect the sale on the ground that their time was wasted or that 
they incurred expenses in coming to the sale. ( Harris v. Nickerson, 
(1B73) 8 Q.B. 286.) 

Dutch auction is one in which the auctioneer himself offers the 
article at a price and then gradually reduces it until the buyer is 
found to accept the article at a price. 

'/ (5) A commission agent is generally an agent who acts on 
behalf of a foreign principal and earns his commission for his 
labour. He differs from a broker in so far as the authority to esta- 
blish the privity of contract between his employer and third persons 
is concerned. He only buys on behalf of his employer in his own 
name , and receives a commission for his trouble. 

It frequently happens that a commission agent, when he buys 
goods for a foreign principal, gives to the seller an acceptance price 
and is personally liable for the payment of the price. But in case 
the principal fails to pay the seller, and the agent has to make good 
the amount, he can sue his principal for indemnity but not as for 
goods sold and delivered. It has also been held that a commission 
agent for a foreign principal has no implied authority to pledge his 
principal’s authority. 

y (6) A ‘del credere 1 agent is one who in consideration of an 
extra commission, agrees to indemnify the principal against loss 
arising from the failure of a person with whom he contracts on 
behalf of his principal. In other words, the agent here gives an 
undertaking that nothing shall be lost by his principal through the 
failure of a third party. The del credere agency arrangement may 
be cither express, or implied from the fact that the agent was charging 
an additional commission for the risk. 
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COUNSEL, ATTORNEY AND PLEADER 

Though thesr cannot. lx classed among mercantile agents they 

R alwass engaged b\ inett Hants to conduct their suits in connec- 
with men imilt disputes In the case of a counsel his authority 
ftlhe trial, unless limited, i dales lo the tiial and all matters inci 
jMtal to it and to the conduct of the trial [B A" Sin v C hurt dal 
jjjpt t* Co, 51 ('al $8*5 ) An attorney has .1 similar authority and 
jm compromise his client > suit unless his client has gisen express 
jpeiuon to the conirais A pleader, cm ihc t outran, must obtain 
tib clients special authoutv he lore entering into a compromise oi 
ke suit. 

Subagent 

A sub-agent is dchned h\ Sal -on igi as “a puson employed hv 

and acting under the control ol the 011gm.il agent in lilt business 

of agency With rtquJ lo tin .ip|xmi’tncnt of suh lgmts, Sec- 
tion njo ik.irlv suns that an agent t Minot law lully an ploy another 
to perforin acts which lie has expiesslt, or impliedly, undertaken to 
jperJorm pe»tjii.dly unless, hs th< oidnnry eusumi nl tiadc, a suh 
Jjgmt mis, *01 iiom the niture ot the igcncy, a subagent must, be 
%ipl >\ed 

"llus rule (Sen ign) i> based upon the in 1x1111 ni Roman I^iw, 
lt\/ dtl'gaius non pntt s dc It gait, wluth la\s down tlu general rule 

(liar an agent cannot delegate his pout is to mothir 111 whole or 111 

fart without cxpiess lutliorits Innn (11s principal (Dt 

(1875) LR 8 I hi) aMM r l Wis is on the supposition, that 
Sliilvn a person is ippoinud 111 lgcni, the |xison appointing does 
Ac lx cause he his ennhdenee 111 the jKrson so apfxuntcd, and thus 
bMhert it is proud ihm this was so, nn elelcgitum is dlnwjhlr, how- 
grVtr general the natuie nf the duty, except 111 the case oi urgent 
[^necessity 7 n this rule, of eourst, tlu it arc well recogni/cd excep- 
tions; eg, where tlu custom oi trade permits such delegation, or 
uwhere the nature ol die busmens is such that it rannot lx* carried 
|pn without the appointment of subagents, or where the principal 
hcquiesced in the appointment of j sub-agent Where, however, a 
bub-agent is pioprrly appointed, the pnneipal is, so far as regards 
b third peisou, reprtse nice! h> tlu suit agent, mid is bound by and 
besponsihle for his actions, as if he were an agent originally appointed 
by the principal. But, as tar as the agent himself is concerned, he 
R' responsible to the principal for the actions of the sub-agent, and 
the subagent in his turn is responsible for his actions to the agent, 
but not to the principal, except in eases of fraud 01 wilful wrong 
(Sec. 19a). 

Further, as a sub-agent is not personally in contractual rdatfoarikip 
with the principal, he has to look to the agent for hu remuneration. 
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It, how eve i, an agent ap} mints a subagent without having autho 
nty to Jo so, such agent would lx icsponsihle for the subagent's 
aLtions both to the principal ami to a third part). The principal 
himself, not hang repast nlul h\ the suh agent, is not responsible 
tai the acts ot su'h puson nor is sue li a person icsponsiblc to the* 
pi ineip.il (See ryj) 

Our (ontriit Ait makes a further distinction in Section 194 
and states that wlure in igcnl holding in expass or implied autho 
nly to naiin. mother person to ait for Lhe principal in the business 
of an agent), his 11011111111111 mot hr r person accordingly, such person 
is not a subagent hut an igcnl ol tin principal tor such part ol 
Lhe business ol tli agents as is uiLriisted to him, eg, A directs li, 
his solicitor, to sell Ins estite h) iluLqii, md to einplo) an auctioneer 

fur the |»ur|Hist H 11 lilies (, an auctioneer, to conduit the sale 

C is not a sub agent, liui is \s igmi im the eonduet ol the sale 
Similarly, \ uithori/es ]) 1 min bant in Caliutta, to ruo\tr the 
money due 10 A Irom ( , jiul 11 instruits lus solicitor 1 ) to tike legal 
proceedings against (' lor the mostly of the moms, I) is not a sub 
igent but is a solmtor tor A It is, however, liirtbu specified that, 
it in this taw the igcnl names or selects tin other person for his 
pnnupal, lie is bound to ixtmst lilt, same amount o) Aseretion is 
a mm ot ordmirv piudeme would exert 1st in lus own 1 a.c , and it 

lie dots lli.iL I11 would not be rts|»onuM( to the pnneipil for the 

iction of the agent so si let Lid 

TERMINATION Ot AGENTS AUTHORITY 
L An agent’s luthont) terminates b) (1) rtvne ition by the principal, 
(2) renunciation by the agent, (3) completion ot the business of the 
agent), (4) the death or insanity of tlu pnneipil or tilt agent, or 
(5) the adjudu. ilion in insolvency of the principal (See 201) 

\ 0 these Jm incidents wlmli terminate tin agency may lx added 
the following - 

((>) Effluxion of time 

(7) Destruction ol subjut rruttci 

(8) Agreement of the parlies 

Tcimmation under (1), (2) and (K) is known a<> terinuiatiem 
by the act of parties wheieas the rest is known as tumination through 
the operation of law 

(1) & (2) REVOCATION BY THE PRINCIPAL OR AGENT 

With regard to the principal's right to tciminate the authority, 
Section 202 lays down that ,l Wheic the agent has himsdi an interest 
in the property which forms the sublet matter ot the agency, the 
agency cannot, in the absent e of an express contract, be terminated 
to the prejudice of such interest " As, for example, A gives authority 
to B to sell A\ land, and to pa\ himself rut of the proceeds the 
debts due to him from A. A cannot revoke this authority, nor can 
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it lie terminated b> his insanity or death | illus. (0), Sec. 202). This 
is called “ authority coupled with interest". The other case where 
the agrncy is not rcvocahlc is when the same is given by deed or 
by an agreement for a valuable consideration with a view that the 
agent may secure a particular benefit. 

In this connection it may Ik 1 said that in the case of a factor 
1 hough his authority can lie revoked at any lime, even though lie 
may have made advances, still if the principal has authorized the 
agent to sell the goods anil to pay himself out of the proceeds against 
his advances he falls under Sec. 202 and becomes an agent having 
a |KT.sonal interest in the property and thus the principal in such 
cases cannot revoke his authority. There is, however, no objection 
to (lie authority of the agent being revoked or terminated by agree- 
ment between the principal and the agent or by either side giving 
notice to that effect. The principal may, save as provided for by 
Section 20 2, revoke the authority given tn his agent at any time 
before the authority has been exercised so as to bind the principal j 
1 g., an authority gisen to an auctioneer to sell the goods may he 
resoked at any time before the goods arc knocked down to the 
highest bidder. But where the authority given to the agent has 
liecn pjrtljBxcrrised. it cannot lie revoked so far as regards such 
acts and obligations as arise from acts already done in the agency ; 
c.g. A authorizes B to buy 1,000 bales of cotton on account of A, 
and to pay for it out of A's money remaining in B\ hands. B buys 
1,000 bales of cotton in his own name, so as to make himself person- 
ally liable fur the price. A cannot revoke H’s authority so far as 
regards payment (Secs. 203 and 204), but if the authority has been 
given for any period of time cither expressly or by implication the 
principal must make compensation to the agent, or the agent to 
the principal, as the case may lie, for any previous revocation or 
renunciation of the agency without. speeifir cause (Sec. 20s). 

The termination of the agency takes effect from the lime the 
agent is informed of it, and so far as thin! parties arc concerned 
it only terminates after it becomes known to them (Sec. 208). Even 
after termination of agency by the death ol the principal or the 
principal becoming of unsound mind the agent is bound to take, 
on behalf of the representatives of his late principal, all reasonable 
steps for the protection and preservation of the interests entrusted 
to him (See. 209). 

(3) COMPLETION OF BUSINESS OF THE AGENCY 

This occurs when an agent who is employed to do a particular 
work completes it; c.g. a broker employed to procure a buyer for a 
particular bouse or moror car procures one and is accepted by his 
principal, that particular agency is terminated from the moment of 
the completion of that transaction. 

7 
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(4) BY DEATH OR INSANITY 

With regard to teiininatton by death or lunacy of the- principal, 
it may W. stilt d that in English law, in*lu rase of death or bank- 
ruptcy the authority is iniiiiuhatcly terminated, and the represen- 
tatisis of tin dead pniicijnl an not hound by contracts mack by thw 
agent at lei die principals death unless they ratify tlum In the ease 
of lunacy, liowcwr, the agency i> tcrminiud as between the principal 
and agent, hut as far as third pmu* arc eomeintd, if they did 
not know of the lunacy at the time they dealt with the agent, they 
Would not he diluted hy it 

I11 India, how eve 1, wlicllm in ease, ol insanity or death the 
thud |).trties must hau had notice, otherwise as Jai as they jrt 
concerned, the agency is not li miniated. 

(5) BY ADJUDICATION IN INSOLVENCY 

With rig ml in the bankrupt! y of tlu principal, it may be added 
that 111 agent, who umiimus to act as such, knowing that lus 
principal his umunitlul an act of hankiupUs may he held personally 
hihk if Ins piuui| ll hi adjudicated a bankrupt within Mice months 
ol such act ol haiikiuptcy It may K added that nmrisi of the 
tiiiiuii ition ol agency hy hankitiprcy ol the principal in England 
it it not necessity that tin Hind paities should hast knowledge of 
such teiminatiodj whereas in India, tin tn mutation does not operate' 
until tlu fact Id death 01 lunacy is brought to the knowledge oi 
third partus Where tht agency UiminaLs by death, haiikiuptcy 
or insanity, it is sud tn he a termination by the opeiation of law. 
Finally, the Itfiiuiiatiun of the aiilhonts oJ an agent puts an end 
to tlu autliontv of all subagents appointed hy him (Su 210). 

(6) EFFLUXION OF TIME 

II the period duiing which the age in v was agreed to continue 
terminates, the agency niliinlly is determined, unless by an express 
or implied agreement ol the parties it is further continued 

(7) DESTRUCTION OF SUBJECT-MATTER 

If the subnet matte i foi which ihc agency contract was originally 
cnteied into, si> an agency tor a particular steamer or lor the use 
of a particular theatre, is destiny eel, tlu age ney naturally comes to 
an end 


(8) AGREEMENT OF PARTIES 

It is easy to understand that agreement between parties can 
terminate all agencies e\en before the effluxion pf tunc. 
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AGENTS DUTIES 

The duties of an agent to his principal may be briefly put down 
under the headings of (1) obedience, (3) skill and diligence, (3) 
rendering of accounts, (4) emergency, and (5) fidelity. 

OBEDIENCE 

With regard to the first, an agent is bound to conduct the business 
of the agency according to the directions given to him by his principal, 
or in the altsencc of any such directions, according to the custom of 
trade which prevails at the place where the agent conducts such 
business ; otherwise the agent would have to make good losses, if 
any, sustained by his principal ; hut if any profit is made that would 
belong to his principal (Sec. ail)./ This rule must be strictly followed 
and under no circumstances, even if he thinks it is for the benefit 
of the principal, can he act contrary lo his principal's express instruc- 
tions, because if he does so the benefit arising, as we have seen, will 
go lo the principal but the loss will fall wholly on him. The agent is 
sLrictly bound to obey his principal as far as rhe principal's instructions 
are lawful. In the absence of instructions from the principal, he 
has to act ^according to the custom of trade prevailing as we have 
seen above. 

If, for example, the agent has been instructed to keep the prin- 
ri pal's money in a particular bank and the agent deposits it in 
some other bank, the agent will have to make good the loss in case 
the latter bank fails and the money is lost. 

SKILL AND DILIGENCE 

Willi regard to the second part, the agent employed to do the 
work is expected to do it with reasonable skill and diligence, i.c. with 
such skill and diligence as a prudent man who claims lo be possessed 
of such skill would exercise while acting with regard to his own 
affairs of a similar character. Tf an agent is particularly appointed 
on account of his special skill as an expert then he must show expert 
skill and act according to the standard which is expected of men. in 
that particular profession, c.g. if a lawyer were to he appointed to 
conduct a suit he cannot say to his client, “ 1 did not know the law 
on that particular point ” and hold that out as an excuse. The only 
distinction that need be discussed here is between a gratuitous agent 
and a paid agent, which we have already dealt with. In the language 
of the Contract Act} An agent is bound to conduct the business 
of his agency with as much skill as is generally possessed by persons 
engaged in a similar business, unless the principal has notice of his 
want of skill. The agent is always bound to act with reasonable 
diligence, and to use such skill as he possesses ; and to ^make 
satiori to his principal in respect of. the direct consequences ofbjs 
own neglect, want of skill or misconduct, but pot ifirespect of 
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or damage which arc indirectly or remotely caused by such neglect, 
Want of skill or misconduct.” (Sec. 2T2). As, for example, A, an 
insurance broker employed by B to effect an insurance on a ship, 
omits to see that the usual clauses are inserted in the policy. The 
ship is afterwards lost. In consequence of the omission of the clauses 
nothing can he recouped from the underwriters. A is liound to make 
good the loss to H |Scc. 21 2, illus. (c)|. 

ACCOUNTS 

An agent is Ixniiul to render proper accounts to his principal on 
demand (See. 213). It is one of the imixirtant duties thrown on 
the agent that he must keep proper accounts and produce them with 
vouchers and receipts whenever the principal desires their production, 
Any delay on his part will make him liable to pay interest and other 
expenses. What is expected ol the agent is not only to produce 
accounts but also to mine and explain them personally if required. 
An agent who has not kept proper accounts is likely to have the 
presumption against him on all consistent and established facts. 

It is an implied contract between a principal and his factor or 
agent that the latter will render accounts on demand from llic former. 

EMERGENCY 

It is a further duty of the agent to communicate with the principal 
in cases of emergency and as far as possible to ask for instructions 
in the matter (Sec. 214). 


FIDELITY 

In this case the agent is hound to act honesdy and to disclose 
to his principal all material facts known to him. If the agent, in the 
course of the agency, |xrsnnally buys from or sells to his principal 
goods he is' asked to veil or buy on account of his master, without 
obtaining the principal's consent, or without letting him know of 
the fart that he is himself the purchaser or seller of such goods, oc 
without acquainting him with all the material facts which may have 
come to his knowledge on the subject, the principal may repudiate the 
transaction where it can be shown that any material fact has been 
knowingly concealed from the principal by the agent, or that the 
dealings of the agent have been disadvantageous to the principal; 
c.g. B an agent, employed by A to sell an estate, buys die estate for 
himself in the name of C. A on discovering that B has bought the 
estate for himself, may repudiate the sale, if he can show that B has 
dishonestly concealed any material fact, or that the sale has been 
disadvantageous to him. This rule is hased upon the principle that 
when an agent is asked to sell, he must try and obtain the best 
possible price for his principal, and therefore, if he himself becomes 
the buyer without disclosing the fact to the principal, or without 
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obtaining his consent, he cannot be said to have attcd in good fa ith 
nor to have obtained the highest pnce tor his pnncipal because his 
interests in such urLunisUm.es would clash with those oi the principal. 
Again, it an agenL, without the knowledge ol his pnmip.il, deals on 
his own account m the business oi the agency, the pnncipal is entitled 
to claim Irani tht agent an) benefit which the agent may have derived 
tram the transaction Tht igcnt who 1*1 guilty ot such a lapse is 
entitled to nothing more thin his lawiul rununuation and all the 
profits made and ad\ images g lined by him 111 suth transactions beyond 
his Ugilunate remuneration must go lo the principal (Momon v. 
Thompson, (1874) LR 9, QB 480 ) The agent here is acting in a 
fiduciary capacity so tint ht is bound to fully disilost his iniention 
and must account for all secret profits made by him The agent who 
his thus wrongl) deilt on his own aieount is not entitled to any 
commission on such a transition 

J1 the pnncipal discovers that ihe agtnt has recused payment by 
way ol bribe he is intuit d to (1) repudiate thL conti an nude by the 
corrupt agLnt, (2) dismiss his igml without nolicc, '3) forfeit an) 
commission in rtsput ol the transution whuh the agent miy havL* 
cuned, (4) recover aii) linniy hi miy ha\e rciused by w iy of piohl, 
with inure st at 5 per unt per innuni irom the date ol rccupt ot suih 
piyiunl to the Ijsl date ol sudi piyment, and (<5) sue the third party 
for damages sustained through suih bribery f 

It may Lx added hm. that in England they have an act known as 
“ Prevention of Corruption Act, 1906”. ThL jgmt who Lorruplly 
aiupts or attempt' or ignis to obtain Irom an) person, lor himscli 
or for any othci ptrsun, an) gilt or mnsuli ration as in lnduLcmLiil or 
nward tor doing or not doing m> act wnh regard lo bis piiiuipal’> 
afiaus or business, is liable to imprisonment with lurJ labour not ex 
cuding four months or to a tine not exutding o or both imprison- 
ment and hnc Thus corruption or separate commijsion, is it is called 
in mercantile parlance is no onh 1 criminal ofhnu. cnntling tht pnn 
cipal to recover lioin flu offending third party and mover the bubc 
from the agent, but the agent is lnbk to Ik criminally punished We 
have no such Act in India. The only condition 111 hnglish law is that 
before the party can lie sued, ini consent of the Attorney (uncial or 
the Solicitor (/cm ral should be obtained 

Rights of an Agent against his Piincipal 

An agenL has the right to retain, out of the sum received on 
account of his principal, all moneys due to himself in respect oi 
advances made or expenses properly incurred by bun in conducting 
the business ot the agency and to repay the balance to the principal 

This will include the right to recover from the principal all 
moneys paid liy the agent as such on behalf ot the principal, either 
at the latter* request, or under the implied understanding arising 
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from the nature of the agency, or through the custom of the market 
where the agent is instructed to transact business on behalf of his 
principal. Thus it has been held that a person who employs a broker 
on the Stock Exchange, impliedly authorizes him to act according 
to the rules and usages of the Exchange as far as they arc reasonable 
and legal. 

Of course, il lie has misconducted the business he has no right 
of remuneration in connection with that work which he has mis- 
conducted. Otherwise with regard to his lawful remuneration he 
has, subject to any agreement to the contrary, a right nl retention 
against goods and other properties of the principal, whether movable 
or immovable, that happen to have conic in his possession in the 
course of agency transactions until the money due to him for com- 
mission anti other sirs ices as an agent has been paid. 

PRINCIPAL’S DUTIES 

The principal, on the other hand, is lxuind to indemnify his agvni 
against the consequences of all lawful acts done by such agent in 
exercise of the authority conferred upon linn. He is also rcs]Hinsiblc 
to make good the losses and liabilities that inay have been incurred 
by the agent on lichalf of the principal while acting in the exercise 
of his aiiilmi ny arising through the rules and customs of a particular 
trade or market in which the agent was authorized to deal, so long us 
the rule or custom was reasonable and the principal had notice of it. 

The principal is also liable for any act done by the agent in good 

faith in case such act rauses any injury to the rights of a third persou 

and against all consequences* of that act. Section 223 says : — 

“ Where one person employs another to do an act and the agent 
does the art in good faith Lhc employer is liable to indemnify tlu* 
agent against the cor'cqucnccs of this act though it causes an injury 

to the rights of third persons ; ” e.g. 11 at the request of A, sells 

goods in the possession of A, but which A had no right to dispose of. 
11 does not know* this, and hands over the proceeds of the sale to A. 
Afterwards C, the true owner of the goods sues B and recovers the 
the value of the goods and costs. A is liable to indemnify 11 for 
what he has been compelled to pay to C and for B’s own expenses 
[Sec. 223, illus. (/>)[. 

With regard to the above it must be noted that if the agent was 
employed to do a criminal acL he has no right of indemnity against 
his principal for the consequences of such an act ; e.g. A employs 11 
to beat C, and agrees to indemnify him against all consequences of 
the act. B thereupon beats C and has to pay damages to C for 
so doing. A is not liable to indemnify H for thos'* damages. 

If any loss is caused to the agent through the principals neglect 
or want of skill, the principal is in his turn bound to make compen- 
sation for such loss (Sec. 225). 



103 


Agency 

EFFECT OF AGENCY ON CONTRACT WITH 
THIRD PERSONS 

Where a principal has given authority to his agent and the agent 
acts under that authority, all contracts entered into through that 
agent are binding on the principal and the obligations arising there- 
from may lx* enforced against the principal as if he had himself 
entered into them (Sec. 226). This rule will apply even where the 
agent eniers into a contract in furtherance of his own interest and 
contrary to the interesr ul his principal, as long as the third party 
while dealing with the agent acted in good taiLh. If the agent exceeds 
his authority and does more than he is authorized to do f the rule is 
that where that part which is within his authority, can lie separated 
from that which is beyond his authority, so much only ot wlut he 
did as was within lus aulhmily is binding liclween him and Ins 
principal. As lar as the third part> is concerned, the piincipal cannot 
esca]ie liability if that act tails within tlu apparent scope of authority 
ol the agent. II, 1 10 wlut, the act done falls outside the apparent 
scope ot the agent's authority the principal will no 1 be hound by 
suili act under any 1 in umstanccs (Sec. 227). llui if that which is 
within the scope of the authority of the agent cannot be separated 
from that which is beyond that scope, the principal is not bound to 
recognize the transaction ; e.g. A authorizes li to buy 500 sheep for 
bun. Ij buys <5011 shoe]) and aou lambs for one sum of Rs. 6.000. A 
may repudiate the whole transaction (Sec. 22N). 

It may, linwiur, happen tliut by tlu usage of a particular market 
or trade the agent may be personally liable either to his own principal, 
or Lo a lIiiuI paitv, w licit* he has not disclosed his principal at the 
time ol the contract. 

Notice or information ghen to the agent in the regular course 
of the business transacted by him for the principal shall, as between 
the principal and third parties, be a notice to the principal ; e.g. A who 
is employed by H to Ini) from C' 1 erlang goods of which C is the 
apparent owner, buys them accordingly^ I11 the course of the treaty 
for the sale A learns dial the goods really belonged to P but 11 is 
ignorant of the fact. B is not entitled to sit oft a debt owing to 
hun from C against the price of the goods (Sec. 2zy). This rule 
does not apply where the agem who has nolice is himself a party 
to the commission of a fraud on the principal in connection with 
the transaction of which he had notice. The agent who is himself 
a party to the Iraud is not supposed to communicate the fraud to 
the principal who is the defrauded party and, therefore, in such a 
case, a notice to the agent cannot he taken as a sufficient notice to his 
principal. | liormasn v. Mantyiverbau 12 B.I1.C. 262.) 

AGENT PERSONALLY LIABLE ON CONTRACTS 

As we have seen above, contracts properly entered into by an 
agent on behalf of the principal are binding on the principal personally, 
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and therefore, the principal himself tan enforce the contract. The 
agent cannot personally tniorcL such contracts entered into by him 
on behalf of his principal, nor would he be personally liable on such 
contracts unless there is an agreement to that effect There are, how 
e\cr, the following exceptions to rhi> rule whtrt it is presumed that 
a contract exists by which the agent would lie personally bound — 

(1) Where the contract is rmde by an agent lor the salt or purchase 
of goods for a merchant residing abroad, 

(2) where the agent docs not disclose the name of his principal, 

(3) where the principal Lhough disclosed, cannot be sued 
(Sec 250) 

In all the above eases the ground on which the agent is presumed 
to be personally liable is that the credit was given by the third party 
to the jgent in person 

With regard tu the ljsc of an igLnt acting for 1 foreign principal, 
it has been held 111 Inglish courts tluL an agent tor a loreign principal 
has presumptively no luthorily to pledge the credit ol a ioreign pnn 
cipal The agent can, however, protea himself by clearly making 
the contract in the mine of his pnncipil and without rtioursL to 
himself 


Foreign principal 

With regard to a foreign pnnupal it may be lddid lhal the right 
of the third party to sue the principal is not lost by the presumption 
contained in Sution 230 Ii there is a writing in which a foreign 
principal is made a contracting party, the foreign principal would Hl 
personally liable 


Undisclosed principal 

In the east of contracts on behalf ol an undisclosed principal, 
the credit would be tJ cn to have been given to the agent by the 
third party who relied solely on he credit of the agent while dealing 
with him on bthili ol the undisclosed principal It, however, it can 

be shown that the third party knew the name of the undisclosed 

principal, and the principal was made personally liable, the presumption 
making the agent personally liable will be rebutted Chief Justice 
Lord lenterdon lays down in Thomson v Dcvinport,( 1829) 9 B and 

C., p 86 that 1 If a person sells goods (supposing at the time of the 

contract that he is dealing with a principal) but afterwards discovers 
that the person with whom he has been dealing is not the principal 
in the transaction, hut agent lor a third person, though he may in 
the meantime have debited the agtnt with it, he may afterwards 
recover the amount from the real principal.” In short, the general 
ink is that where an agent deals w ith a third party without disclosing 
the fact that he is an agent and afterwards it is clear that he was only 
acting as an agent and not on his own account, the third party would 
have die option either to sue the agent or the principal. If, however, 
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the third party knew that the j>erson acting was an agent, but the 
name of the principal was not disclosed, i.e. the principal was un- 
named, the agent would not be personally liable except where th^ 
usage or custom of trade made him liable. 

Indian rule re : undisclosed principal 

The Indian rule with regard to an undisclosed principal is dearly 
laid down in Section 231 as, “If an agent makes a contract with a 
person who neither knows, nor has reason to suspect, that he is an 
agent, his principal may require the |XTlorrmnce of the contract ; 
but the other contracting party has, as against the principal, the same 
rights as he would have had against the agent ii the agent had been 
principal." It is, howcuT, open to the other contracting party to 
refuse to fulfil the contract if the principal discloses himself before 
the contract is completed. This can be done by the third parly on 
the ground that he did not know that there was an undisclosed prin- 
cipal, because it hr had known, lie would not have entered into the 
contract. Thus the Indian law rule is even stronger than that of Eng- 
lish law, because heir the mere non-disi Insure of the principals name 
is not suflicienr. The third parly ought also to he prepared Lo show 
that he neither knew- nor had reason to suspect that there was an 
undisclosed principal. Further, M Where a person who has made a 
contracl widi :ui agent induces the agent to act upon Lhc belief that 
the principal only will be held liable, or induces the principal to 
act upon the belief thal the agent only will be held liable, he cannot 
afterwards hold liable die agent 01 the principal respectively." (Sec. 
2}4). It should be further noted that it has been laid down in 
England that when one signs a contract for another as agent, he is 
to be taken to contract as agent and is not personally liable even 
though in the body of the contract he purports to be the principal. 
Universal S. N. Co . v. McKclvic Co ., (1923) W.N. 146.) 

We have seen that the person untruly representing himself as an 
agent of another is liable to lie sued for compensation by the third 
party with whom he enters into a contracl under such false represen- 
tation, if the principal does not ratify the contract, but what is more, 
the agent cannot enforce the jxrformance of the contract on the third 
parly. This rule is opposed to that of English law where the agent 
can enforce performance of such a contract (Secs. 235 and 236). 

Agent's signature on a bill of lading 

Again, in the case of a bill of lading, an agent who has authority 
to sign on behalf of his principal must sign it as agent and make that 
fact clear in his signature. If the agent signs this document 1 in his 
own name, he cannot render his principal liable thereon, except as 
per Section 28 of the Negotiable Instruments Act* i.c. where he was 
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instructed to sign his own name upon the belief that the principal 
alone would be held liable, in whuh case this detente is available 
only against the person who so instructed him to sign. 

Unauthonzed acts of agents 

Finally it the agent has dom anything, or incurred any obligation, 
without the authority ol his principal, the piinupal will be bound 
by such ad or obligations il hi has by words or conduct induced tht 
third jiariy to believe that tin agent had such authority (Scl 257) 
All misrepresentations or hands lommitted by agents wlult acting 
in the course ol the business ul (he piinupal, have tin. s.um tflect 
as il the lmsrc pie sen tat 1011 or fraud had been made or committed by 
the principal hiinscli If, hnwtur, these misrepresent Hums or frauds 
were committed while acting beyond the siopc ot llu agent) the 
principal would not lie hound by them 

Breach of Wananty of Authority 

There is, howeser, 1 east vhtre an igent exceeds the authority 
given to him or whtit he aits 111 euunutinn with the business oi the 
principal without authority Iroin linn L\pius 01 unplieil, and hue 
the principal ot euursL is not hound until lu 1 itilies as w^ hive already 
seen If, however, the principal does not ratify the contrut tlu agent 
becomes Uible to piy damages to the uiiuud pirtv Ixeausc the it was 
a breath by him ol w.111 inl\ ol lulhoiily wliieh he gave to tht lliiid 
paity which induced the thud paily to enter into a tontrict with him 
( Colitn \ H tight, 7 1 it 15 pji ) I bus the agent is liable 

to pay on the ground of hieach of warranty of authority and not on 
the contract lxiausc in c ise ol a conn ul no liter the principal 1101 
the agent iv liable litre, however, it is presumed tint the jgtnL 
while he cxecedul the luthonty or acted wilIioui authority honestly 
believed that he had authority 11, on tin contrary, he knew that he had 
no authority and ulid in spite of llut knowledge, he would lx liable 
in an action for deceit (Randall \ rumen , (1856) 25 I, J CP 307) 

Misrepresentation by agent 

It should also lx remembered that it an agent uting within the 
course ul his authority commits fraud or misrepresentation, that would 
give the opposite party a right to set aside thr conti act the agent has 
enteud into on bthall of his principal 

* Torts of agents 

Any tort committed by the agent while acling in the regular 
course of business of his principal would make both the principal 
and the agent jointly and severally luble * Bette v Di//r, (1868) 
3 Ch. 429.J For any tort committed by the agent outside the scope 
of his authority the principal of course is not liable. 
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THE * ADAT ’ SYSTEM 

The Agen<y I«iw dealt with in tins chapter is considerably modi- 
fied by and ipphed in eases known as the Puttt and katthi Ad at 
sysUrns 'I lust S) stuns lint bun eart-lull) scrutinized hy the 1 Ii^h 
Court of Bombay in two leading eases and declared as rustDms not 
unreasonable and therefore enforceable and good. (Bhagtt'undas 
Nuiottnnda* \ kavjt Dtoji , ( kjo 6 ) Bom 205, Farmhand 
I al eh and \ Dooiiih (w tt/d , 7 Bum LR 213) 

PutLi Adat 

Under this s)sUiu 111 iipeoiinli) Lonstnuint sends an order to the 
Pacta Idatm to pure li isi or sell in> jniluulu commodity for future 
tie hums the pnu him.* Iixul by llu iiLgoli itions. As soon is 
llie hit gun is closed, the I mu' Idatui in Bombay is hound to deliver 
goods u th it pi ice 011 tlu elates h\ul b\ the contract and lading 
thu lie pus the dilit time heiwicii tlu mukci juice and the urntrau 
puce lo pul it bn»fly, tin con’rael is to hnd the goods or to pay 
the ilifhium I lie Put hi Idatm ha^ no authoniy to pltdgt the 
cicdit ol (he uiununtiy constituent lo tin merLlunl from whom he 
ina\ buy tlu ! gooils In 1 unuing tout rail In lael it is not aL 
ill nligclioi) ihlt to ttu in I lire ol this tjjx ul transaction that lliL 
Puttt/ Id itn* sells in tin iijHimnln n)n>liliicnt without having 111 the 
ill st inslinee intend 11110 such 1 covering contract 1 he Puita idatui 
is thus viiludly 1 jiunupil tnleiing into an liidcjxndcnl contract 
with the ujxountiv constituent In cist ol the covering contract also 
(where ont exists) he si mils 111 the same relation In the Bombay 
men hints, in which couiing contract ol course the upumntry consti- 
tuent his no jvnvily 

It will thus lx seen tluL tlu Puna Idatia is not an Agent at all 
in terms ol the Vgetuv Liw 

Kali hi Adat 

Unde 1 tliii system tlu Kutcha Idatm u caves in order from the 
upcoiuitry constituent I01 pun hast or sale md sends lor a broker 
to settle the rate Tlu broke 1 who settles the rate guarantees to bring 
a parly willing to buy 01 sell nt that ntt and as soon as that is done 
a regular conti ul is uilircd into lx tween the paily and the Adana . 
If within llu pciiod inlet vumig, llu mirkcl rises above or falls 
btlow llu l'Ue so fixed, the proiiL in the foimu event goes to the 
broker on his securing the conirui it a higher rate and in the latter 
case the loss arising ihiougli tlu till ul the market, has to be paid 
by the broker. 



CHAPTER VIII 

PARTNERSHIP 

The Indian Partnership Act, 1932, which came into force on the 
1st day of October 1932 repeals Chapter XI oi the Indian Contract 
Act, 1872, which prior to that date embraced the Indian Law of 
Partnership. It extends to the whole oi British India including British 
Baluchistan and the SonLhal Parganas. 

Partnership as defined by the new Act “ is the relationship between 
persons who have agreed to share profits of a business carried on 
by all or any of them acting for all ^(Sec. 4). The English Partner- 
ship Act, 1890, defines partnership as “the relation which subsists 
between persons carrying on a business in common with a view to 
profit,” 

»Thc persons who have cnLcred into partnership with one another 
are called individually ” partners ” and rollcctively a “ firm ”, and the 
name under which the business is carried on is called the “firm 
name ” (Sec. 4). Thus the relationship of partners arises from con- 
tract and not from status, and the business of a Hindu joint family 
is not the business of partnership (See. 5). 

It will thus be observed that the most important requirement in 
connection with partnership is the sharing of piofits. If two or more 
persons combine under an agreement by which one or more of them 
is or are to share losses, but nol profits, that would not constitute a 
partnership. In other words, the sharing of profits is a prima forte 
evidence, but not a conclusive evidence of partnership ; because, as we 
shall sec, there are specific instances in which though the persons share 
profits, they do not constitute ihemselves partners to the firm in which 
they so share profits, nor do they render themselves liable as partner 
to the creditors of the firm. 

Illegal partnership 

With regard to partnership, there is a further limitation which 
ought to he borne in mind and that is that there can be no partnership 
of mm than 10 persons in a hanking business, or exceeding 20 in a 
trading firm, ^because such a partnership would be in the unenviable 
position' of not being able to sue and recover their claim in a court 
of law, nor can they be sued, or be wound up or enter into contracts. 
The members of an illegal partnership cannot call upon each other 
for contribution or apportionment with regard to losses paid by one 
or more of them on account of the partnership. Neither can they 
enforce accounts as to partnership dealings from their brother-partners. 
The only remedy in such cases is to get such an association incorpo- 
rated under the Indian Companies Act. This principle was enunciated 
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in a recent Madras case (Pannap Devichand v. Senaji K a pure hand, 
50 Mad. 175), where four unregistered firms carried on a certain 
business in partnership and the total number of all the partners in 
all the firms rxcccded twenty, this partnership of these firms was 
declared illegal. 

Sharing profits not conclusive evidence of partnership 
We have seen that 1 hough the sharing of profits is a compulsory 
element to constitute a partnership, it is only the prima facte evidence 
and not conclusive evidence in that regard. Section 6 of the Indian 
Partnership Act, 1932, lays down that : — 

(1) The sharing of profits or gross returns arising from property 
by persons holding a joint or common interest in that property 
docs not oi itselt make such persons partners, 
fa) The receipt hv a person ot (a) a share of the profits of a 
business, or (b) of a payment contingent upon the earning 
of profits, or (c) varying with the profits earned by a business 
does not of itself make him a partner with the person carrying 
on the business. 

( $) Particularly the receipt of such a sharr or payment as aforesaid 
in para. (2) does not ol itself make the receiver a partner 
with the persons carrying on the business when such share 
or payment is received by : — 

(1) a lender of money to persons engaged in or about to 
engage in any business, or 
(n) a servant or ageni as remuneration, or 
(ru) the widow or child of a deceased partner as 
annuity, or 

(iv) a previous owner or part owner of the business as consi- 
deration fur the sale of the goodwill or share thereof. ✓ 
Cases in which persons sharing profits cannot be made liable as 
}urlners arc the following, as per Section 2 of the English Partnership 
Act, 1890 : — 

, “(1) Joint tenancy, tenancy in common, joint property, common 
property, or part ownership does not of itself create a partnership as 
to anything so held or owned, whether the tenants or owners do or 
do not share any profits. 

“(2) The sharing of gross returns docs not of itself create a 
partnership whether the persons sharing such returns have or have 
not a joint or common right or interest in any property from which 
or from the use of which the returns are derived. 

“(3) The receipt by a person of a share of the profits of a business 
is prima facte evidence that he is a partner in the business, but (he 
receipt of such a share, or a payment contingent on or varying with 
the profits of a business does not of itself make him a partner in the 
business and in particular — 

'■(*) The receipt by a person of a debt or other liquidated amount 
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by instalments or nthuwisL oul of the ui ruing profits of a 
business ilots nol ol itseli nnkt him 1 putiui in tin business 
or li iblc is sue b , 

“(A) A Lontrui for tlu. itmuiun ion ol i sennit or i^tnt of i 
pu son cngigcd in i Inism s h\ 1 shut nl tin profit* ol 
the Inisinui dots not ol list H mike tin sen ini 01 lgent 1 
pirlntr in tlu business or lulu is sulIi (Sll 42) 

“(r) \ |xison Ixmg llu widow 01 tlnld rl 1 d icised pntiur ind 

rutmiij; by w ly <1 uinuiiv 1 jcriion oi llu profits in id in 
the husnu s in which lilt denied jnisoii w is 1 pirtnci 
is not In iiison only ol such imipi 1 pntnti in tlu husnu s 
or lnhlc 1 such 

4 (d) Iht uK mu ol money by w ly ol Inn I11 1 person indued 
or ib ml to uigig m my luisintss on 1 contrut with tbit 
|ti>on lint llu 1 ndi 1 sli ill n List 1 1 iti ul nitiiest strung 
with tin piohts or sb ill re cum 1 slim ol 'In profits insni^ 
horn 1 lirym. nil the business does not ol itse 1 ! in iki tlu 

li licit 1 1 p inner w th llu person or ptisons eiriyin^ on tlu 

luisintss 01 lnhlc is siuli 

'(r) \ person reitmn^ 1> w ly ot iniuu'> or otherwise 1 poition 

of the pi flits of 1 business 111 consul r ton of the sdi by 

him ol the goodwill ol the business is nol by reison only 

ol sueh 1 erupt 1 piiinei in llu luisintss or bibb 1* suth 
It nuy lie idded h 11 thit the piohts is tout mpltttd by hw 
i these Lives 11 c net profit 

Who is a partnci 

Whcthei 1 person is 1 pirtner ni not is 111 open question in the 
bstnu of an express i^reemenl mil ill llu tirtumsr inets ol tlu cist, 
icsidcs tlu incident of shuin,; profits would be tikin min mount by 
court of liw in dtLidtn^ wlutbtr 1 pirliiiilu p ison w is putner m 
ht firm I11 short whctlut i pirinttslup lx tween 1 *,i cn set of 
ndisiduils exists m not is 1 question which must depend on th? 
cal intention and contract ol the 1 uiie* (Mniluo Mxnh l ( 0 \ 
f 'owt of Maids (iH~2) I R 4 PC P9 ) \umdm., to 0111 new Ail 
1942) 111 dtliimimn s whether u p rson is or 1 not 1 pirtnei in a 
um, rtgird hill lx hid to the ical relation between the parties as 
ihown by all relevant facts taken together” (Sec 6) 

In one use in lortenu nl w is entered into under whuh 1 puson 
was to uceist 1 ennui issmn 1 net profits rmck by \ pirtnu ship in 
considentmn ol lehinees mule by lum to the him ind for his 
protection he w is given it it tin pnw 1 1 s ol eontreil Hire on these futs 
he was not considered to be 1 putner ind lnhlc is such 

• Partnership nime 

If nviy bt limber idded tha* tlu pirtnu ship him miv eury 
on its business under any name it chooses this mmc may either be 
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the name of one or more of its members, or a combined utir embrac- 
ing i he names of all, or may be made up of a designation entirely 
different from the names of the members composing it. The name 
under which the business of a partnership is carried on is called the 
“firm name" (See. 4). I11 law, however, a partnership has no distinct 
existence like that of a joint-stock company, i.e. an existence distinct 
and independent of thi members composing it. All that can lie said 
with regard to the firms name is that certain persons do business 
under the name and sivle of X, Y, Z & Co. 

According to IJnrllcy on Partnership , “The name of a firm is 
only a convenient mode of designating the linn conqiosing it, and varia- 
tion among lhe.se persons is productive of a new significance of the 
name. If, therefore, a legacy is left to the representative of an old 
firm, it will lie payable to the executors of the last surviving partner 
constituting it and not to its successor in business.” The linn’s name, 
therefore, is only the title under which the partners are supposed to trade 
and all that can be claimed for it is that by a continuous use of that 
name in the long course of trading a goodwill may be acquired which 
may he of salur. There is nothing to present other persons from 
using a similar name unless it can he shown that the use of such name 
would ileprne other jxTsons of the advantage of their goodwill by 
creating an incnrrect\ impression on the minds of people that the 
persons represented bv \hr name are the same parties as those making 
up the old firm whose name thev are copying. (AL tssatn v. Thorlcys 
Cattle Food Co., ( 18811) 14 Cli. Div. 748.) This is a question of evi- 
dence to lx* decided in earli case on its own merits. 

JOINT HINDU FAMILY FIRM 

ft m.iv he stated here ihal a joint Hindu family firm possessing 
a trading business and created through the o|x‘ralion of Hindu law 
must be distinguished from the ordinary partnership on many grounds. 
The liabilities of the pari nc is of such a firm aic governed mainly by 
Hindu law 011 the principle of which joint Hindu family transactions 
are acknowledged and aiccplrd. The joint Hindu family firm differs 
from a partnership in that the death of one of the joint owners does 
not put an end to tha existence of the firm, nor can one of the partners 
who voluntarily severs his connection ask for an arrount for the past 
profits and losses. The managing member of the family can also pledge 
the family credit or family pro|XTty for the purges of the business 
of such a firm. If, on the other hand, the partnership is of a charac- 
ter where a certain numlicr of members of joint Hindu family have 
joined with others (outsiders) the partnership will lie governed by the 
Indian Partnership Act, 1932, and not hy Hindu law. 

Who may be partners 

Any person of full age and sound mind may be a partner whether 
a British subject or an alien* An 4 alien enemy cannot be a partner 
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by instalments or otherwise out of the iceruing profits of a 
busim »s dots not of list If m ki him a putiui in the business 
or lithk is such 

"(£) \ amlrae* for the iimuui riiion ol i sti\ int or a^tnl of 1 

person 4 ngiL,t (1 in i lmsim s In i shoe of til profit, of 
tlit business tires not ol itsiM nuke tin sin ml 01 l^ent i 
p irintr in tin business or Inhli is sueh f See 42) 

'(c) \ |x 1 son lx 1114, the widow or iluhl ol 1 d ce tsul pirlnn ind 

numn^ b) w i\ it uiniiii> 1 |h»i lion ol tl r profits in ul in 
thi Imisiiu s in whim tin I uisul puson v 1 1 pirtnu 
is not In 11 isoii only rl ul h mupl 1 pntner in flu lmsim ss 
or Inblc is sue li 

(J) Jhi id\ inn ol moiiL f b) w ij tl lc in to 1 person cngi ul 
01 llnml to 1114,11,1 in uiy luisiiuss on 1 inntint with tbit 
| c t so 1 tint the lend t slull rut u i rite ol inteiisl \ living 
with the piilits or shill 11 eiu 1 shin ol llu profits irisiii^, 
Imm 1 iii> nib on Llu bu 11 ls dots not ol list 11 mike the 
buck 1 1 | 11 Ul i w rh the jkisoh 01 persuns ciiryin; on the 
Imsmiss 01 I11I1I is su h 

(<) \ |irson ri t V1114, I s vs i\ ol 11111m \ or otherwise 1 portion 

ol the piolils tl 1 bu miss in 1 nsul r tion of the sile by 
him ol th< goodwill ol the busim s is not bv reison 011I) 
of sulIi n 1 1 pi 1 pulnu in the lmsiii ss 01 lnhlr 1 such 

It iniy lx u Ml il h rt thil the pi of its is umtimplited by hw 
in these cases ut net piohls 

Who is a partner 

Whether 1 person is 1 p 11 tin r m not is in opiu question in the 
abstiue oi in expnss 14,111m nt mcl ill the eiiminst lints of iIil use 
besides tin incident of shinn^ profits would lx liken into 1 louiit by 
l couit of liw in dunlin., n lie llu r 1 ptriuuhr puson v is pirlner 111 
the firm In shori vs he the 1 1 pirliurship Lxlwuri 1 ,iun set of 
jndmduds exists or not is 1 question whuh must <kpuid on tHST 
real intention and contract ol the \ 11 ties ( Molina Match Co \ 
Couit of II atd\ (1^72) I R 4 PC 4 1 g ) \i oidm n to our new Act 
(iQp) in determining whether 1 p rson is or is not 1 p inner in 1 
firm re^ud lull lx hid to the real relation between the parties as 
shown by all vtlcvant facts takrn logethri M (Su f ) 

In one 1 ise in i^ruhum w is intend into umfci whieh 1 person 
was to lucivr 1 commission on mt profits in idt by 1 pirliurship in 
eonsidcniion of ids ineLs mule by hurt to the him ind for his 
protection he wis giun cert 1111 powers of control Here 011 tluse fiets 
he wis not 1 on side red to lu 1 pinner ind lnblt is siuh 

Partnership name 

It miv be liirtlur idded thi the putnership firm miy cirry 
on its business under any name it chooses , this name may cither be 
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the. nunc of oik or moir of its munbeis, or i iombinrd tide tmbf ic- 
ing thi omits nt at! ru mi\ tv mule up of a design it urn <mm.Iv 
different irutii the mnus ul tlu immhus composing if I he name 
un ltr svhuh flic business ot i j uinirship s uriud on is i/dhil the 
* firm name" (Su p Ip 1 m hens is r i pi i tut ship Ins no disumt 
iMstiiiec liki lint ot i limit stock innipuiv it hi evijUnu distunt 
ind independent ot ih mt minis Lomposwu it Ml nit i in Ih said 
with leguil t llu turns mn is (hit uilini persons d> business 
undei the mnw in I M\li ot \ V / ■* ( o 

\ i irdin,, to l indh\ on Patna hip llu mint ot 1 firm is 
(ills i imminent r null til d pnhru (lu him loinjmsing it uul sam 
linn uni n^ these p isons is prodiuim ol i new sipulu mu ol llu 
mini 11 tlu re Ion t levies is kh to tin re pie suit him it m old 
him it will Ik piyihk rn the eve utnrs ol ihe list suisismg pirtner 
lonstiuilmi, ii ills. 1 nni to its siun oi in husintss I lie hnn s mini, 
1 hi n lore is mils llu title unde r ss hull the putrnrs m sup|xised lei trulc 
iml ill dill ini hi ilium I hr i is Jilt In i lontmumis use ot tint 
ii urn in rlu Ion., emu < ot ind n i goodwill mis Ik uejiiiKel whuli 
mn U ft s dn IIku i milling to pn uni other persons hom 
usin H i in dir mm iml ss n ein Ik shown ih it llu use ol siuh nirne 
would depnse ohei |x isons el llu ids ml n,i ol then goodwill by 
in it in ^ in iiuiiirtil inipiis i m on the mind nl |x ople thit tilt 
persons rtpns nied h\ \hi limit in llu sum pirlus is those linking 
up the nlel in ni whose ninu tin \ in eopvin^ (Mi im \ Thoiltv r 
( V'U } aid (o f i SS ) i} t h Die ) I Ins is l question oi evi 

dime to Iv tie idul in uh t isi on its osvn inrrils 

JOINT HINDU 1 AMILTr HRM 

It mi) In st iti d lit i tint i joint Hindu I unilv firm pos using 
i tridim. business ind r it d rhrouji lm o|Vii1inn ol Hindu liw 
must be distinguished fiom the oidinary partnership on many grounds. 
The liabilities ot the piitiu oi utli i fimi ik governed mainly by 
Hindu law on die pnnujli ol whieh joint Hindu I mill) ti insaettom 

ait uknowkd^i d ind iu j nil 1 hi joint Hindu I mills firm diflers 

from i pirlnuslup in lint ih* dt ith oi one ol the joint owners does 
not put in uul to hu cv stnue ol l hi him noi e in one ol ill jurlntrs 
who volunt mlv scuis hi icmnuiion isk lot in leeouni lor tht pist 
ni ohts oid losses The managing member ol the i mill) e in ilso plulge. 
he f unity ere.dil oi tiniilv projMils Inr the purposes ol iht business 
of such i Firm If on the other hind the piitnuship is ol a eharae 
ttr where i leilun numhir ol numbers oi joint Hindu fimily have 
joined with others (outsiders j llu partnership will he governed h> the 
Indian Pirtnirship 'Vet 19^2 ind not b) Hindu lass' 

Who may be partners 

Anv person ol hill age and sound mind may lie a p utnej-jyphefher 
a British subject or an alien An alien enemy cannot be a dfetyw 
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of a British subject Alien enemies may not be partners during the 
continuation of hostilities. A minor, as we shall see later in some 
details, may not he a partner in a firm, but with the consent of all 
the partners for the time being, he may be admitted to the benefits 
of partnership (Sec. 30). 

Tf one of the partners becomes a lunatic after his entering into 
partnership, that will be one of the grounds on which the other 
partners may apply for dissolution. A new partner in a partnership 
concern cannot be admitted unless all the original partners have unani- 
mously consented. All who can enter into a legal and binding contract 
may, in short, lie admitted into paitncrship. 

A married woman can lie a partner and as far as her partnership 
liabilities are concerned her separate property will be bound by it. All 
contracts entered into by her as the agent of the partnership will also 
bind her partners. 

A Minor Partner 

A minor, who has been admitted to the benefits of partnership 
as dealt with above has a right to such share of the property and 

of the profit of the firm as may be agreed upon, and he may have 

access to and inspect any of the accounts of the firm. Such minor's 

share is liable for the acts of the firm, but the minor is not personally 

liable for any such act. In short the liability of a minor here is a 
limited liability, e.g. limited to his share in the property and profits 
of the firm. It is further provided that if within six months of 
attaining majority or of obtaining knowledge that he had been admitted 
to the benefits of the partnership (if the latter was done without 
his knowledge or consent) the minor gives a public notice that he 
had elected not to become a partner in the firm, that notice shall 
determine his position as regards the firm. In case he fails to give 
Such a notice he shall become a partner in the firm on the expiry 
of the said six months, with the result that his rights and liabilities 
continue to be those of a minor upto the date he becomes such a 
partner, but for all acts of the firm done since that event, he shall 
become personally liable to the third parties. His rights as to the 
share in the property and profits of the firm as such partner naturally 
remain unaltered, i<e. he is entided to the same share in the property 
and profits as he was during minority. Where, however, he severs 
connection after public notice he is entitled to sue and recover his 
share due to him at the date of such severance and he is not liable 
for any acts of the firm done after the date of such notice (Sec. 30). 

THE PRINCIPLE OF HOLDING OUT 

Hie doctrine of holding out applies also to partnerships. If ft 
1 Mm who is not a partner, “by words spoken or written, or by 
Us cdM RiCt, represents himself, or knowingly permits himself to be 
rfttriBBfod* be a partner in a firm* he is liable as a partner in tb*t 
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Ann to anyone who has on the faith of any such representation given 
credit to the firm** [Sec. 28 (1)]. The holding out may be ef fec te d 
in various ways, as in one case, viz. Waugh v. Carver , 14 RJL 845, 
Eyre, C.J., says 

11 Now a case may be stated in which n is the dear sense of 
the parties to the contract that they shall not be partners, that 
A is to contribute neither labour nor money and to go still further, 
not to receive any profits. But if he will lend his name as a 
partner, he becomes as against all the rest of the world a partner, 
not upon the ground of the real transaction between them, but 
upon principles 0/ general policy, to present the frauds to which 
creditors would he liable, if they Here to suppose that they lent 
their money upon the apparent credit of three or four persons, 
when, in tact, they lent it onl> to two of them, to whom without 
the others thev would lend nothing " 

It, therefore, follows that if a person who is a partner retires from 
hrm he should give public notice of his retirement^ otherwise he 
would be liable for debts of the firm to those who do not know of 
his retirement and give credit 10 the firm after his retirement under 
the belief that he is still a partner [Sec. 32 (3)]. This public notice 
of the retirement of a partner 01 expulsion of a partner has to he 
given in the local official Gazette and in at least one vernacular news- 
paper circulating in the dtslrut whcie the him has its place of business. 
In the case oE a registered firm it has to be given to the Registrar of 
firms also ^Seu 72). It has been further held here that besides giving 
public notice of retirement the partners retiring should also give actual 
notice to each of the old rus miners of thr firm, as public notice only 
a ff ects a new customer. {Jwuladut'a PilJant v. B. Motilal , 29 Bom. 
L.R. 1244.) It may be added here that even where a retiring partner 
takes a written contract from his other partners freeing himself from 
all liabilities of the firm, such an agreement would not he binding 
on the creditors of the firm unless these creditors are made parties 
to such an agreement [Sec. 32 (2)]. If they do not agree to do so, 
the position would be that the retiring partner would still be liable 
(granting that he has given public notice of his retirement) for the 
debts of the firm incurred during his tenure of partnership to the 
creditors of the firm and in his turn he would be entitled to be 
indemnified by his own ex-partncrs for any money that he may have 
to pay to such creditors. Of course, a retired partner is not liable 
to any third party who deals with the firm without knowing that 
he was a partner. In case of the insolvency of his co-partneii, how- 
ever, after Us retirement his position would be tjsat he would hove 
to pay out of his pocket the creditors of the firm to his last penny 
and put in his claim before the trustees of the insolvent for such 
money paid out 

The new Act further lays down that where after a partner's/ 
the business is continued in the old firm name, the ootftijuuiPJHf 

8 
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of the name or of the deceived partner’s name as a part thereof 
shall not of itself make, his legal representative or his estate liable 
for any act of the firm done after his death. 

PARTNERS’ LIABILITY K)R PARTNERSHIP DEBTS 
It has been laid down in England and in India that every partner 
is liable for all debts and obligations incurred yfivla he is a partnet 
tfie usual course of the business by or on behalf of the partnership , 
hut the person who is ldmitted as a partner into an existing firm 
does not thereby become liable to iht creditors of such a firm for 
anything done before he comes in is a partner (See ^0 Thus it 
would be noticed th it iht liability of partners is limited with regird 
to debts ot the firm incut red in the regular courst of the business of 
partnership Every partner is liable in India both jointly and severally 
for all acts of the firm done whiJ he is a partnci (Sti 2s) In the 
Enghlh Act the liability is only joint The meaning of this rule is 
that if a debt is due from a paitntrship firm made up of, siy, A, 11 
and ( , all the partners A, B and C must be sued in order to make them 
ill habit tor their debts It, however, the creditor chooses tu pick out 
only A he is, no doubt, it liberty to do so, but supposing that he fails 
in satisfying his debts oul ot the estate of A, he unnot proceed against 
B and C for the bil.inu of the debts which remnns unpaid In India, 
however, the liability being joint and several the creditor can sue dl 
his option either all jointly or each of them separate!) 

It should, however, lx noted that a paitner is liable only for debts 
incurred during the time that he is a paitner. Thus, if a new partnci 
is admitted into an old firm, he is not liable for any debts men mu 
by the said firm prior to the dale of lus joining thr pjr*ntrship unless 
one of the terms on whuh he is admitted into pirtncrship is th il 
he is liable for debts incurred pnor to his joining tht farm Tins is, 
of course, a special a green if 11 lx tween him and his brother partners 
and as such the agreement cannot lx taken advantage of b) outsiders, 
ic creditors ot the him Thus if X was a creditor of the firm for 
Rs 10,000 prior to the new partner joining the firm of A , 11 and C 
and there was an express lgrecinent th at the new paitner is to be 
liable to the debts ot the tirm in proportion to his share of profits, tlu 
said agreement can be enlorccd against the new partner by A, B 01 
C, but the creditor cannot sue the new partner separately lor pav 
ment of Rs 10,000 or even a portion equivalent to the new partner’s 
share in the profits. 

liability of Partners for Neglect 01 Fraud of Co-partners 
Where, by the wrongful act or omission of a partner acting 111 
the ordinary course of business of the fit in, or with the authority 
of his partners, loss or injury is caused to any third party, or any 
is incurred, the firm is liable therefor to the same extent as 
tne partner (Sec. 26). The principle on which this rule 1$ based i\ 
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that every partner is an accredited agent of the firm to carry on the 
business of partnership and that as the principal would beiespansible 
for the neglect or fraud of his agent committed in the course of his 
employment, the firm is here liable for the neglect or fraud of one 
of its partners committed during the management of the business of 
the firm. It would be no defence for the other partners to say that 
they did not know of the fraud or did not participate in it. If, fair 
example, one of the partners receives money in the course of the 
business of the firm and disappears with it or misappropriates it for 
his own use and then becomes insolvent, the firm has to make good 
that money. This principle is now laid down in Sec. 27 of the Indian 
Partnership Act, 1932, where it is laid down that the firm ia liable 
to make good the Joss where (1) a partner acting within his apparent 
authority receives property or money and misapplies it, or (2) the firm 
receives it and any of the partners misapplies it. In one case one of 
the partners obtained certain information from a clerk of a competing 
firm by bribing him, and used that information for the benefit u£ 
his firm and to the harm ol the competing firm. It was held that 
his partners were liable to pay compensation to the competing firm. 

( Hamlyn v. Houston & Co., (1903 ) J K.R. 81.) It must be noticed 
here that the neglect or fraud ought to have been committed in die 
regular course of the business of the firm in order to make the other 
partners liable ; e.g. it has been decided that in the case of solicitors 
when money is given to them to be invested by them in a specified 
manner, it is said to be so entrusted to them in the regular course 
of the business, and if, therefore, one of. the members of the firm 
receives the money and misappropriates it, the firm would be liable. 

( Blair v. Bromley , (1847) 2 Ph. 354.) If, however, the money was 
given to a partner with certain instructions to invest at the discretion 
of the partner, the payment is not held to have been made in the 
regular course of the business of the firm' and, therefore, misappro- 
priation by a member of the firm is not binding on the firm. ( Harman 
v. Johnson , (1853) 22 L.J.Q.B. 297.) Of course as between partners 
themselves Sec. to expressly provides that “ Every partner shall indem- 
nify the firm for any loss caused to it by his fraud in the conduct 
of the business of the firm.” 

POWERS AND DUTIES OF PARTNERS 

Every partner has, generally speaking, the power to do all acta 
necessary for, or usually done in, carrying on the business of the 
partnership, of which he is a partner, unless there is an agreement 
to the contrary. A partner, subject to the provisions of the Indian 
Partnership Act, X932, is the agent of the firm for the purposes of the 
business of the firm (Sec. 18). Tlius the act of a partner which i* 
done to carry on in the usual way, business of the kind carried on bf 
the firm hinds the firm, provided it is done and executed in At 
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firm name or in any other manner expressing or implying an intention 
to bind the firm (Secs. 19-22). 

It would thus be seen that it is quite open to the members of a 
firm to enter into a mutual agreement under which they can restrict 
the power of any of the partners by arranging that certain members 
should only attend to a particular branch of the business and enter 
into contracts with regard to that branch only, and that certain others 
should look after other branches of management or take no active 
part except in financing the business. Such an agreement would, no 
doubt, be binding upon the partners and also on those who are aware 
of, or who had notice of, those terms in the partnership agreement 
In short, the agreement to this effect would he binding upon the 
partners among themselves. The result would be that it one of the 
partners, in spile of an agreement to the contrary, were to enter into 
a contiact in the regular course ol the business of the firm which 
by agreement lie was not entitled to do, (an innocent outsider would 
not be bound by such a clause in the partnership agreement uf which 
he had no notice and can sull look to the firm for his payment. 
is, however, open to the firm to pay the money and obtain compen- 
sation from the partner who h.is violated the clause in the paitncrship 
agreement.^ Besides, ihe general powers of partners are limited only 
to the doing of those acts which are usual and necessary in the ordinary 
course of the business of the firm and, therefore, they do not confer 
any extraordinary powers because it has been laid down that 11 a power 
to do what is usual does not include a power to do what is unusual, 
however urgent.” ( Lind It y on Partnership ). 

What a Partner Cannot Do under Implied Powers 

In the absence of usage or express authority from all other 
partners, the implied authority of a partner does not empower him to — 

(1) submit a dispute relating to the business of the firm to 
arbitration, 

(2) open a banking account on behalf of the firm m his own name, 

(3) compromise or relinquish any claim or portion of a claim 
by the firm, 

(4) withdraw a suit or proceedings filed on behalf of the firm, 

(4) admit any liability in a suit nr proceedings against the firm, 

(6) acquire immoveable property on behalf of the firm, 

(7) transfer immoveable property belonging to the firm, or 

(B) enter into partnership on behalf of the firm [Sec. T9 (2)]. 

Special Agreement, Emergency and other Incidents 

Of course by a special agreement it is open to partners to extend 
or even restrict the implied authority of any partner, but this is subject 
to the rule that any snch restriction shall not bind an innocent outsider 
who deals with a partner within his implied authority without knowing 
of such restriction (Sec. 20). In an emergency, however, a partner 
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has authority todo all such acts for the purpose of protecting the firm 
from loss as Would be done by a person of of dinary prudence,inj^ 
own case, acting under similar circumstances, and such afitewill bind 
the firm (Sec. 21). In any case, the act or instrument done dr executed 
by a partner or other person on behalf of the firm must be done or 
executed in the firm name or any other manner expressing or implying 
an intention to bind the firm (Sec. 2a). On the same principle, sin 
admission or representation by a partner concerning the affairs of the 
firm is evidence against the firm if made in the ordinary , course of 
business (Sec. 23). Notice to a partner habitually acting for the firm 
of a matter relating to the affairs of the firm operates as notice to the 
firm, except in the case of a fraud on the firm committed by or with 
the consent of that partner (Sec. 24). 

Conduct of Business and Mutual Rights and Liabilities 

Subject to contract between partners — 

(1) every partner has a right to Like part in the conduct of the 
business ; 

(2) every partner is bound to attend diligently to his duties in 
the conduct of his business ; 

(3) any difference arising as to ordinary matters connected with 
the business may lie decided by a majority of the partners, 
and every partner shall have the right to express his opinion 
before the matter is decided, but no change may be made in 
the nature of the business without the consent of all the 
partners ; 

(4) every partner has a right to have access to and to inspect and 
copy any of the books of the firm ; 

(5) a partner is not entitled to receive remuneration for taking 
parr in the conduct of the business ; 

(6) the partners arc entitled to share equally in the profits earned, 
and shall contribute equally to the losses sustained by the 
firm ; 

(7) where a partner is entitled to interest on the capital subs- 
cribed by him such interest shall be payable only out of 
profits ; 

(8) a partner making, for the purposes of the business, any pay- 
ment or advance beyond the amount of capital he has agreed 
to subscribe, is entitled to interest thereon at the rate of six 
per cent per annum ; 

(9) the firm shall indemnify a partner in respect of payments 
made and liabilities incurred by him — 

(f) in the ordinary and proper conduct of the business, and 
(ii) in doing such act, in an emergency, for the purpose-^ 
protecting the firm from loss, as would be done by^a 
person of ordinary prudence, in his own case, under 
Jar circumstances ; 
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(io) a partner shall indemnify the firm for any loss caused to it 
by his wilful neglect in the conduct of the business of the 
firm (Secs 12-13). 

Continuation after expiration of term 

Where a partnership is formed for <1 fixed period and on the 
expiration of that period the partners continue, business, the presumption 
is that the mutual rights and duties of the partners (unless there is 
an agreement to the contrarj) remain the same as they were before 
the expiration of the term and the partnership thereafter is naturally 
to be taken as a partnership at will and the mutual rights and duties 
as stated above arc to continue in so far as tliey art consistent with 
the incidents of partnership at will (Sec 17) 

INTEREST ON CAPITAL 

Partnerships arc formed between individuals bringing in capital 
at varying figures, and while adjusting accounts at periodic intervals, 
interest at a fixed ratL ptr cent is frequently allowed on the capitjl 
to each of the partners concerned It may, however, be noted that 
in law no partner is entitled to claim interest on his capital in the 
absence of an agreement express or implied. If the partnership has 
been carrying on business for some length oi time, during which time 
accounts have been periodical!) balanced alter allowing interest on 
the capital of the partners, that circumstance will help to prove that 
there was an implied agreement between the partners to allow interest 
on the capital broughL in hy each member of the partnership Ii, 
however, no agreement as to interest exists, and if there is no indication 
of it in the actounls of the type referred to above, the partner who 
brought m his agreed share of capital cannot claim interest on it, in case 
any of the other partners fails to bring in his agreed share ot capital 
in full even in winding up The advances made by one or more 
of the partners to the firm, over and ahrne the agreed share capital, 
do not fall under this rule as such advances are to bt treated as loans 
from the partners concerned (unless otherwise agreed) on which the 
partners advancing will he entitled to simple interest at the rate of 
6 per cent. 


PROPERTY AND PROFITS OF THE FIRM 
All property, lights and interests finally brought into the firm or 
acquired by or for the firm by purchase or otherwise become partner 
ship property subject to contract between the partners. This property 
naturally includes the goodwill of the business All partnership pro 
petty must be held and used by the partners exclusively for the purposes 
Of the business, subject of course to any contract between them (Secs 
14-15). Unless there is an implied or expicss contract between the 
partners to the contrary, all profits derived by a partner for himself 
or from the use of partnership property, business connection or name 
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or through any competing business carried out by him mutf be 
accounted for and paid by lum to the firm (Set. 16,) 

DISSOLUTION OF PARTNERSHIP 

A partnership firm may he dissolved by mutual agreement or 
consent of all partners at any time (Sec 40). Where 11 is a partnership 
at will, the same nuv be dissolved as from the date mentioned in 
the notice given iii writing by any partner to all other partners. If 
no such dale is mentioned ir is dissolved Irani the date of the comniu- 
ii nation oi the notice (See. 4)). 

A hrm is dissolved compulsorily when all partners, or all but 
one partner, aie adjudicated as msohcnls, or where. an event has 
happened which makes it unlawful for the business of the hrm to be 
earner] on 01 toi the partners to iarry it on in partnership (Sec. 41). 

A partnership is also dissolved (subject, of course, to contract 
between partners) (1) bv the espiry of the term if it is tor a fixed 
lum, [ 2 ) bv tlu completion nt one or more enterprises 10 cariy on 
which iht partmiship was tnmiiiuiul ; (3) by death ot a partner; 
and (4) h\ th< adjudication nt a partner as an insolvent (See. 42) 
In tins cast the adjuditand puinu ceases to he .1 partner on the 
elate on which the nrdtr ol nljuJication is madi irrespective nt the 
lac! whither tht lum is dissolved or not (Set. 54). Where by a 
special ion tract between partiurs the firm is not dissolved on the 
death ol a partner the estate ol llu dci cased partner is not liable tor 
jnv act id tlu him dune alui Ins diaili (Scl 55). 

Outgoing Partner's Right to Compete 

An outgoing jiartiui is fm 10 rarrv on a business ol a competing 
nature, units*, he has given an agreement to his other partners that 
on ceasing to he a pailricx he will not carry on such business lor a 
specified period or within specified lixal limits This agreement will 
lie binding 011 the outgoing partner, if the restrictions unjxjsed as 
above art reasonable. When lie lias not given such an agreement 
restraining hinist.lt and wishes lo cariy on a competing business, he 
should set thir he dots 1101 use (he firm name in connection with his 
twn new business or represent hnnstlf as carrying on the business 
oi the old firm or solicit custom oi persons who wen dealing with the 
old firm bciort hr nasui to he its partner. These restrictions are 
also subject to an agreement lo the contrary with the old partners 
(Sec. 36). 

Outgoing Partnei and Subsequent Profits 

Where a partner retires nr dies and the continuing or surviving 
partners carry on the business of the firm without any settlement of 
accounts as between them and the outgoing or deceased partner, then, 
unless there is some special contract to the contrary, the outgoing 
partner or the estates ot the deceased partner will be entitled In |g tfSf 
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share of the profits made since they ceased to be partners as may be 
attributable to the use of their share or to interest at the rate of six 
per cent per annum on the amount of their share in the property 
of the firm (Sec. 37). 


Dissolution by a Suit 

A partner can, by bringing a suit, get a partnership dissolved on 
any of the following grounds : — 

(1) that a partner lias become of unsound mind, in which case 
the suit may be brought as well by the next friend of the 
partner who has become of unsound mind as by any other 
partner; 

(2) that a partner, other than the partner suing, has become in 
any way permanently incapable of performing his duties as 
partner ; 

(3) that a partner, other than the partner suing, is guilty of 
conduct which is likely to affect prejudicially the carrying 
on of the business, regard being had to the nature of the 
business ; 

(4) that a ]iariner, other than the partner suing, wilfully or 
persistently commiLs breach of agreements relating to tin 
management of the affairs of the firm nr the conduct of its 
business, or otherwise so conducts himself in matters relating 
to the business that it 15 not reasonably practicable for the 
other partners to carry 011 the business in partnership with 
him ; 

(5) that a partner, other than the partner suing, has in anv way 
transferred the whole of his interest in the firm to a third 
party, or has allowed his share to lie charged under the pmi- 
sions of Rule 4Q of Order XXI of the First Schedule to the 
Code of Civil Procedure, iqo8, or has allowed it to be sold 
in the recovery of arrears of land revenue or of any dues 
recoverable as arrears of land revenue due by the partnei ; 

(6) that the business of the firm cannot be carried on save at 
a loss ; or 

(7) on any other ground which renders it just and equitable 
that the firm should lx* dissolved (Sex. 44). 

(1) LUNACY 

la this case a suit may be brought, either by the next friend of 
the partner who is so incapacitated or by any of the other partners 
of the firm. Of course, until such a suit is filed and a decree of 
dissolution obtained the partnership is not dissolved. It has been laid 
down in England that “when a partner is affected with insanity the 
continuing partner may, if he thinks fit, make it a ground of dissolution 
but in that case I consider, that in order to make it a ground for 
dissolution he must obtain a decree of the court. If he does not apply 
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vo the court for a decree of dissolution it is to be considered that he 
is willing to wait to see whether the incapacity of his partner may 
not prove merely temporary. If he carries on the partnership business 
in the expectation that his partner may recover from his insanity, so 
long as he continue* the business with that execration or hope, there 
can he no dissolution." {/ones v. Noyz, M.N.K. la*?.) 

(2) INCAPACITY 

Incapacity here should be permanent This principle was laid 
down years ago in England where in one case a partner was mcapaci* 
lated through a paralytic attack from performing his duties as a 
partner, but it was proved that his health w.is improving and that 
his incapacity was temporary. The couil thereupon refused to pass 
a decree of dissolution. (Whttcwtll v. Arthur , 45 Bear. 140.) 

(3) & (4) MISCONDUCT AND WILFUL BREACH 

Whcie a partner is guilty of conduct which is likely to affect 
prejudicially the tarrying nil of the firms business, say when he 
commits a fraudulent breach nt trust, iL is u|icn to his other partner 
01 partners to apply for a dissolution with a view* to get rid of him. 
Similarly, where there is a persistent hreach of agreement relating to 
the management of the aflairs of the conduct oi its business which 
makes it impracticable lor other partners to Larry on business in 
partneiship with him. any of his partners ran move the court for a 
decree of dissolution with a view to get the offending partner removed. 
In these cases the principle involved is thuL mutual trust and rnniidcnce 
whnh is the essence of partnership can no longer subsist under the 
tii cum stances. 

(5) TRANSFER OF SHARE 

If a partner transfers, assigns or mortgages the whole of his share 
to an outsider that is a ground for any of his partners to apply to the 
court for the dissolution of partnership. The transferee or sub-partner 
in such a rase acquires no right to an account from the firm or any 
of us members except the one whose sub-partner he happens to become 
by such a transfer. On the same principle, if a partner mortgages his 
share, die mortgagee will not acquire a right to an account with 
regard to profits from the other partners. He has to look to his 
mortgagor to settle this item for him in the case of a dissolution. 
However, the mortgagee or creditor or co-partner would acquire a 
right to account as from dissolution. Section 44 ( e ) further provides 
that if a partner has allowed his share to be charged under the provi- 
sions of Rule 4Q, Order XXI of the Code of Civil Procedure, 1908, 
the result will be the same, i.e. it will give a right to any of the 
other partners to apply to the court for a dissolution order. Under 
this order it is provided that the Court may on the application of 
the holder of a decree against the partner make an order charging 
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the interest of such partner in the partnership property and profits 
with payment of the amount due under the decree, and may, by the 
same or a subsequent order, appoint a receiver of the share of such 
partner in the profits (whether already declared or accruing) and of 
any other money which may be coming to him in respect of the part- 
nership, and direct accounts and inquiries and make an order for 
the sale of such interest or other orders as might have been directed 
or made if a charge had been made in favour of the decree holder by 
such partner, or as the circumstances of the case may require 

The other partner or partners shall be at liberty at any tune to 
redeem the interest charged, or in the case of a sale bung directed, 
to purchase it 

(6) ONLY AT A LOSS 

The court will allow dissolution on the ground of loss where it 
can be shown that though the term fixed by contract for the duution 
of partnership is unexpired, the business can be carried on only aL a 
loss and there is no chanu nl making profits in the future 

(7) JUST AND EQUITABLE 

The Indian Partnership Ait, 19^2, has kft thi door open bv 
which the court can order dissolution 11 on any other ground 11 which 
renders dissolution just and equitable It may lx* noted here that 
in case of the Companies Alls of England and India a “just and 
equitable* 1 clause exists similar to this under which the court can 
decree a compulsory winding up of a company According to older 
decisions the ground on which the dissolution is asked should be 
tjutdem genet is to those laid down above in the preceding clauses 
The latest decision of the Privy Conned on this point is Loth v John 
Blackwood, (1924) AC 78) and which is followed by tliL Madras 
High Court in Sabapathy Rao \ Saba pat h\ Ptew Co , Ltd , 48 Mad 
448, whtre it is held that this provision does not resliicl the court to the 
grounds similar to those emunented in the section, but the courts 
are free to deciee a dissolution in any case whatsoever where in their 
opinion it is just and equitable that such an order should bt passed 

Public Notice of Dissolution 

The act makes it dear that on the dissolution of a firm a public 
notice should be given, failing which the partners continue to be liable 
for the act of any one nf them which would have been the act oi th° 
hrra if done before dissolution This, of course, does not apply to 
the estate of a partner who dies or is adjudicated an insolvent for 
acts done after such person ceases to be a partner (Sec. 45). 

Rights after Dissolution 

All partners or their representatives have a right to have the 
property of the firm applied in payment of debts ana liabilities of the 
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firm and to have the ntrphu distributed among the partners or their 
representatives The authority of each partner to bind the firm and 
the other mutual rights and obligations continue notwithstanding disco* 
hmon so far as may be necessary to wind up the affairs of the firm* 
also with regard to the completion of a transaction begun* but unfinished 
at tht turn of the dissolution This rule of cuurst does not apply 
to a partner who his been adjudicated in insolvent (Stcs 4647). 

Premium and Premature Dissolution 

Where a partner his paid a premium on entering upon partnership 
without any special prosisiun with regard to the return of it on 
dissolution, tht fndnn Par nership Act, 1932, liys down in Section 41 
tint in such cases where the hrm is dissolved before the expiry oi 
the turn, otherwise thin by the death ol any partner the picnuum 
or such pir thereof as 111 ly be reisunible should be repud, regard of 
course King had to the terms 011 which he Kcinie a pairncr and 
I he length ol tune for which he continued as sueh This julc of 
course will not applv where (1) the dissolution was namly due to 
his own miMonduit, or (.2) wis brought lbuut in pursuance ol an 
lgrununl containing 110 piovision ior the returning ol the premium 
(•1 any pirt thticof 

Partnership through Misrepresentation 

11 1 |X.rson is induced to Income 1 parmcr through the mis 
re present ition or Inud ot my oi the partners, the misrepresented 
pirliui on rtsLission ot the contrur will hive a hen nr right of 
leteution on the surplus of the assets u( tht him iftcr piymcnl of its 
lebts, ini mv sum that ht may have pud for (he purchase ol Ins 
shire or is contribution tow irds his cipital lie also tanks is a creditor 
of the firm in respect oi in) pivment made b) him owjids the debts 
of the him Besides tlu.se he has a right to K indemnified by the 
partntr or pirtnus guilty ot fraud or inisreprtsmt'ition igunst all 
the debts of the hrm (Scl 52) 

Payment of Firm's and Separate Debts 

It frequently happens that when a firm u King dissolved, parti 
cularly in an insolvent condition, there is not enough money to go 
round to the creditors of the hrm on the one hand and to the separate 
outside creditors of each partner on the other hand In stub a case 
according to Sec 49, the joint debit of the firm have to lie hrst met 
hom the property of the hrm and the outside and private debts 
of each partner have to be in the hrst instance paid from the separate 
property of each partner concerned If there a any surplus either 
way, it 15 transferred into the pavmtnt of either the firm's debt or 
the individual partner’s debt as the case may be. 
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ACCOUNTS AND THEIR INSPECTION 

The usual practice among business men is to keep separate accounts 
of each partner in the partnership ltdger, and to credit each partner 
with his share of capital actually brought in, plus all advances on 
account of capital. This jecounL is debited with all withdrawals on 
account oi capital The profits made are also u-cdited to this account 
in the proportion agreed upon and losses debited The withdrawals 
lor personal expenses or against profits arc also debited Every partner 
has a right to see that proper accounts of the partnership transactions 
an maintained whah should be open for the inspection of every 
partner. It is within the right ol iury partner to get these accounts 
inspected by any agent ht appoints (particularly an cxpti t) , prouded, 
of course, that the agent is a person against whom no reasonable 
objection can be raised by thL other partners (Btt/on v H tbb , (iyoi) 
a Ch 59 ) 

It may lit added that in cases vs here the Lourt directs the at counts 
tu be ttken ill paitncrs who ate in possession ol these looks and 
vouchers must product them, tailing which thL par L y who withholds, 
or who is guilt) ol having destroyed them, will Jind all presumptions 
against hun 


Continuing Guarantee 

We hue also sun that a continuing guirantu gi\Ln tit her t o a 
firm or to a third person in aspect ol the transit tions ol i firm is, 
in tht ahsenee ol an agreement to *hc contrary, revoked as to future 
transactions by any change in the constitution of the firm to whitl 
or in resput ol which, sueh a guaranlu was given (bu 

Joint and Separate Debts 

Where thin art joint debts duL from the pirtneiship ind also 
separate dehls due from any partnci, the partnership property must k 
applied in the first instance in paimuiL oi the debts of the fum, ind 
if there is any surplus, ihtn the shaie ol each partner must h 
ipplied in payment oi his scpinti debts or paid to him Hit 
st|iarau property ol any partntr must be applied first in the payment 
cf hts separate debts, and the surplus (if any) in the payment of 
the debts of the firm 

The principle, as laid down in the section, has been long established 
ip Fngland I-ord Ring, in cx patti Coo\ 2 P W *500, used tht 
following words — It is settltd, and is a resolution of convenient 
that the joint creditors shall be first paid out of *he partnership <u 
joint estate, and the sc para It creditors oiu of the separate estate ol 
each partner , and if there be a surplus of the joint estate, Lxsicks 
what will pay the joint creditors, the same shall be applied to pa\ 
the sepaiat t creditors, and it there be, on the other hand, a surplus 
of the separate estate beyond what will satisfy the separate creditor, 
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it shill go to bup|«l> in* deficiency tin inn remain as to tin joint 
mditi rs * 


Partners Right' and Obligations alter Dissolution 

Alter tht dissolution ol pirincrship the rights uul obligations id 
the ptrtners continue m all things neresury for the winding up ot tin 
liusiiuss ot he pirtiuiship 

ACCOUNTS ON A WINDING UP 

1 he principle on wlikh the pirtmrship mounts ought to lx finally 
titled on i dissolution ut new hid dowr in Su 48 ot the Indian 
Puincrship \et rg^z is inllnws 

In settling the uunins ol 1 lirm ifu 1 dissolution the following 
1 iilc shill, sul»|fet to igrmiuni In tin pirtnrrs hi observed 

(</) losses imludmg deluicinits of 1 pit el shill lx paid first out 
nl profits, n \t nut il capital, ml listlv il nuiswn, hv the 
partners lndividmlh in the propel lions in which they were 
entitled to shin profits 

(/) 1 hi isstts ot the hrni neluihnp inv sums lontnlnuid h\ 
llu p inner 11 111 1U up difiurnut of 1 lpitil shall be applied 
in llu following nnniui mil order 
ii) n paving the dthts of the firm to thud pirties, 

In) in p wing in < uh pirtner riUahly whit is due to him 

Ironi the firm ror id\ inees is distinguished fimn capital , 

(// ) in nixing to 1 ich pmnt r 1 iti ilily uhu is due to him on 

ue 011 lit ol iapiljl end 

(/z ) the rtsuliit ir anv slii’l he elisided iniong the pirlncrs 
in the proportions in which thev were entitled to share 
profits 

It may be ideled here that 1 suit for accounts in dissolution of 
partnership is in be brought within three yeais of the date of dissolution. 

It mi\ be further nntued th it t ich ird even partner has a right, 
on dissolution, to insist on a sale of the partnership assets. No parlnt r, 
in the absence of an agreement to lint effect, cm claim to hive his 
rwn shut or that of his pinner vilucd 1 valuer 01 to base it 
divided in specie llrsides the right of winding up the affairs of a 
partnership in dissolution is 1 persona! right belonging to caeh of 
the members ot tht firm which c in not he taken out of the hands of 
the other partners by the person il representatives or ti us tees of a 
deceased or bankrupt partner The general rule with regard to the 
above is stated thus “On the dissolution of the partnership all the 
property belonging to the partnership shall be sold, ind the proceeds 
of the sale, after discharging ill thL partnership debts and liabilities 
shall be divided among the partners according to their respective shares 
in capital” \Dmby \ Darby , (1856) Crew, p 50) 1 Here the good- 
will or the value attached to the firm's name must also be sold for the 
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common benefit o£ all tine partners. [Levy v. Walter, (1879) 10 Ch. 
Div. 446.] 

GOODWILL 

Goodwill plays so important a part in partnership affairs that it 
will not be out of place to deal with it here. 

Goodwill is defined as any advantage that a firm or a company 
enjoys through the established reputation and the business connection 
which it has built up through previous dealings, advertisement, etc. 
If a new partner joins a firm with an established reputation, he, no 
doubt, obtains the ready benefit of the firm's reputation which was 
established through the exertions of the old partners ; or, where the 
firm’s business is sold, the new owners of the business would benefit 
through its established reputation, thereby gaining a ready connection 
which would otherwise have to be established through incessant work 
for a number of years. Mr. Justice Warrington [ Hill v. Ferris , (1905) 
1 Ch., p. 471 1 defines goodwill as follows : — “ The goodwill of a 
business is the athantage, whatever it may be, which a person gets 
by continuing to carry on, and by being entitled to represent to the 
outside world, thai he is carrying on a business which has been 
carried on for sometime previously. 1 ' 

It is also defined by \jord Eldon in Crutttvell v. Lye, (1810) 17 
Vcs. 356* as — 

“The possibility that the old customers will resort to the old 
place.” 

Of course these are not comprehensive definitions, hut they will 
give the student ao idea as to what the term “ goodwill ” embraces. 

In the case of partnerships it has bcA taken as settled law that 
in the absence of an express agreement, goodwill is the common property 
of the firm’s partners. It will he seen that where a partner retires 
from the firm or when he dies, he or his heirs will be entitled tn 
see that the figure of goodwill is included in the calculation of capital. 

In the case of an outgoing or deceased partner, the calculation 
of capita] to be paid to him should be made up to the date of his 
retirement or death, including profits, made up to that date, and his 
share of the goodwill in the firm. This has to be done because, 
according to partnership law. the partnership is dissolved from the 
date of the death of a partner, his bankruptcy or of course, the date 
of his retirement. On these occasions the calculation of goodwill 
gives rise to difficulties, in case the partnership agreement does not 
include clauses clearly stating the lines on which the goodwill! ■ is 
to be calculated. Under these circumstances, the only method of 
arriving at goodwill is by valuation, and the proportion to be credited 
to the deceased partner's capital account is the proportion of the 
valuation, according to his share of the profits of the partnership. The 
partnership agreement generally provides for calculation on the basis 
of so many yean’ average profit or, as is often the case, it is agreed 
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that foi a certain number of years a fixed annuity, or a fixed share 
of net profits, should be paid *o the outgoing partner or his repre- 
sentative The person who puuhasts tht goodwill should see that 
an express igrtuncnt is tikcn Ironi the vendor not to tarry on another 
similar business 01 to solicit old mstnimrs ind whtn that is done not 
only is ht bound but the principle also extends to his executors. 
\Bootm \ Witkti< 111127! 1 Cb 6t»7 1 

REGISTRATION OF FIRMS 

Hit Partnership \tl of his introduced 1 new departure, 

m/ legislation ol pit ntrship hi ms 1 hough registration i« optional 
anil not compulsory in tht si nsi th it no pt 11 illy is imposed, tht sections 
ire so framed as to [rovid 1 mtdium lor Mjfticitnt indirect pressure 
to lx brought ‘0 btir on pirtntr to hast tlx hrm and thtmstlvis 
ngisttttd is wt shdl set prist nth It mis he iddtd, hnwtvti, that 
tht sections is to Rtgistritmn emit into force is and from 1st October 

mi 

The uln is rlin tht it^isiniioii should lx introduced gndually 
11 such piovinus as irt sufliciuill? diulo|xd lor ihr purpose and to 
lciu of! unde \< lop d au is Inr llu prison 1 thus the Gov li nor Gent 
r il 111 Louiuil is given the power by nnlihcitinn in thL Gazette of 
India to Jireet to whit pin nut 01 an\ pirt ol it the provisions 

ipphing to 1 castration dull nut apply (See 56) 

How to Register 

I he registration *s to be ejected h\ officers known as Registrars 
of firms ot tht respective area h) either sending through the post or 
delivery 111 person a statement on a prescribed form with a prescribed 

fee The statement is to eont tin (1) the name of the firm, (2) the 

principal place ol business of the firm (3) names of any other places 
where the firm tames 011 business, (4) the elate on which each partner 
mined the firm, and (5) nunc* in full and peimanent addresses of 
the partners and the duntion ol tlx hrm This statement must be 
signed by all partners or their duly uithnnatd igcnts 

Restriction as to Name 

The usual restrictions imposed on joint-stock companies as to 
the use of words 111 connection with their names such as 14 Crown", 
“bmperor” “Empress", “Imperial \ 1 King \ “Queen", “Royal", 
or woids expressing or implying tht sanction, approval or patronage 
cf the Crown or of the Government oi India or local Government are 
also made applicable to registered firms (See 58) All attentions m 
the name or location of the principal place of business of such a firm 
have also to be notified to the Registrar in similar fashion (Sec. 60) 
Similarly, a change in the constitution has to be notified either by an 
incoming, continuing or outgoing partner. A dissolution may also be 
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notified by a partner or an agent of a partner who was a partner 
immediately before the dissolution. 

Registration and Minor Partner 

When a minor is admitted to the benrfits of partnership and 
the said minor attains majority he may notify whether lie elects to 
become a partner or not. The registrar in all these cases makes a 
record of such notice on his register. The registrar may be notified 
as to any mistake by the registrar himself or the court deciding any 
matter relating to a registered firm may direct the registrar to make 
any amendment of the entry in the register of firms relating to such 
firms which is consequential upon its decision (Sees, ft 4 s)- The register 
is open for inspection to any person on payment of the prescribed 
fee, together with all statements notified and intimations filed (See. 66). 


EFFECT OF NON REGISTRATION 


The effect oi non registration is thaL a partner cannot file .1 suit 
to enforce a right arising from a contract or conferred by this Act 
against the firm or against any person who is alleged to be a partner 
in the firm unless the said firm is registcicd anil the person who is 
or has been shown in the register of firms as a partner in the firm.* 
On the same fooling a firm cannot sue in any court a third party on any 
right arising from a contract unless the said firm is registered and the 
persons suing are or ha\e been shown in the register of firms as part- 
ners of the firm. These rules will also apply to a claim for set-off or 
other proceedings to enforce a right arising out of a contract, but 
shall not affect the following, viz. : — 

(0) The enforcement of any right to sue for the dissolution of 
a firm or for accounts of a dissolved firm, or any right nr 
power to realize the property of a dissolved firm, or 
(b) the powers of an official assignee, receiver or court under 
the Presidency Towns Insolvency Act, 1909, or the Provincial 
Insolvency Act, 1920, to realize the property of an insolvent 
partner. 

The only exception in this case being firms or partners in firms 
having no place of business in British India or having places of busi- 
ness situated in areas to which thr Government notification does not 


apply and to a suit or claim of set-off not exceeding Rs. 100 in value. 

The Select Committee Report states that the position created is 
that the third party’s right to me the firm is kept intact, bat in case 
of suiti by the firm or partners inter se or against third parties, regis- 


tration is compulsory, as such suits cannot be filed by unregistered 
firms, or their partners. /lu case of suits against third parties, it is 
open to the firm to get registered as soon as litigation is in sight. The 
effect of this regulation, it is submitted, is that partners of every res- 
ponsible firm would prefer to get registered because otherwise they 
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may not be able to file suits against the firm or against one or snore 
of their partners. 


False Statement 

A penalty which may extend to an imprisonment upto three 
months with or without fine is laid down for any person who signs 
any statement, or amending statement, or notice, or intimation in con- 
nection with registration of hrms, in which a false statement appears 
which to bis knowledge happens to be false or which he docs not 
believe to be true. 



CHAPTER IX 

CONTRACTS OF INDEMNITY 
AND GUARANTEE 

Indemnity 

J Indemnity is defined by the Contract Act as a contract by which one 
party promises to make good to the other any loss that may be sustained 
by him by the conduct of the promisor himself, or by the conduct 
of any other person. As, for example, if A contracts with B find under- 
takes to indemnify B against the consequences of any proceedings 
which C may take against B in respect of a certain sum of Rs. 200, 
the contract will be a contract of indemnity (Sec. 124). Thus in an 
indemnity contract there are two parties, the. party which promises 
to save the other from loss and the promisee, /as tor example A con* 
tracts to indemnify B against the consequence of any proceedings 
which C may take against B in respect of a certain sum of Rs. 200. 
This is a contract of indemnity. As to when the indemnified liabi- 
lity commences and the extent of his liability, is not clearly laid down 
by our Act, but the English decisions and authorities are followed by 
our Indian Courts. ( Osman Jamal & Sons Lid. v. Copal Purshottam , 
(1928) 56 Cal. 262, 1 18 I.C. 882.) 

Indemnity is thus defined in Halsbury’s Laws of England : “ An 
indemnity is a contract expressed or implied, to keep a person, who 
has entered into, or who is about to enter into, a contract or incur any 
liability, indemnified against loss, independently of the question 
whether a third person makes a default.” 

It will thus be seen that indemnity in English law has a much 
wider meaning, because there the loss would have to be paid inde- 
pendently of the question whether a third, or, as a matter of fact, 
any person has made a default. 

Guarantee 

A contract of guarantee, on the other hand, is defined by the 
Contract Act as™ a contract to perform the promise, or discharge 
the liability, of a third person in case of his default. The person who 
gives the guarantee is called rhe ‘surety*; the person in respect 
of whose default the guarantee is given is called the ‘principal 
debtor* and the person to whom the guarantee is given is called the 
1 creditor *.” Thus in a contract of guarantee there are three parries, 
viz. (1) the surety, (2) the principal debtor and (3) the creditor. In 
Indian law 11 a guarantee may be either oral or written M (Sec. 126). 
Thus where A guarantees to B that if he lends Rs. 3,000 to C, C shall 
pay the amount within the stipulated time in accordance with his 
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agreement, fading which A shall make good that amount, or in eke 
of an ordinary agreement of sale of goods if A guarantees B that if 
he gives credit to C in connection with the goods he sells to C for a 
particular duration, C shall pay the cost of the goods B sells to him*, 
failing which he (A) shall be responsible to make good the amount 
due either m full or upto a certain limit, it is a contract of guarantee.* 
In English law a guarantee is defined as “a promise made by one 
person to anotht r to be collaterally answerable for the debt, default or 
miscarriage of a third person.’* 

THE DIFFERENCE 

V Jr will be seen, therefore, that in the case of a guarantee the 
primary responsibility lies on the principal debtor and the surety’* 
obligation depends substantially on the default of the principal debtor. 
If there was no principal debtor, or it the principal debtor was there 
but the surety took upon himself the primary responsibility of paying 
the debt, it will come under the heading of indemnity and not of 
guarantee. Our section also makes contracts of guarantee binding 
wen when they arc oral, /whereas, in England, under the Statute of 
Frauds, contracts of guarantee must be evidenced by a memorandum 
or note in writing, vlt may be added here that it is necessary that 
these contracts should be supported by consideration like all other 
simple contracts. It will be considered a sufficient consideration if 
anything is done or promised by the creditor for the benefit of die 
principal dchtor, surety or any oLher person. The other point is that 
the guarantor is “ collaterally liable” and therefore if he pays, the 
principal dcbtoi is not released from his liability but the guarantor 
steps into the shoes of the creditor. 

The contracts of gurantee and indemnity should be supported by 
consideration like all simple agreements. In other words, all rules as 
to consideration apply to them.*' 

Promisee in Indemnity Contracts 

The promisee in a contract of indemnity, acting within the scope 
cf his authority, is entitled to recover from the promisor:— 

(i) all damages which he may be compelled to pay in any suit 
in respect of any matter to which the promise to indemnify applies ; • 
(a) all costs which he may be compelled to pay in any such 
suit if, in bringing or defending it, he did not contravene the orders 
of the promisor, and acted as it would have been prudent for Him to 
act in the absence of any contract of indemnity, or if the promisor 
authorized him to bring or defend the suit ; 

(3) all sums which he may have paid under the terms of aty, 
compromise of any such suit, if the compromise was not contrary m 
Ac orders of Ae promisor, and was one which k would have be MM 
prudent Car Ae promisee to make in the absence of any couture *£ 
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indemnity, or if the promisor authorized him to compromise the suit 


Under this section the person who is indemnified against (ones 
and damages may not only recover the losses and damages that he 
may have to pay, but he is also entitled to recover costs of defending 
any suit that may be brought against him, in connection with this 
contract of indemnity, provided, of course, that he does not defend 
this suit contrary to the orders of the promisor and that in conducting 
the suit he acts as a reasonable and prudent man would have acted 
in his own case. Again, if the promisee compromises the suit with 
the authority of the promisor, he would be entitled to recover the 
amount paid towards the compromise from the promisor. If he acted 
without consulting the promisor, even then the amount paid as com- 
pensation could be recovered if he could prove that the compensation 
was not contrary to the orders of the promisor and was one which it 
Would have been prudent for the promisee to make if there was no 
contract of indemnity. 

The Surety in Guarantee Contracts 

The liability of the surety is co-cxtensive with that of the principal 
debtor, unless the contrary is provided for, as, for example, if a person 
guarantees payment of a bill of exchange, and the bill is not paid, he 
would not only have to pay the amount of the bill that the principal 
debtor should pay, but also any interest that the principal debtor would 
be liable for (Sec. 12B). 

Where a guarantee is given for a running balance of account, say 
by A to B, not exceeding Rs. 1,000 with respect to debts contraurrl 
between B and C and supposing that C becomes insolvent and tlu 
debt owing to B is Rs. 1,500 on which a dividend of 8 annas a rupee 
is paid, say in all Rs. 750, A can be callrd upon to pay the balance ol 
Rs. 250 only. Here it has been clearly laid down that the creditor 
B cannot claim from A his whole loss of Rs. 750 in this case as the 
guarantee was for Rs. 1,000. Of course, by a special agreement his 
position may be altered but in that case die condition that such a rule 
was not to apply ought to be dearly expressed. ( BardweU \. 
LydaU, (1831) 7 Bing. 489; Hobson v. Bass , (1871) L.R. 6, 
Ch. 79*94.) Thus where X guarantees to the landlord Y that Z the 
tenant will pay the rent and if he fails to do so X will be liable to 
pay up the amount, X is only liable to pay the rent and not interest 
thereon, unless the guarantee agreement itself expressly stipulates that 
X*s liability will include the interest on such rent if Z the tenant foils 
to pay. (Maharaja of Benares v. Hamarain Singh , (1906) 18 All. 25.) 
However, if Y the landlord has obtained a decree against Z for non- 
payment of rent, Y cannot enforce that decree against X the guarantor, 
out he must in a separate suit prove the liability of the guarantor or 
n as ty, viz. X, unless it is provided in the contract of guarantee that 
9 ju dg m ent or award against the tenant or principal debtor wiB be 
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binding or admissible against the surety. (Hajmmat v* Kridmmm f 
(x88i) 5 Bom. 647.) 

Specific or Continuing Guarantee 

i„A specific guarantee is a promise to be collaterally answerable for 
one specific transaction only or which comes to an end on repayment 
of the advance for which it was given. 

A guarantiee is a continuing guarantee when it extends to a aeries 
of transactions (Sec. 129) ; e.g. where A 111 consideration that B will 
employ C in collecting the rent of B’s zammdari, promises B to be 
responsible to the amount of Rs. 50,000 for the due collection and 
payment by C of those rents, it is a continuing guarantee. 

A continuing guarantee may at any time be revoked by the surety, 
as to future transactions, by notice to the creditor. Of course, for all 
transactions entered into previous to the given notice, the guarantee 
would be binding on the guarantor (Sec. j£o). 

Of course, this section (Section 130) applies to cases where a 
senes of distinct and separate transactions arc contemplated; the 
words “ Juturc transactions ” seem to imply that it the continuing 
guarantee is given for an entire consideration it cannot be revoked 
during the continuation of the relationship which constitutes that 
consideration, unless a material change occurs in the situation, such 
as dishonesty of the person whose fidelity is guaranteed, in which case 
the surety may, if he likes, ratify or revoke the guarantee contract. 

Liability of the Surety 

Only in the case of default by the principal debtor, can the 
creditor proceed against the smety immediately, and is not bound 
to sue the principal debtor in the first instance unless the guarantee 
lays down that specifically. The cred tor cannot be precluded from 
taking this action even on the ground that he holds securities belong- 
ing to the debtor. 

Termination of Guarantee 

The guarantee may be terminated by-** 

(1) Revocation (Sec. 130), 

(2) Death of the surety (Sec. 131), 

(3) Variation of contract without consent of surety (Sec. 133), 

(4) Discharge by creditor of the principal debtor without con- 
sent of surety (Sec. 134), 

(5) Compounding with principal debtor by creditor without 
consent of surety (Sec. 135;. 

In the second case it is not necessary that the creditor should 
have known of the death of the surety, and even where the creditor 
has entered into fresh transactions after the death of the surety with- 
out knowledge of such death, the rule will come into force and the 
surety would not be responsible for such transactions entered join 
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aha -death. Of course, this rule u subject to an agreement to die 
contrary. As to all debts incurred previous to his death, the surety 
will be liable. In English law notice to the creditor of the surety's 
death is necessary to bring the liability of the surety to an end. 

Section 132 lays down the rule applicable to cases where two 
persons contract with a third person to undertake certain liabilities 
and also contract between themselves that one of them shall act as 
surety, whereas the other shall be personally liable for the whole debt 
to the creditor. As far as the creditor is concerned, such an agree- 
ment between these two persons will not affect his position and he can 
hold both of them responsible under the contract as principals. This 
holds good under this section even though the creditor knew of the 
existence of this arrangement between these two debtors at the time 
the contract was entered into by them with him, on the ground that 
the second agreement between the debtors by which one debtor makes 
himself responsible for the full amount and makes the other debtor's 
liabilities that of a surety will not bind the creditor who is not a party 
to it This rule is opposed to the rule in English law where 
the relation between these two debtors, viz. that of the principal 
debtor and the surety, will affect the consequences of the contract. 
As for example, if A and B give jointly and severally a promissory 
note to C, and if A signs the note on the understanding that he signs 
as the surety of B and that B is the principal debtor who is to pay 
lor the note, the fact of C, the creditor, knowing this will not affect 
A’s position w India and A will be bound to pay as the principal 
debtor and not as the surety for B. 


Variation in the Terms of a Guarantee Contract 

^Any variation made without the surety's consent in the terms of 
the contract between the principal debtor and the creditor, discharges 
the surety as to transactions subsequent to the variation (Sec. 133)/ 
This rule is wide and general whereas the rule in the English 
law lays down dearly, that the sureties will not be disdiarged under 
the circumstances above mentioned, unless the alteration is of a parti- 
cular nature which would prejudice the rights of the surety. In India, 
on the contrary/it appears that even if the alteration were to be of a 
nature which would be beneficial to the guarantor, it would entitle 
him/ to claim a discharge.,/ 

/The surety is discharged by any contract between the creditor 
and the principal debtor, by which the principal debtor is released 
or by any act or omission of the creditor, the legal consequence of 
which is the discharge of the principal debtor (Sen. 134) ; e-g. A 
gives a guarantiee to C for goods to be supplied by C to B. C 
supplttfr'the goods to B, and afterwards B becomes embarrassed and 
contracts with his creditors (including C) to assign to them his 
property in consideration of their releasing him from their demands. 
Hera B is released from his debt fay the contract with C, and A is 
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discharged from his suretyship. This is Htwr the stiffly is 
in case he is called upon to pay to be placed in die position of die 
creditor, and to acquire all the rights which a creditor possesses gg?«n«f, 
the debtor. It, therefore, the creditor by any act or omission die legal 
consequence ot which is the discharge of the principal debtor, deprives 
the surety of that right which the surety is entitled to cJaim, the 
surety is released. Also, where the default of the principal debtor 
was brought about through the convenience of the creditor, or through 
gross negligence on the part at the creditor, the same rule will apply. 
In one case, where the creditor instituted a suit against the principal 
debtor as well as the suiety on a ion tract and subsequently waived 
his claim against the principal debtor, it was held that the surety was 
also discharged from his liability. A discharge of the principal debtor 
in the insolvency court docs not. ot course, discharge the suiety. 

Failure to sue within the Period fixed by die 
Limitation Act 

Where the creditor fails ro sue the principal debtor within die 
period fixed by the Limitation Ad, the surety is not discharged, 
according to the judgments of the High (xiuris ot Madras, Bombay 
and Calcutta The High Court ot Allahabad has held differently but 
the Lnglish decisions are the same as thost of the High Courts ot 
Bombay, Madras and Calcutta The Madras High Court has argued 
that barring by limitation dots not discharge the debtor from his 
obligation as far as the debt is concerned, wncreas in Lngland the 
ground on which the surety is not discharged is that the surety himself 
could ha\e brought an action against iIil principal debtor before the 
expiialion ot the time limit (banafanu \ l it upalpsha, 7 Bom. 146; 
Krtshto Ktshon Chowdhmn v Rad ha Ram un Muntht, 12 Cal, 330 ; 
Subramatnu 4 iytn v Gopalui tiyai, 33 Mad 308; Ranjit Singh v 
Naubat, 24 All. 504.) 

Compounding with Principal Debtor 

If the creditor arranges with the principal debtor without con 
suiting the surety for composition oi agrees to give time or agrees not 
to sue him, these acts will immediately discharge the surety (Sec 135), 
It is hdd that the creditor has no right in law to give time to his 
debtor without the consent of the surety, even where the time given 
ma y have been with a view to protect the interests of the surety or 
for his benefit. It has also been held that where tune is given tor a 
part of the debt, the surety would be discharged only with regard to 
that part. Of course, if there is an express clause in the guarantee 
agreement, entitling the creditor to give such time, that agreement will 
hold good. If, however, the contract to give time to the principal 
debtor is made by the creditor with a third person, and not with the 
principal debtor, the surety is not discharged (Sec 136) As, foe 
rumple, where 0, the holder of an overdue bill of exchange drawn 
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by A, as surety for B and accepted by B, contracts with M to giro 
tune to B, A is not discharged; also mere forbearance on the part of 
the creditor to sue the principal debtor or to enforce any other remedy 
against him does not, in the absence of any provision in the guarantee 
tc the contrary, discharge the surety (Sec. 137). “Mere forbear- 
ance ” here means that there is no express agreement to give time* 

Release of a Cosurety 

Where there are co-sureties, a release by the creditor of one of 
them does not discharge the others ; neither docs it free the surety so 
released from hs responsibility to the other sureties (Sec. 138). The 
rule is opposed to that in English law because there a release or dis- 
charge granted to one of the co-sureties operates also as the discharge 
of the others. The second part of the section retains the nght of 
contribution against co-sureties in case one ol the sureties is called 
upon to pay up the whole debt and does so pay or where he pays more 
than his own true share of contribution as such a surety, 'ihis right 
of contribution can be enforced even when the surety did not know 
at the time of incurring liability that he was to be cosurety with 
others and also whether the sureties are joint or joint and several and 
whether instruments by which they are bound are the same or different 
as long as the engagement is the same with the same principal. In 
the absence of a special agreement, joint sureties contribute equally. 

If the creditor does any act which is inconsistent with the rights of 
the surety or omits to do any act which his duty to the surety requires 
him to do and the eventual remedy of the surety himself against the 
principal debtor is thereby impaired, the surety is dischaigcd (Sec 
139) ; c.g. B contracts to build a ship for C for a given sum, to be 
paid by instalments as the work reaches certain stages. A becomes 
surety to C for B's due performance. C, without the knowledge of 
A, prepays to B the last two instalments. A is discharged by the 
prepayment 

On the same principle, if the creditor returns the securities which 
be could realise and apply in discharge of his debts, the surety 
becomes exonerated to the extent of the value of such securities. 

Surety’s Rights on Payment 

When a surety pays what is due, or performs all that he is liable to 
perform where the guaranteed debt has fallen due, or the default of 
the principal debtor has taken place, he is invested with all the rights 
which the creditor had against the principal debtor (Sec. 140). In 
other words, the surety in such a case is subrogated in place of the 
creditor whom he pays out and becomes entitled to all the benefits and 
remedies die creditor was invested with against the principal debtor. 
Here he can recover the amount from me principal debtor with 
interest, and can claim the benefit of every security which the creditor 
had against the principal debtor at the time when the contract of 
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suretyship was catered into, and that too even if the surety did not 
know of the existence of such security (Sec. 241). Of course, here dm 
surety must have paid the whole debt, because if he has only paid a 
part of it he cannot daun a proportional right in these securities. If 
what was guaranteed was only a part of the debt then he can claim, 
on paying up that part, a pro iota share in those securities. 

The implied promise of the principal debtor in the contract of 
guarantee being 10 indemnify the surety, the surety can claim only the 
amount he has rightfully paid but not that which was paid wrongfully. 

If, however, a guarantee has been obtained by misrepresentation 
or concealment of a material circumstance, the transaction is invalid 
(Secs. 142 fit 143). 

If the guarantee includes a contract that the creditor shall not act 
upon the guarantee until some other has joined in it as a co-surety, the 
guarantee will not be valid if that other person docs not join (Sec. 144). 

Where two or more persons are co-sureties for the same debt or 
duty, cither jointly or seserally, they arc liable to pay, as between 
themselves, each jo equal shire of the whole debt or that part of it 
which run ains unpaid by the principal debtor (See. 146). If they 
arc bound in different sums, they are liable to pay equally as far as 
the icspcctivc obligations permit / 

Promissory Notes and Bills in lieu of Guarantee 

The other method ol guaranteeing without entering into an 
actual bond or agreement is to gi\c a piomusory note jointly and 
severally. Inqumtly a bill which is drawn and accepted is endorsed 
by a party, not because ht is a party to the bill but because he acts 
in the capacity of a guarantor or surety This form has one drawback, 
viz. that the banker will not here get the benefit of the protective 
clauses which a properly drawn guaiantee form Lontains. In such 
forms the lender is allowed to present bills on the due date, if they ait 
payable after the expiry of a specified period. He is here in the position 
of a holder m due course and in case of dishonour, he is bound to 
carry out all the duties of a holder in due course, whose bill has been 
dishonoured, ic in connection with noting, protest, giving notice of 
dishonour, etc. 



CHAPTER X 

NEGOTIABLE INSTRUMENTS 


Negotiable Instruments 

The law with regard to bills of exchange, cheques and promissory 
Dotes in India is covered by the Indian Negotiable Instruments Act* 
1 88 1, and the sections quoted in this chapter refer to that Act. 

DEFINITIONS 

A bill of exchange is a negotiable instrument and is defined as “ an 
instrument in writing containing an unconditional order, signed by the 
maker, directing a certain person to pay a certain sum of money only 
to, or to the order of, a certain person , or to the bearer of the instru- 
ment " (Sec, 5). 

A promissory note is defined as “an instrument in writing (not 
being a bank note or a currency note) containing an unconditional 
undertaking, signed by the maker, to pay a certain sum of money 
only to, or to the order of, a certain person, or to the bearer oi the 
instrument’' (Sec. 4) 

A cheque is defined as “ a bill of exchange drawn on a specified 
banker and not expressed to be payable otherwise than on demand ” 
(Sec. 6). 


PECULIARITIES 

From the above definition of a bill of exchange, it would be 
noticed that the bill must be in writing. It must also be unconditional 
With regard to the expression " unconditional ” the Act says that the 
“promise or order to pay is not conditional within the meaning of 
Sections 4 and 5 by reason of the time for payment of the amount or 
any instalment thereof being expressed to be on the lapse of a certain 
period after the occurrence of a specified event, which according to 
ordinary expectation of mankind, is certain to happen, although the 
time of its happening may be uncertain. 11 As, for example, if a bill is 
payable on the death of A, that event, according to the ordinary 
expectation of mankind, is certain to happen, and therefore, the bill 
would not be void on the ground of uncertainty. If, however, a bill 
is to be payable “ on the marriage of A ” it will be void on the gxound 
that A might not marry at all. Another requirement is that it must be 
payable either 00 demand or at a determinable future time. The bill 
ought to be also for a sum certain. With regard to this the Act says 
that the sum payable is certain within the meaning of Sections 4 and 5 
although it includes future interest, or is payable at an indicated rate 
of exchange, or is according to the course of exchange and although 
the instrument provides that on default of payment of an instalment 
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the balance unpaid dull become due. The definition abo require! 
that the person to whom the bill is payable ought to be a specified 
person or that the hill should be payable to bearer. With regard to 
this the Ait lays down that the person should be taken as specified 
although he is misnamed, or is designated by description only. 

Our Negotiable Instruments Act clearly lays down that its provi- 
sions shall not apply to thi Indian Paper Currency Act of 1882 and 
shall no: aiteu any locil usages relating to any instrument in an 
oriental language, iSLcpt so iar as such usages are excluded by any 
woids in the body ol the instrument or where the intention is indicated 
to the effect that th<. legal relations oi the parties to a particular class 
of instrument shall be governed by the Negotiable Instruments Act 
(Sec. 1). It liu) be added, r hue fore, that this Act primarily deals 
with bills of exchange, promissory notes and cheques. There may be 
other kinds of ncgouablc instruments to which it would apply in the 
absence oi legal usage to the contrary. 

HISTORY 

Ihis branch oi law onginall) derived its authority from die Law 
Merchant which is an accumulation of the customs of trade which 
received the sanction of Jan through the decisions of judges. Cock- 
burn, C J , while speaking about the history of negotiable instruments 
in Goodwin v Robert j, (1B75) L R 10, Ex. 337-46, expressed himself 
as follows — 

11 Bills oi exchange are known to be of comparatively modern 
origin, having bun hrsL brought into use, so far as is at present known, 
by the l loruiLiucs in the twelith, and by the Vtnetians about the 
thirteenth ceniuiy The use of them geneially found its way into 
France, and still later, bur slowly, into England With the develop- 
ment of British commerce the use of these most convenient instruments 
of commercial traffic would, of course, increase, yet, according to Mr. 
Chitty, the earliest case on the subject to be found in the English books 
is that of Mai tin v Bourr , (1603) ^ ro * ^ 6* in the reign of James I. 
Up to this tunc the practice of making these bills negotiable by endorse- 
ment has been unknown, and the earlier bills are bound to be made 
payable ro a man and his assigns, though in some instances to bearer. 
But about this period, ue. at the dose of the sixteemh or the com- 
mencement of the seventeenth century, the practice of making bids 
payable to order, and transferring them by endorsement took its rise. 
At first the use of bills of exchange seems to have been confined to 
foreign bills between English and foreign merchants. It was after- 
wards extended to domestic bills between traders, and finally to bilk 
of all persons whether traders or noL" 

Farms (Promissory Notes and Inland and Foreign Bilk) 

The simplest of these documents is a promissory note. Supposing 
that A borrows from B Rs. 100 or owes h m that money, he may jive 
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Co B a promissory note, in which he promises to pay B Rs* xoo an 
demand, or at some other future date, with or without interest, accord- 
ing to arrangement between them. The amplest £onn would be as 
follows s— 


— 

56, Hornby Rood, 

Bombay, 10th June 1043. 

Stamp 

On demand (or at three mnwtha after date) 1 

promise to pay Mr. B the sum of Rupees One 
Hundred only. Value received. 


— 

(ScL) A. 


Rs. 100-0-0. 


This instrument puts the debt in what is called a “tangible 
form ”, and B, the holder of it, has not only the consolation of having 
a written acknowledgment of till* debt, as well as an instrument which 
evidences an indefensible acknowledgment of the debt, but also, in 
case he is in want of money and the debt is not due (where it is 
to be paid after some time), he can raise money on this promissory note 
by discounting it with a bank, i.e. selling it for its value less a charge 
made by the banker by way of discount, or transfer it to some other 
person to whom he (B) may be owing money. The other advantage 
is that bills of exchange can be used in settlement of debts and pass 
from hand to hand settling debts in succession as if they were a part 
of the currency of the country and are actually termed mercantile 
currency. For the purpose of remittances from one country to another, 
these instruments arc very handy and are made use of largely. 

With regard to a bill of exchange, it may be an inland or a 
foreign bill. We shall first take a simple example of an inland bill 
A, a retailer, buys goods from B, a wholesale merchant, for, say Rs. 
150. The arrangement is that A should have a credit for one month 
after the date of the delivery of the goods and that a bill should pass 
between them. Therefore, B, when delivering goods to A, presents 
an invoice for the goods he has sold and also a draft drawn on A. 
This draft would be known as the draft of B which has to be accepted 
by A and returned to B, which makes it a complete document. The 
draft as drawn would be in the following form : — 
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The above draft, when accepted by A would bear acsoav the fact 
of it the following writing 

ACCEPTED . 

(Sd.) A. 

Bombay , Mh July 1943. 

r The hol d e r of this bill, ie. B, can now hold it till its due date, via. 
23rd August (which includes three days of grace) and recover Rs. 150 
on that date from A, the acceptor. If H likes he may indorse it over 
to any one in payment of any debt owing, or if he happens to he in 
want of money before maturity of this bill, he may discount it with 
his banker, as in the case of the promissory note dealt with above. It 
will thus be noticed that in this case, though A obtains goods on a 
month's credit, B obtains an instrument which renders almost the 
indentical service that ready cash would have rendered, because he can 
rither hold it on, or discount it and obtain cash, or use it in payment 
of his own debt to others. 

In the case of foreign bilk, i.c. hills drawn on firms and individuals 
outside the country, they are generally drawn in sets of three, each of 
which is called a 4 via ’ and as soon as any of them is paid, the others 
become inoperative. If. however, a person accepts or indorses different 
parts of a bill in favour of different persons hr and the subsequent 
indorsers rf each part are liable on such part as if it were a separate 
hill (Sec. 132). It must also he remembered that in case of the 
foreign instruments (except where there is a contract to the contrary) 
the liability of die maker, or drawer of a foreign promissory note, bill 
or cheque is regulated by the law of the place where he made the 
instrument and the liability of the acceptor and the indoner by the law 
of die place where the instrument is made payable. In case of dis- 
honour of such an instrument, the law of the place of payment governs 
dishonour (Secs. 134 and 13s)- This js of course subject to a contract 
to the contrary. It is further provided that whereas a foreign instru- 
ment is made according to British Indian Law and is accepted or 
indorsed here the acceptance and indorsement are good though the 
instrument was not according to the law of its origin. They are drawn 
in a set so that they can be sent by different mails, or through different 
routes, to ensure at least one reaching its destination. We shall take 
the following as an example 

London, 21st July IMS. 
Sixty days after sight of this First off Exchange 
(second and third of the same tenor and date 
unpaid) pay to the order of Menrs. Lyon, Sana 6 
Co., Bombay, the sum of Rupees Two Hundred 
only. Value received. 

SmmSmSmk 

To (Sd) Lyon, Sons & Co. 

Mmm. jAnsann k Fsamji, Bommt. 
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The second would read 


Rb 200-0-0. 


To 


London, 21st July 1043. 
Sixty days after sight of this Second of Exchange 
(first and third of the same tenor and date unpaid) 
pay to the order of Messrs, Lyon, Sons & Co, 
Bombay, the sum of Rupees Two Hundred only. 
Value received. 


(Sd.) Lyon, Sons & Co. 
Jamshedji & Framji, Bombay. 


An inland bill or instrument is defined as “ a promissory note, bill 
of exchange or cheque drawn or made in British India and made 
payable in or drawn upon any person resident in British India " (Sec. 
ii), whereas a foreign bill or instrument is defined as “any such in- 
strument not so dravtn, made or made payable” (Sec. 12 ). 

CONSIDERATION 

Negotiable instruments are presumed to stand on the basis of 
valuable consideration. The rules as to consideration arc the same as 
those laid down by the contract law except where the same is opposed 
to the provisions of this Act. According to SecLion 43 , “a negotiable 
instrument made, drawn, accepted, indorsed or transferred without 
consideration, or for a consideration which fails, creates no obligation 
of payment between the parties to the transaction. But if any such 
party has transferred the instrument with or without indorsement to 
the holder for consideration, such holder and every subsequent holder 
deriving title from him, may recover the amount due on such instru- 
ment from the transferor for consideration or any prior party thereto.” 
Thus where a bill is drawn by A and accepted by B without consi- 
deration as between A and B, the want of consideration will be a good 
defence. If, however. A, the drawer, transfers the bill to C for a 
valuable consideration and C presents on the due date to the acceptor 
B, the original absence of consideration as between A and B cannot 
be urged against C by B as a defence. (Sa\aram Mansaram v. 
Gulabchand Tarackand , 16 Bom. L.R. 743 .) The consideration must 
also be lawful, otherwise the bill cannot be enforced between imme- 
diate parties. With regard to remote parties also it will invalidate the 
bill unless the holder is a bona fibe holder in due course. The exception 
being that in the case of an accommodation bill die parly accommo* 
dated cannot recover the amount paid by him from one who 
accommodated him ; e.g. A draws a bill at the request of B cm B and 
B accepts it. A then discounts the bill and hands over the proceeds 
to B for whose accommodation and to favour whom he had drawn 
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this bill The bill on due date is presented for payment to B> and B 
pays. B has no claim or right to insist on A making good the amount. 
On the same principle, an indonemcnt on a bill is presumed to have 
been made for valuable consi deration. If it was not so made in fact 
the bill is not enforceable as between die parties immediately concerned, 
but it does not affect the rights of an innocent holder in due course. 
Supposing A indorses a bill over to B without consideration and B 
indorses it to C for a valuable consideration and if it is dishonoured 
by the acceptor and drawer who are insolvents, C can recover the 
amount from B but B cannot recover it from A. 

Of course, in case of every negotiable instrument the presumption* 
until the contrary is proved, exists that it was made or drawn for 
consideration, and that every such instrument, when it has been 
accepted, indorsed, negotiated or transferred, was accepted, indorsed, 
negotiated or transferred for consideration (Sec. 118). This presump- 
tion may be rebutted by showing that the instrument, was obtained 
from its lawful owner by means of fraud or an offence or that no 
consideration was given. As the consideration here Is presumed the 
party denying it has to prove his case. This of course applies to instru- 
ments which are negotiable. 

Tt is the usual practice to insert the words u value received n or a 
similar statement of consideration in bills of exchange and promissory 
notes though in law they are not necessary. Tr may be added that a 
lierson who holds a hdl of exchange for collection with a lien on the 
bill is a holder of the bill for consideration. (Royal Ban\ of Scotland v. 
Rahtm Catttm £* Son, 27 Bom. L.R. 506.) 

NEGOTIABLE INSTRUMENTS 

(1) A u negotiable instrument” means a promissory note, bill of 
exchange or cheque payable either to order or to bearer. 

Explanation ft) A promissory note, bill of exchange or cheque 
is payable to order which is expressed to be so payable or which Is 
expre ss ed to be payable to a particular person, end does not contain 
words prohibiting transfer or indicating an intention that it shall not 
be tran s ferable. 

Explanation (ii) A promissory note, bill of exchange or pheaup 
is payable to bearer which is expressed to be so payable or in which 
the only or last indorsement is an indorsement in blank. 

Explanation (tit) Where a promissory note, bill of exchange or 
cheque, either originally or by indorsement, is expressed to be payable 
to the order of the specified person, and not to him or his order, it is 
nevertheless payable to him or his order at his option. 

(2) A negotiable instrument may be made payable to two or more 
payees jointly, or it may be made payable in the alternative to one 
of two, or one or more of several payees. 

fudge Willis, in his work on Negotiable Instruments, defines a 
negotiable instrument as "one, the property' in 'which is incurred by 
gny one who takes it bona fide, and for value notwithstanding any 
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defect in tide of the person from whom he took it." It would thus 
be seen that by “ negotiability ” is meant that not only is the instrument 
transferable by indorsement or delivery, but that, apart from its transfer, 
the holder in due course of a bill, who has received it bona fide com- 
plete and regular on the face of it, before it was overdue, lor value, 
and without any notice as to the defect in title of a previous holder, 
acquires a good tide, notwithstanding any defect in a previous holder's 
tick. With regard to a bona fide taking of the bill the fact that he 
paid full value for it will go a long way to prove it, whereas if much 
less than the actual amount of the bill is paid it will throw some 
doubt as to bona fide taking. In one case, where a money-changer 
took a bank note for full value, giving actual cash far it, twelve 
months after he had received notice of a robbery, it was held that the 
circumstances of his forgetting or omitting to look for the notice was 
no evidence of mala fides . ( Raphael v. T he Ban\ of England , 17 C.B. 
171.) It may also be added that “ a promissory note, bill of exchange 
or cheque made, drawn or accepted payable at a specified place and 
not elsewhere must, in order to charge any party thereto, be presented 
for payment at the place ” (Sec. 68) 

The holder in due course of a negotiable instrument means “ any 
person, who, for a consideration, becomes the possessor of a promissory 
note, bill of exchange or cheque if payable to bearer, or the payee or 
indorsee thereof, if payable to, or to the order of the payee, before the 
amount mentioned in it becomes payable and without having sufficient 
cause to believe that any defect existed in the title of the person from 
whom he derived his title (Srr. 9). 

It will be seen from the above definition that the holder should 
have become the possessor of the document “ before the amount men- 
tioned in it becomes payable " and thus if a person takes the document 
after it has already fallen due, he will not be called a " holder in due 
course.” Further, he should take the instrument "without having 
sufficient cause to believe that any defect existed." In EnglMi law 
if it could be proved that the holder took the document “ in good faith n 
it would be sufficient, but in India under this section more than mere 
11 good faith" is neceaary and therefore it would not be sufficient to 
show that he acquired the document honestly but was a little negligent* 
It should also be remembered that even a holder in due course cannot 
get a good tide if a previous endorsement was foiwl 

The expression "or order" has, as far as bills of exchange are 
concerned, a peculiar meaning and must, as far as possible, be strietlv 
Used in cases of instruments written in the English languapr. because 
doubt is thrown as to whether the use of other words would be con- 
structed as having a similar effect. 

The use of the words " or assgtns ”, 11 or agent ", "or attorney ", 
"or representatives" would not be construed as having the same effect 
as die words "or order". •» 

An instrument drawn as "Pay A #nly" if not negotiable. Again, 
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where the indorsement on an instrument runs as “ Pay A 11 and does 
not include the words “ or order '* or “ or hearer " the bill is negotiable 
in spue of tins omission. The same rules apply to Government pro* 
missory notes, as under (hi Indian Securities Art of 1886, Sec. 6, the 
Negotiable Instruments Acr is applicable to them. (Hunsraj v. Ruttonji 
und Waljt , 24 [loin, r'j.) In this case Government promissory notes 
had been stolen, indorsements forged thereon and sold. When the 
rightful owners il.imied than from the holders it was found that some 
ol the loans were renewed. Tht court held that forgery gave no title 
and that Government promissory notes came under the Negotiable In* 
struments Act and that the plaintiffs should hand hack, all the notes, 
including those nncwrd. 

From si hat has Iwen 10 in discussed it must not lie thought that 
lulls, pronuVmv notes and cheques are the only negotiable instruments. 
Other instruments, besides tli. v* three may he. and in actual practice 
art, enjoy' ig the privilege of bring 14 negotiable ” by the custom and 
usages of ..jdes and markets, f if h c ise will lx: decided nn its own 
merits. In olhri words, though our Negotiable Instruments Act no 
doubt dells oul\ with hills, promissory notes and cheques, it by no 
means <*tks to limit the number of nigntiahle instruments to these 
three documents; the Law Merchant, as interpreted by (lie courts, is 
left entirely j free hand in rhe work of extending the privilege to other 
instruments. 


“Not Negotiable” Crossing 

If a cheque is cinssed generally or specially, bearing the words 
*• not negotiable ”, it shall nm have, and shall not lx* capable of giving, 
a better title to the cheque thin dial which the person from whom he 
received it had. Such a cheque nruv be indorsed and negotiated, but 
no subsequent holder receives a better title than the transferor whether 
he is an innoccni holder in due course or not. This is generally done 
when the holdir wishes to transmit the cheque or bill by post, or 
♦hrough some other medium l»v way of remittance, and wishes to 
protect himself from the risk of having to pay twice over in case it is 
stolen on the route, and gets in the posse ssmn of some one who may 
be in a position to claim money on it as a 11 holder in due course for 
\ .due ”. 


PARTIES 

Capacity 

The capacity of a party to draw, accept, make of indorse a bill or 
.1 note is coextensive with his capacity to enter into a contract How* 
ever, the peculiarity of the bill is that incapacity of any one party to 
the bilf in no way diminishes the liability of others* Thus a minor 
cannot incur liabilities on a bill by either drawing, accepting or indors- 
ing it, but others of full age who are parties to the bill, ate liable. 

10 
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Majority in India is determined by the law of domicile. Under the 
Indian Majority Act of 1875, every penon domiciled in British India 
attains his majority at the age of 18, but if before his attaining this 
age, a guardian of his person and property was appointed by a Court 
or the supervision of his property had been taken up by a Court of 
Wards, the period of majority would be extended to tire age of 21. 
The capacity of a person of unsound mind, or a lunatic, to incur liability 
on a bill of exchange is the same as his capacity to contract, as we 
have discussed in the chapter on Contracts. An agent duly authorized 
may make out, accept or indorse a cheque, bill or note in the name 
of his principal and thus bind the latter. If the agent signs in his own 
name he will lie personally liable. 

The capacity of corporations and companies to incur liability on 
bills of exchange depends upon their constitution and nature of busi- 
ness. 

Parties to a Bill of Exchange 

(1) The dtawer is the person who draws the bill. He is known 
as the maker in the case of a promissory note. 

(2) The drawee is the person on whom the bill is drawn. He 
becomes the acceptor after he has signified his assent to the order of 
the drawer by writing the word “accepted” right across the face of 
the bill with his signature and date. 

(3) The payee is the person to whom the bill is made payable. 
The drawer may make the bill payable to himself or may name another 
person in the bill to whom it has to be paid. 

(4) The holder of the bill may be the onginal payee named 
in the bill, or one to whom the bill is indorsed over by the original 
payee. In the case of a bill nr a promissory note payable to bearer, 
the bearer is the holder. 

(5) When the payee indorses the bill he is also known as the 
indorser and the person to whom it is indorsed is the indorsee . Indorse- 
ments are of various kinds, as we shall see later (Sec. 7). 

ACCEPTANCE 

An acceptance is the assent by the drawee to the order of the 
drawer which assent is expressed by him in writing on the bill with his 
signature with or without the word “ accepted Delivery after accept- 
ance is necessary to complete it. 

A bill should be presented to the drawee for acceptance because 
until he accepts he is not personally bound to pay. In the case of (1) a 
bill payable after sight, or where (2) the instrument itself stipulates 
that it should be presented for acceptance, or where (3) the same is 
payable elsewhere than the place of business or residence of the drawee, 
the same must be presented for acceptance. The Act requires the 
assent to be written on the bill and therefore an acceptance on a copy 
pr a separate paper will not do. We feve seen that a bill must be. 
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delivered after acceptance and on the same principle die bill must be 
delivered after being endorsed to make die property pom (Sec. 46). 
Sending a cheque after being endorsed through the post is delivery. 
Qagfiwandas v. Nagar Central Han 28 Bom. L.R. 226.) The delivery 
may be either actual ot constructive. A constructive delivery arises 
where after acceptance the acceptor writes to the holder informing him 
of his having accepted the bill. Hundts may, on the contrary, be 
accepted orally by local custom. When the bill is presented to the 
drawee for acceptance the prrsenlor must leave it with the drawee 
tor consideration for twenty four hours if the drawee so desires (Sec. 
63). In the case of bills payable after sight, presentment for accept- 
ance is necessary in order to fix die maturity of the bill (Sec. 6 t). The 
same rule applies to promissory notes payable after sight (Sec. 62). 

Acceptance by Agent 

A bill may be accepted by the drawee’s agent on the latter’s behalf 
but the agent so accepting must make that point dear, or eke be may 
be personally liable. A bill signed hy directors or agents of a com- 
pany must make it clear that they sign on behalf of the company as 
its agents. 

We shall now proceed to discuss the various peculiarities as to 
11 acceptance ”. The “ acceptance ” may be general or qualified , 

General Acceptance 

A geneud acceptance is where the drawee ugns lus name on the 
hill with or without the word “ aticptcd ”, thereby signifying his assent 
to the bill. ITu signature of the drawee, even though it was placed 
on the back of the bill, was held to constitute an acceptance \ Young 
v. Glover , (1857) 33 Jur. (N.S ) 637.] 

The acceptance must not state that die drawee is to fulfil his obli- 
gation in any other consideration than a payment of money. \ Russell 
v. Phdlips , (1850) 14 Q.B. 891.) As a general rule the hill must 
always be accepted generally, and if the acceptor adds any qualification 
to it, it becomes a conditional acceptance, as we shall see later, in which 
case the drawer may either agree to such an acceptance or treat the bill 
as dishonoured for non-acceptance. 

Qualified Acceptance 

An acceptance may be qualified in various ways. It may be quali- 
’£ed as to the amount, e.g. a bill may have been drawn for Rs. 500, 
whereas the acceptor, perhaps arguing that he owes only Rs. 300, 
may accept for Rs. 300, as " Accepted for Rs 300 (three hundred) 
only”. 

It may be qualified as to time , e.g. where a bill is drawn payable 
one month after date, the drawee accepts it as “ Accepted payable 
three months after date ”, 
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It may be qualified a* to plate and made payable at a particular 
place, and there only, as “Accepted payable at the Lloyds Bank and 
there only". If, however, the acceptance is worded as “Accepted 
payable at the Bank of India, Ltd.", it is not qualified, because here 
the holder is not bound to present same at the bank and may present 
i« for payment at the acceptor's place of business 

Jt may be accepted as payable in instalments, as “Accepted pay- 
able in monthly instalments of Rs. 50" 

It may be conditional as “ Accepted payable when in funds ", or 
“Accepted payable when goods consigned arc sold" 

It may be partial os when 0 bill is drawn for Rs. 3,000 and is 
accepted for Rs. 1,000. 

The drawer or holder of a bill is not bound to agiee to an accept- 
ance which is qualified, lie ran treat the bill as dishonoured, and 
move for remedies open to him on that ground If, however, the 
holder of surlt a qualified accept line uqui'sies m the quilified accept 
ance, oil previous partus whose consent is not obtained 10 such accept 
anee are discharged as iga'iist the holder and those claiming under him 
fScc. 86). This is because the drawer and endorser are in the position 
of sureties for the acceptoi jnd tin surety, as we saw in the previous 
chapter, is released from his lubility for any alteration in the terms 
without. his assent. The English Bills of Exchange Act further lays 
down that if after notice tlv drawci or endorser dots not express his 
dissent with'n a ic.i son able rim< . he shall be deemed to have assented. 
Tf the acceptor wishes to i)udif\ Ins acceptance he should do so in 
the “clearest language” so that jir\ pirson who sees it may not have 
the slightest doubt as to tin niturc of the acceptance 

Liability of Acceptor oj Maker 

With regard to the lubihty ni the makei of a pionott or the 
acceptor of a bill. Section 32 say* as follows 

In the absence of a eon ».»c't to (he conti .11 y, the maker of a pro- 
missory note and thp ar crptoi Ix-fore maturity of a bill of exchange 
are bound to pay the amount thereof at maturity according to the 
apparent tenor of the note or acceptance respectively and the acceptor 
of the bill of exchange at nr uftei maturity is bound to pay the 
amount thereof to the holder on demand 

In default of such payment as aforesaid such maker or acceptor 
is bound to compensate any party to the note or bill for any loss or 
damage sustained by him and caused bv such default 

It will be seen here that the maker ol a promissory note is bound 
to pay according to its tenor mainlv because he has signed it and bound 
himself thereby. In the cave of a bill of exchange, however, the drawee 
is not bound on it cither to the payee mentioned in it or to j holder 
unless and until he accepts it If the drawee refuses to accept, the 
only remedy open to the payer or holder is to sue the drawer or the 
previous indorser. 



Negotiable Instruments 

No person except the drawee of a bill of exchange, or all or some 
of several drawees, or a person named therein as a drawee in case of 
need, or an acceptor tor honour, cm hind himsrll by jn acceptance 
(Sec. 33). Where there are several drawees ol 1 bill of exchange 
who are not partners iach ot them can Aiupt it tor himself, hut none 
of them can accept it loi another without h s authority (Sec. 34). 

The acceptor is defined hv Section 7 as - 

After the diawee of a hill has bignud his assent upon the bill 
oi, if there are moir parts .haicol than one, upon one of such parts, 
and dciiveiea the same 01 given notice ut such sigiung to the holder 
01 to some peison on his belialf, he 1* railed the acceptor’ 

1 NPORSLMLNTS 

Definition 

An indorsement is defined is 

When the makei ui holdu ol 1 negotiable mbliuinent signs the 
same, otheiwise than as such r ilir loi the puipo* oi negotiation, 
on the back or tan Iheuoi, ui m \ dip of p^per annexed thereto, or 
f o signs lor the same puipusi 1 t nnpcd pajxn intended to be com- 
pleted as a negotiable lnsLiumtnl he is said to mdoisc the same, and 
is called the * indorser (Section 15 ) 

It wiH here lx sun >hii ilu. indorse mints, though they are 

usually written mi dx hick m 1 document, may lx on the Cate or 
on a scpariit juper attached to lh^ instillment It u, of course, 
desirable l! it th iruloriniui lx in ink though 011c 111 penuL is 
not bad inri his btui held is v\ ihn iht custom ol merchants in 

Ingland (Gt at) \ Phv*»t, ^ l» \ t a8| ) 

fc fleet of on indorsement 

When a negotiable imliumtnt is indoi al ami dtlivtrtd to the 
indorsee, the proputy the run together with tin rglit ol further 
negotiation, passes to the indorsee Hut it js quite open to the 

indorser to restrict or exclude sii.h injit, or likitly to commute the 
indorsee an agent to lnJorv th insiiumcnl lor some other specified 
person (Sec, 30) 1 hus when th indoi unit 111s aic pheed as “Pay 
the contents to C only’, or Piy C lui my use , or “Pay C or 
order for account oi B \ at lh hi hio must In credited to C; 
the indorsements cxiitidt the right to further mgotijtc 

An indorsement is not bod simply because besides the statement 
transferring the instrument a adds a statement as to f he payment ol 
consideration, eg “Pay the icntcnts to (\ being pail of the con- 
sideration in a certain deed oi assignment txuutcd by C to me" [ill, 
(g), Sec. 50]. 

In case a person who is not a part) to the bill indorses it, he is 
in the position of a surety or guarantor to all subsequent holders. 

With regard to the indorser, his position it that, unless he 
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excludes his liability by making it sons recours , as we shall see later, 
he is bound to make good to every subsequent holder for value, in 
case of dishonour, the loss or damage caused to such subsequent 
holder through such a dishonour by either the drawer, acceptor, or 
maker. This is, of course, subject to the condition that the holder 
has done all he is bound to do as to presentment, and notice of 
dishonour; such liability of the indorser shall be payable on demand 
as soon as it accrues (Sec. 35). Thus indorsers are in the position 
of sureties to all subsequent parties for the prior indorsers and the 
acceptor and maker who are principal debtors (Secs. 37 fie 38). 

An indorsement by a rubber impression or in any other form 
of the facsimile signature is valid at law, if placed by the person 
whose signature it purports to be or thsough his authority. 

Indorsee is the person to whom the bill is indorsed, i£. the 
person specified to receive the amount mentioned in the instrument 
(Sec. 54). 


Indorsement by a Person Deceased 
In the case ot a negotiable instrument payable to order which 
has not been indorsed by the person deceased, or which has been 
indorsed by the deceased but who died before delivery, the same 
cannot be negotiated by delivery by his legal representative (Sec. 57). 
If X, in whose favour a bill is drawn, indorses it and dies before 
delivering it, his executors or administrators cannot negotiate it on 
the indorsement of the deceased but should re-indorse it themselves 
in their legal capacity of executors or administrators. 

Indorsement of a Lost Instrument or One 
Obtained by Fraud 

Again, when a negotiable instrument has been lost or has been 
obtained from any maker, acceptor, or holder, by means of an offence 
or fraud, or for an unlawful consideration, no possessor or indorsee 
who claims through the person who found it or obtained it by 
such unlawful means is entitled to receive the amount due thereon 
from the maker, acceptor, holder or any party, prior to such holder, 
unless such a holder was the holder thereof in due course (Sec. 58). 

Under this section would fall instruments obtained by theft, 
forgery, fraud, and unlawful consideration. In the case of stolen 
instrument! the thief, of course, gets no title and cannot enforce it 
against parties to it, but if the instrument happens to be payable to 
bearer, or indorsed in blank by a rightful holder, and the thief delivers 
it to an innocent holder in due course for value, the said holder 
gets a good title and will lie protected. If, however, the instrument 
is payable to order and the thief forges the indorsement of the 
payee and then delivers it to some one for valuable considera- 
tion, the transferee will not be able to enforce payment from 
the parties to the bill, and in case he has obtained payment by some 



inadvertent? it can be reclaimed from him. This it because of the 
rule, viz. “fagery gives no ride” and this rule applies equally to 
a- transferee for value of a bill of exchange as to the transferee of 
any other document. (Thorpha v. Umcdmalji , 25 Bom. UR.. 603.) 
The pke of fraud is good only against the party who la guiltv of 
it or against his transferee who knew of the fraud when he took it 
It will not affect the rights of a holder in due course. The same 
rule applies to instruments obtained for an unlawful consideration. 

Transferee after Maturity or Dishonour 

The holder of a negotiable instrument who has acquired it after 
dishonour! whether by non-acceptance or by non-payment, with notice 
thereof, or after maturity, has only as against the other parties, the 
right of his transferor (Sec. 59). 

The acceptor o £ a bill ok exchange, when he accepted it, deposited 
with the drawer certain goods as a collateral security for the payment 
of the bill, with power to the drawer to sell the goods and apply 
the proceeds in discharge of the hill if it is not paid at maturity. 
The bill not having been paid at maturity, the drawer sold the 
goods and retained the proceeds, but indorsed the bill to A. A’s 
title is subject to the same objection as the drawer’s title. 

It will thus be seen here that a transferee who takes a bill 
after the date of maturity, even though he docs so for a valuable 
consideration, is not a holder in due course. The same rule applies 
to one who takes it after it is dishonoured, provided he has notice 
of dishonour. 

This does not mean that a negotiable instrument cannot be 
negotiated or transferred aflu maturity. Section 60 clearly lays 
down that it can be transferred or negotiated — except by the maker, 
drawer or acceptor after maturity — any number of times after the 
due date of payment. Its negotiability terminates on payment or 
discharge of this document at maturity or after it. If the same 
is paid before maturity it can still be negotiated by the person who 
paid for it, as the payment is not made in due course according 
to law in such a case. 

If a bill is made payable to more than one payee they must all 
indorse unless they are partners in a trading firm, when one of the 
indorsees can sign on behalf of all. When the payee's name is 
wrongly spelt the indorsement should be in the same spelling os in 
the instrument, but the payee may add thereafter his correct 
> signature. 

DIFFERENT CLASSES OF INDORSEMENTS 

The indorsement may be— 

( 1 ) Blank °°1> * signature. 

If die instrument is indorsed in blank it will be payable to the 
holder thereof even though originally payable to order (Sec. 16). 
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A blank indorsement is ejected by the holder writing his signature 
on the document. This makes the instrument transferable by 
delivery and equivalent to “payable to bearer' 1 (Sec. 16). 

An instrument which bears a blank indorsement may be after- 
wards indorsed in full by the holder and in that case the amount of 
it cannot be claimed irom the indorser except by the person to whom 
it has been indorsed in full or by one who derives title through such 
person (Sec. 55). 

Here the position is that where an instrument indorsed in blank 
in the first instance is afterwards indorsed specially, the bill remains 
transferable by delivery in connection wilh all parties prior to the 
special indorsement, but with regard to the special indorsement the 
person to whose order it is indorsed should indorse it to give it 
further negotiation, e.g. in Walter v. Macdonald , (1848) 2 Ex. 527, 
a bill was first indorsed in blank and afterwards indorsed by the 
defendant specifically to “ Barber and Walker 6c Co. 1 '. Hie plaintiffs, 
who carried on business both as 11 Barber and Walker & Co.” as well 
as “ Eastwood Company ", indorsed it as “ Eastwood Company 
The bill was dishonoured on presentation as it was not indorsed by 
k< Barber and Walker & Co.". It was held that the bill being indorsed 
in blank, its negotiability could not afterwards be restrained by a 
special indorsement, and that the presentment was such as to render 
the defendant liable on his indorsement to the plaintill. 

(2) Special or Full , is made up of the name of the party to 
whom the bill is indorsed with the signature of the indorser, e.g. 

Pay to John Smith or order. 

(Sd.) WILLIAM GREEN. 

(3) Part idl y e.g. where only a part of the amount of the bill is 
transferred. This does not operate as a negotiation of the instrument ; 
but may authorize the indorsee to receive payment of the amount 
specified. The law lays down that an indorsement must relate to 
the whole instrument (Sec. 5b). 

(4) Restrictive, i.c. (a) where iL prohibits further negotiation, 
as “Pay to M only 11 , or (£) restricts the indorsee to deal with the 
bill as directed by the indorser, as “ Pay to M or order for collection 11 
(Sec. 50). 

(5) Sans recours, ijc. where the indorser mokes it clear tlut the 
indorsee or subsequent holders should not look to him lor payment 
in case of dishonour ; e.g. if A indorses a bill sans recours to B, and 
if B agrees to lake it with such an indorsement, he takes it with 
the understanding that in case he (B) fails to recover money from 
the acceptor, or any of the previous indorsers to A, he (B) cannot 
sue A on the bill (See. 52); or 

(6) Conditional , i.e. liere some condition is attached to the 
indorsement. As per English law the person paying may ignore the 
condition, but in India if an acceptor accepts a bill after it was 
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conditionally indorsed, he should respect the condition. Them is no 
decided case on the point and the question, according to Chalmers, 
may be regarded as an open one. 

(7) Facultative , i,e. the indorsement waives some of the holder's 
duties towards the indorser, c,g. “ notice of dishonour waived Here 
a subsequent party need not give him such a notice. 

(8) Sans frats, ije. die endorser docs not want any expense to 
lie incurred on his account on the bill. 

SIGNATURE 

It is necessary (hat the drawing, accepting and indorsing of a 
negotiable instrument should be made thiough the signatures of the 
drawer, acceptor and the indorser. The signature may be in any 
form so long as it indicates the intention and the identity of the 
person who signs. Jf the signature is misspelt or nut placed in the 
usual form that will not of itself invalidate the instrument. | Leonard 
\. Wilson , (1B34) 2 Cr. fe M. 589. | 

The signature nr die indorsement on a lull is die name of die 
party so placing his signature or that ol the Lirm winch he represents 
with proper authority. The law says rhdi in case of a partnership, 
a bill or a note can lie drawu, acapicd, and uuloised, in the regular 
course of the business of partnership, by any of the partners in the 
Jinn's name, or if ihe partnership agreement specially provides, by 
the partner who has charge and management oi the firm under this 
agreement. The manager of a firm or company may draw, accept, and 
indorse bills of exchange in the regular course of the business of the 
firm, whereas a manager or assistant holding a power-of-attorney 
would sign as— 

per two Smith & Co., 

JOHN ROBINSON. 

A manager, agent or secretary ot a company would sign as— 

For The Lending and Borrowing Corporation, Ltd* 

L. RAJ ARAM, 

Manager . 

If, on the contrary, L. Raiaram signs as— 

L. RAJ ARAM, 

Manager. 

The Lending and Borrowing Corporation, Ltd. 

the signature will not .»c reckoned as one by the manager of the 
company on its behalf, hut will be considered at law as the personal 
signature of L. Rajarain. It must also be borne in mind that in 
cases oi per fro signatures it is dear that the person placing such 
a signature claims his authority to sign under a ]x>wer-ot-a ttoraey. 
This power-of-attorney may be either very limited or very wide and 
general, and, therefore, before accepting this type of signature on 
any important document, or on a bill for a large amount, care should 



*34 


him Mercantile Lew 


be taken to inspect the power with a view to ascertain whether the 
signature on such a document falls within the scope of the autority 
of the person signing, It must also be noted that if John Smith holds 
a power-of-attorney from the firm of, say, Messrs. Ralli Bros., and 
if he happens to have granted a power-of-attomey to his friend 
Thomas Williams* Williams cannot sign for Ralli Bros., and there- 
fore, a signature such as the following should not be accepted ; — 

Ralli Bros* 
per pro John Smith, 
THOMAS WILLIAMS. 


On the same principle, directors of a company when they sign 
ought to sign as — 

For The Lending and Borrowing Corporation, Ltd., 


But if they sign as — 


MRJI NATHOO, 

HAROON KHAULL, 

Directors. 


HIRJI NATHOO, 

HAROON KHAULL, 

Directors. 


The Lending and Borrowing Corporation , Ltd . 


the signature would bind them personally, and would not be consi- 
dered as their signatures on behalf of the company. 

The signature on a bill or note may be by a mark, as we have 
seen above, provided there is evidence to prove that the person signing 
by mark, habitually signs in that fashion. 

A private individual can sign through a duly authorized agent on 
the same footing as a corporation or a joint-stock company. Here 
the agent may either sign the name of the principal without adding 
his own name or stating that he acts for him, or the agent may 
sign his own name and then make it dear that he signs for the 
principal named. An authority to draw a bill will not necessarily 
imply an authority to indorse. Again, an authority to transact 
business and to receive and discharge debts does not by itself confer 
a power to accept or indorse bills of exchange (Sec. 27). If, however, 
the agent signs his own name only and does not indicate that he 
signs lor his principal he will be personally liable on the instrument 
to all except those who induced him to sign upon the belief that the 
principal only will be liable (Sec. 28). if a person purports to sign 
lor another without authority, the signature will be as inoperative 
at a forgery. (Ban^ of Bengal v. MacUod , 5 I A. 1.) But where an 
agent signs in excess of authority a holder in due course will be 
protected. 
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Fo«*eiy 

Forgery is a signature placed without authority and with a 
fra u dul en t intention. Such a signature is wholly inoperative on the 
bill as well as on any other instrument. As we have already seen* 
even a holder in due course of a bill of exchange cannot derive any 
tide under a forgery, In short “ forgery gives no title ” is a. rule well 
established. 


PRESENTMENT FOR ACCEPTANCE 

A bill of exchange payable after sight must be presented to the 
drawee thereof for acceptance, it he can, after reasonable search, be 
found, by a person entitled to demand acceptance within a reasonable 
time after it is drawn, and during business hours on a business day* 
In default of such presentment, no party thereto is liable thereon to 
the person making such default. 

If the drawee cannot, after reasonable search, be found, the bill 
is dishonoured. 

If the bill is directed to the drawee at a particular place, it inu&L 
be presented at that place. 11 no particular place is mentioned it 
must be presented at his usual place of business, if any, or at his 
residence. If at the due date lor presentment he cannot, after 
reasonable search, be found there, the bill is dishonoured. When 
authorized by agrermcnL or usage, a presentment through the post 
office by means of a registered letter is sufficient (See. 61). 

The necessity of presentment for acceptance lies in the fact that 
here the holder is in a stronger position. Before acceptance he was 
in a position to enforce payment from the drawer and the prior 
indorsers in case the drawee failed to pay, but he cannot enforce 
payment from the drawee who has not accepted because in law no 
person who has not signed the bill himself or through a duly 
empowered agent can be made liable on it The holder thus is under 
no legal obligation either to the drawee or drawer or indorser (unless 
he has specifically agreed to do so) to present the bill for acceptance, 
as he is to present it on due date for payment, except in the case 
cf a bill payable after sight, lb put it briefly, the presentment for 
payment, though not obligatory, is desirable, being in the interest of 
the holder. If the drawee has died the presentment may be made 
to his legal representative and where he is insolvent to his assignee 
(Sec. 75). 

PRESENTMENT FOR PAYMENT 

A promissory note, payable at a certain period after sight, most 
be presented to the maker thereof for sight (if he can, after reasonable 
search, be found) by a person entitled to demand payment, within 
a reasonable rime after it is made and during business horn on a 
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business day. In default of such presentment, no party thereto is 
liable thereon to the person making such default (Sec. 62). 

The holder of a bill must, it so required by the drawee of a bill 
of exchange presented to him for acceptance, allow the drawee forty- 
eight hours (exclusive of public holidays) to consider whether he will 
accept it (Sec. 63). This sccLion is based on the English Common 
Law rule. 

Promissory notes, bills of exchange, and cheques must be present- 
ed for payment to the maker, acceptor or drawee thereof respectively, 
by or on behalf of the holder as hereinafter provided. In Hefanlt of 
such presentment the other parties thereto arc not liable thereon to 
such holder (Sec. 64). Here of course the acceptor still remains liable 
unless otherwise provided in the instrument itself as we have already 
seen. The same rule applies to hundtes it they arc not presented for 
payment on due dales, i.e. the acceptor remains liable. (, Benares Bank t. 
Ltd. v. Hormusji Pestonji , (1930) 52 All. 696.) 

The presentment must he made during the usual hours of business, 
and if at a banker’s, during banking hours (Sec. 65). In English 
law, in the case oi a non-trader the presentment is required to be 
made at any time beiorc the hours oL resL in the evening but this 
does not apply to India. Where ihc presentment is made at an 
unreasonable hour but payment is reiused on some other ground, the 
bill is taken to be duly and properly presented. 

A promissory note or a bill of exchange made payable at a specified 
time must be presented for payment on maturity. If the presentment 
is not made on the due date, all parties except die maker, acceptor 
or drawee arc discharged (See. 66). It was held in fhandu Lai 
Mithulal v. Wilayati Begum, (1925) 47 All. 572, that no presentment 
for payment is valid unless it is made after the hill has reached 
maturity. 

If the holder of a bill of exchange allows the drawee more than 
twenty-four hours (cxclusne of public holidays), all previous parties 
including the drawer not consenting to such allowance arc discharged 
from liability to such holder. 

In case where a promissory note is payable at a certain period 
after sight the same should be presented to the maker thereof for 
sight by a person entided to demand payment within a reasonable 
time after it is made and in case of default no party thereto is liable 
to the person making such default (Sec. 62). 

If a promissory note is made payable by instalments it must be 
presented for payment on the third day after the date fixed for pay- 
ment of each instalment, failing which it will have the same effect 
as non-payment of a note at maturity (Sec. 67). 

If the instrument is made payable at a specified place it must be 
presented for payment at that place in order to make the maker or 
drawer liable thereon or where it is not made payable at any specified 
place, it must be presented for payment at the pla$e of business, 
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if any, dr at the residence of the maker, drawee o^ acceptoir 
case nay be, but if the acceptor or drawee or maker has no known 
place of ;; business , or fixed residence and no place is specified in the 
indorsement, the- presentment may be made to him wherever found 
(Sec. 71). 

To summarise as to presentment for payment : — . 

(1): When the bill is payable on demand the presentment must 
he made within a reasonable time. 

(а) If payable after the expiry of some time it must be presented 
on the due date. 

(3) It must be made at a reasonable hour and place. 

(4) If made at a proper time and place and no person is found 
no further presentment need be made. 

(5) If the acceptor is dead it should be presented to his legal 
personal representative. 

(б) If there are two or more acceptors who are not partners it 
should be presented to all. 

Bilk Retired and Rebate 

A bill i 5 said to be retired when it is paid before its due date. 
Here if the acceptor of a bill left with a banker for collection offers 
payment to the banker less interest for the balance of days, he should 
consult his customer before taking the payment. Frequently, “ rebate " 
is allowed on bills retired with the consent of the holder which it 
an allowance made to the acceptor for early payment There is one 
other meaning of the word “ rebate In case of bills discounted by 
a banker at the accounts closing period, the balance of discount, which 
k not earned during the year for bills not yet due, is carried over 
to the next r year and is railed in the accounts “Rebate on bilk 
discounted 

CHEQUES 

A cheque is defined as : “ A cheque is a Bill of Exchange drawn 
on a specific Ibnker and not expressed to be payable otherwise than 
on demand" Thus it will be noticed that if a bill payable on demand 
either to bearer, or order is drawn on a specified Banker, it is a 
cheque both under the definition of Negotiable Instruments Act, 
Section 6, and the English Bills of Exchange Act, Section 73* It is 
stated to be a mandate or command on the Banker from his customer, 
which mandate must be obeyed strictly according to its terms so long 
as there is sufficient money to the credit of the customer. Where the 
Banker by some negligence dishonours die cheque, which is regular 
in all other respects, in sinte of there being sufficient credit to hk 
customer's account, he is liable to be sued for damages by his customer 
on die ground that the customer’s credit is thereby impaired. The 
damages will be Substantial in case the customer k » businessman or 
merchant and the principle will be “ Sm aller the cheque fieater tfc 
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damage”. The other point which is important in connection with 
a cheque is that the person who hands the cheque must present it 
far payment within a reasonable time from the date of its issue, and 
il through non-presentment within such reasonable time the bank on 
which die cheque is drawn fails to pay, the holder cannot sue and 
recover the amount of the cheque from the drawer and his only 
remedy will be against the liquidator of the Bank as its unsecured 
creditor. 

It may be, however, noted that ihe bank’s authority to pay the 
cheque is terminated if (i) the customer countermands payment, or 

(2) it hears of the customers death, or (3) if a receiving order is 
made against the customer in the Bankruptcy Court of England, or 
an Adjudication Order of our Insolvency Court. 

Difference Between Cheques and Bills of Exchange 

The following may be summed as the main differences between 
a cheque and a Bill of Exchange 

(1) A cheque must always be payable on demand and drawn on 
a bank. 

(2) Cheques arc not entitled to any days of grace as Bills of 
Exchange are in case they arc payable at the expiry of a 
period stated in the bill. 

(3) Cheques are not required to be accepted, whereas bilb of 
exchange require acceptance. 

(4) It is not necessary that the holder should give notice of dis- 
honour of the cheque to the drawer as is compulsory in case 
of bills of exchange. 

Presentation of a Cheque 

A cheque must be presented to the hanker upon whom it is drawn 
within a reasonable time after delivery thereof by such person (Sec. 
73). If not so presented and the relations between the drawer and his 
banker have been altered to the prejudice of the drawer, the drawer 
would be discharged. The drawer would be discharged if the drawer 
suffers actual damage through the delay to an extent equal to or 
greater than the amount of the cheque. What is a reasonable time 
would be determined having regard to the nature of the instrument, 
the usuage of traders and bankers, and to the facts of the particular 
case [Sec. 84 (2)]. The holder of a cheque, however, as to which 
such drawer or person is discharged would have the right to stand as 
the creditor of die banker in lieu of the drawer to the extent of the 
amount to the cheque for which the drawer was discharged ; e.g. A 
draws a cheque for Rs. 1,000 in favour of B on a bank, A has suffi- 
cient funds at the bank to meet it when the cheque ought to be 
presented. The holder does not present it within a reasonable time 
and die bank fails. The drawer is discharged but the holder can 
prove against the bank for the amount of the cheque. If, on the 
other hand, A had not sufficient funds to meet the cheque he would 
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no be discharged but would have to pay the full amount of the 
cheque minus the damage suffered by him through the failure of the 
bank (Secs. 72 and 84). 

It will thus be seen that as far as the drawer is concerned the 
holder must present the cheque within a reasonable time of the 
drawer’s issuing it. If, therefore, the payee to whom the cheque is 
originally issued, or an indorsee to whom it is given in the regular 
course, keeps it for an unreasonable time and then gives it to some 
holder for value, such a holder, in case the cheque is dishonoured 
through the failure of the banker, can recover the amount from his 
immediately prior holder (in case, of course, he has presented it 
within a reasonable time of its receipt) but he cannot recover from 
the original drawer. What is a reasonable time depends, as we have 
seen, on the usage of bankers. A cheque is meant to be cashed 
immediately or within a reasonable time of its receipt and is not 
meant for circulation. In England, according to the custom of 
English bankers, ten days is taken to be the period within which 
a cheque ought to be cashed. Any other negotiable instrument which 
is also payable on demand, should be presented for payment within 
a reasonable time. 


Bearer Cheques 

Under the Negotiable Instruments (Amendment) Act of 1934 
if is provided that when a cheque is drawn as a bearer cheque it 
will always remain a bearer cheque notwithstanding any indorsement 
appearing thereon. It should he noted that this provision in the 
Section docs not apply to bills of exchange, other than cheques. The 
law with regard to hearer cheques has been thus brought into line 
with that prevailing in England. Sub-section 2 of Section 85 which is 
added by this Amending Act nf 1934 reads as follows : — 

“Where a cheque is originally expressed to be payable to 
bearer, the drawee is discharged by payment in due course to 
the bearer thereof, notwithstanding any indorsement whether in full 
or blank appearing thereon, and notwithstanding that any such 
endorsement purports to restrict or to exclude further negotiation.” 

Where the cheque, however, is payable to order, it requires to be 
indorsed by or on behalf of the payee before the payment in due 
course of such a cheque can discharge the drawee banker. 

CROSSED CHEQUES 

A crossed cheque is a cheque across the face of which two parallel 
lines are drawn with or without the words "and Co.” or any abbre- 
viation thereof or some other words the effect of which is that the 
banker on whom it is drawn shall not pay it otherwise than to a 
banker. A cheque may be crossed generally or specially. 

When a cheque is cruised generally it bears two parallel lines 
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without any words or with the words “and Co.” or its abbreviation 
(Sec. 123), 

A cheque is, on thr other hand, said to be crossed specially where 
it bean across its face an addition of the name of a banker, either 
with or without the words "not negotiable” (Sec. 124). 

When a cheque as originally issued is uncrossed, it is permissible 
to the holder to cross it generally or specially. He can add the words 
“not negotiable" to the crossing. Where a cheque is crossed spe- 
cially, the hanker to whom it is so crossed may again cross it specially 
to another banket or his agent for collection. In the case of these 
crossed cheques, it is 1 he duty of the paying banker to see that the 
cheqpc is paid only to a banker ; otherwise hi will not he deemed 
to have made the payment in due course. V ‘re a banker makes 
stich an irregular payment, i.c. pays a crossed ch j «c to a person other 
than a banker, or where it is crossed specially to a banker, pays it to 
some one other than the banker mentioned in the crossing, he will 
he responsible to the drawer for any loss the drawer may sustain. On 
the same principle, if the banker receives payment of a crossed chen ic- 
on behalf of a customer in good faith and without negligence in the 
regular course of business, hr shall not incur any liability to the true 
owner of the cheque in case the holder’s title to the cheque proves 
defective. If, however, the crossing is obliterated, or is of a nature 
which cannot be noticed and the banker pays the same in good faith, 
he will also be protected. If a cheque is crossed to two different 
blanches of a bank it would be considered as a crossing to a single 
bank, as the branches of a bank do not constitute two separate or 
distinct banks. It may also be noted that when a cheque is crossed 
generally, it may be altered to a special crossing but a special crossing 
cannot either be altered or he made a general crossing without the 
consent and the signature of the drawer (Secs. 55 and 123-31). 

“Not Negotiable” Crossing 

In the case of cheques crossed “generally” or 11 specially ”, and 
bearing in eitlici case the words “not negotiable ”, their position 
would be that such instruments shall not have, and shall not be cap- 
able of giving, a better title to the holder than that which the person 
from whom they were taken had (Sec. 130). The effect of a “not 
negotiable ” crossing is to deprive the instrument of thr special advant- 
age which a negotiable instrument as such enjoys. The special 
advantage is, as we have seen, that the holder in due course of a 
negotiable instrument who receives it in good faith complete and 
regular on the face of it and without any notice as to any defect 
in title of a previous holder receives it free from all defences that may 
be had against a previous holder or the drawer, as to a defect in title 
of the instrument. The “not negotiable” crossing of an instrument 
if often misunderstood ; people believe that the holder of it cannot 
transfer it to any party and that such an instrument is payable to the 
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bolder alone which is far from being the case. An instrument crossed 
“ not negotiable 71 may be indorsed any number of times as far as its 
transferability is concerned. Lord Halsbury, in Laws of England , says 
that “the effect of adding the words 'not negotiable* to a cheque is 
not to impede transfer, but to perpetuate in the hands of any transferee 
whatever defect or infirmity of title may affect the person who first 
transferred the cheque with those words on it." 

MARKING OF CHEQUES 

With regard to the marking of cheques the question may be 
discussed from dime standpoints, viz. (i) the marking at the instance 
of the customer, (2) the marking as between bankers, (3) the mark** 
ing at the instance of a holder. 

Lord Halsbuiy, in Laws of England , states : "Occasionally 
cheques are marked or certified by the bankers on whom they arc 
drawn. Doing so does not convert the banker into an acceptor or 
make him liable on the instrument, but it does constitute a represen- 
tation by him on which he may be held liable, that the cheque will 
be paid as drawn if presented within a reasonable time. The effect 
on the cheque is 10 gne it additional currency by showing on its face 
that it was drawn in good faith on funds sufficient to meet its pay- 
ment and by adding to the credit of the drawer the credit of the banker 
on whom it u drawn.* 1 

(1) The object with which marking is done is with a view to 
ascertain whether the customer has sufficient funds with the banker 
to be able tn get the cheque honoured. If the cheque is marked at the 
instance of the drawer or the customer, it is quite clear that the drawer 
will have no right of countermanding payment which, of course, 
simplifies the question. Sir John Paget, in The Law of Banking, 
says : — 

“The object and effect of a banker's marking cheques at the 
instance of the customer has been stated by the Privy Council to be 
to further the ready acceptance of the instrument by affording evid- 
ence on the face of it that it is drawn in good faith, and that there 
are funds sufficient and available to meet it, and as adding the credit 
of the drawee bank to that of the drawer.’* 

The principal danger in the case of the marking of a cheque by 
the banker arises from the fact that after a cheque is marked the 
drawer of it may countermand payment, which he has every right 
ro do in the second and third instances cited above, and the banker 
may be put in an awkward position as he has to indemnify the party 
for whom he marked should an innocent third party take the cheque 
relying on such a marking. If, however, the marking was done at 
the request of the customer the position is simplified because, as we 
saw above, the drawer cannot countermand without holding himself 
liable to indemnify the banker for any loss he suffers through his 
having marked the cheque, the payment of which is now stopped. 

11 
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(3) The masking between bankers has been legally recognized in 
England as a custom of bankers by which such a marking is con- 
structed as a promise or undertaking to pay. It is, however, doubtful 
as to whether a customer can countermand payment after a banker 
has marked a cheque for another banker. The authorities seem to 
be conflicting on this point though, of course, the right of the customer 
to countermand payment previous to such a marking is dearly acknow- 
ledged. In one case, In re Beaumont v. B. Ewban{s, (1902) 1 Ch. 
889, Justice Buckley called such a marking “constructive payment”. 
His Lordship said : “ He (Vice-Chancellor Stewart) must have so 
decided either because the cheque was constructively paid, the bankers 
having substantially said they would pay so that the payment con- 
structively related back to the date of payment ; or because the 
bankers had in effect said, 1 The account is in credit, and wc will hold 
enough of the balance to satisfy the cheque subject to the signature 
being shown to be genuine'” If the view expressed, viz. that such 
a marking constitutes a constructive payment, is correct, then, of 
course, the customer’s right to countermand, after such an operation 
is complete, is lost. It would thus be seen that the position of a 
banker marking for a banker is considered to be quite distinct from 
that of a banker marking for his customer, though, of course, how 
far the decision would be upheld in future is doubtful. With regard 
to constructive payment Sir John Paget says : “ In this as in some 
other similar cases, the banker’s conception of payment would not 
coincide with the legal. A court would infallibly decline to recognize 
as payment an operation expressly designed to give currency to a 
cheque, and performed before its issue.” 

These remarks of Sir John Paget are based upon the original 
imcntitHi and meaning of marking which is, as we have seen, to 
make sure that the cheque will Lie duly paid liecausc the drawer has 
rmplc funds and thereby it becomes more acceptable and readily 
transferable from hand to hand. 

(3) The third case, that of a holder presenting a cheque to the 
banker and getting it marked, is not quite uncommon in India though 
it is not much prevalent in England, hut the practice still prevails 
largely in America. Ttiere has been no decision on this question but 
it is thought by the best authorities that such a marking would 
constitute nothing more than an intimation that at the time of marking 
the banker had a sufficient balance to the credit of the drawer and that 
there is no appropriation by the banker. 

A Banker and Cheques of his Customers 

The drawee of a cheque having sufficient funds of the drawer 
in his hands, properly applicable to the payment of such cheque, must 
pay the cheque when duly required so to do, and in default of such 
payment, must compensate the drawee for any loss or damage caused 



NtgatiM* tmtnmcnu 

by such default (Sec. 31). The banker here b in law bound to honour 
die cheque of his customer if regular and if there is sufficient balance 
to the customer’s credit to enable him to pay out of it A cheque is 
not regular when it is not properly signed or indorsed, or when it is 
post-dated or when it is unstamped or where there is some material 
Alteration which does not bear the rustomcr's initials. The banker 
must also refuse payment when hr hears of his customer's death, 
insolvency or lunicy, or wlirv the customer countermands payment 
The mpons’bility of the banker here is to his customer and his 
customer only and, therefore, the holder in case of dishonour must 
move against the drawer as hr has no right against the banker, The 
customer, however, whose cheque has been wro n gf u lly dishonoured, 
has a right to me his banker for damages for loss of credit The 
damn ires will be substantial, if the customer happens to be a trader. 

The presentment of a negotiable instrument, either for accept- 
ance or payment, may be made to the duly authorized agent of the 
drawee or acceptor or maker ; in case rhe drawee, acceptor or maker 
is dead, the presentment may be made to his legal representative, or, 
K he has been declared ail insohent, to his assignee (Sec. 75). 

Presentment of a Bill excused 

In the following cases presentment is excused and the bill may 
be dealt with as dishonoured: — 

(i) if the maker, drawee or acceptor intentionally prevents the 
presentment of the instrument, or, if the bill is payable at 
his place of business, he closes such place on a business day 
during the usual business hours, or, if it is payable at some 
other specified place, neither he nor any person authorized 
to pay it attends at such place during business hours, or 
where he cannot after due search be found ; 

(#7) as against any party sought to be charged therewith, if he 
has engaged to pay notwithstanding non-presentment; 

(hi) as against any party if, after maturity, with the know- 
ledge that the instrument has not been presented he makes 
a part payment on account of the amount due on the in- 
strument, or 

promises to pay the amount due thereon in whole or in 
part, or 

otherwise waives his right to take advantage of any default 
in presentment for payment ; 

(ip) as against the drawer, if the drawer could not suffer damage 
from the want of such presentment (Sec. 76). 

Presentment of a Bill at Bank 

If a bill is made payable at a specified bank where' it has been duly 
presented for payment and dishonoured, if the banker so negligently 
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or improperly keeps, deals with or delivers back, such bill as to' 
cause loss to the holder, he must compensate the holder for such 
ins (See. 77). 

Fictitious Payee 

If the person named in a cheque or a bill happens to be a ficti- 
tious or non-existing person, the bill is treated as a bill payable to 
the bearer according to Section 7 (3) of the English Bills of Exchange 
Act. Thus if a cheque is drawn as it used to be common in England 
at one time as payable to “ wages or order ”, “ petty cash or order ”, 
it was treated as payable to bearer, because here it is apparent that 
the payee is a fictitious or non-existing person. English bankers, how- 
ever, discourage such cheques being drawn by their customers. In 
England it has been held that not only where a fictitious name is 
inserted, the bill is deemed to be payable to bearer, but that even the 
fraudulent insertion of the name of a real person may constitute a 
fictitious payee. (Vagliarno v. Ban\ of England , (1891) A.C. 107.) 
The Indian Negotiable Instruments Act docs not deal with this point 
and the question as far as India is concerned is not free from doubt. 

Maturity 

In the case of a promissory note or a hill of exchange, when made 
payable u at sight” or “on presentation** it is equivalent to payable 
on demand. Where an instrument is made payable ,l after sight” it 
means, in the case of a promissory note, after presentment for sight, 
whereas in the case of a bill of exchange it would mean either after il 
is accepted, or if not accepted after it has been noted or protested lor 
non-acceptance (Sec. 21). Thus in calculating the maturity of a promis- 
sory note or bill which is not payable on demand, at sight or on 
presentation, three days, known as days of grace, must be added to 
the date on which the note or bill is made payable (Sec. 22). This 
rule applies whether the amount of the bill is payable in full or in 
instalments. In the latter case, the three days of grace should be 
added 111 calculating the due date of each instalment. Our Act 
makes the addition of these days of grace compulsory, though origi- 
nally the addition of Lhcsr days in England and other European 
countries was purely voluntary. The custom is made compulsory now 
both in England and India by legislation, though in the principal 
European countries as well as in America it has been abolished. Thus 
the question whether these days are to be added or not will be decided 
by the law of the country where the instrument is payable. Again, 
the corresponding section of the English Act (Sec. 14) permits the 
drawer or maker to make the bill or no:c payable at a date to which 
the days of grace are not to be added by clearly expressing such an 
intention in the body of the instrument, but our Indian Act does not 
give such a power. 
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How to Calculate Maturity 

While calculating the date on which a bill or promissory note 
which is made payable so manv months after date or sight, falls due, 
the period stated shall be held to terminate on the day of the month 
which corresponds with the day on which the instrument is dated 
01 sighted or accepted or noted or protested for non-acceptance. If 
the month in which the period should terminate has no correspond- 
ing day, the period shall be held to terminate on the last day of such 
month (Set. 2;). Where months are stated, calendar month; am 
to be redtoned. Thus if an instrument dated 29th January 1878 is 
payable one month after date, it falls due on the 3rd day after 28th 
February 1878 and an instrument dated 30th August 1878, made 
payable Lhroc months after date, is due on 3rd December 1878, 

In the case of an after-sight bill accepted for honour in India, 
the period is to lie calculated from the day on which it was so accepted, 
and not, as in England, from the date of noting for non-acceptance. 
If the date on which the instrument falls due is a public holiday, the 
instrumrnt shall he deemed to be due on the next preceding business 
day (Sec. 25). Here our Indian Act makes no distinction between 
hank holidays and other holidays as is done by the English Act where 
it is laid down that when the last day of grace is a Sunday, Christmas 
Day, (font! Friday or a day apjioinled by Royal Proclamation as a 
public fast or ihanksgmng day the hill is payable on the preceding 
business day, but when the last day of grace is a hank holiday, or a 
Sunday and the second day of grace a hank holiday, the hill is due 
payable on the succeeding business day. 

Inchoate Instruments 

When a person signs and delivers to another a stamped paper in 
accordance with the law relating to negotiable instruments in blank, 
or partially written, he is thereby taken to give prima facie authority 
to the holder to make or complete upon it a negotiable instrument 
for any amount specified therein, and not exceeding the amount 
covered by the stamp, and thus, the person so signing shall he liable 
upon the instrument in the capacity in which he has signed to a 
holder in due course (Sec. 20), This section is hosed on the rule of 
estoppel Herr the person by signing the document and delivering 
to others in blank or incomplete form, lays himself open to this 
risk through his own act. The necessary condition present here is 
that the document ought to be stamped according to rules applying 
to negotiable instruments and should have been given to a holder 
apparently with a view to be converted into a negotiable instrument. 
Not only the original holder, but even a subsequent holder may fill it 
up, but a mere agent for safe custody cannot. Besides, the document 
must be filled in before it can be enforced. 
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Ambiguous Instruments 

When an instrument is so made out that it can be construed either 
it a promissory note or a bill of exchange, the holder may, at his 
(faction, treat it as either, and the instrument shall be thenceforth 
treated accordingly (Sec. 17). This occurs when drawer and drawee 
are the same person or where the drawer is a fictitious person or does 
Am have the capacity to accept the bill or to contract. Once the 
holder Us election, however, he is bound by it 

Usances 

In some European countries bills arc drawn at usances, i.e. pay- 
able after a period fixed by custom for payment of a draft drawn in 
one country on another and made payable there. The usances have 
to be proved in each particular case by the person who pleads usance. 

Bill by a Joint Stock Company 

The capacity of a joint stock company to draw, accept or indorse 
a bill of exchange, or make and indorse a promissory note, depends 
on its constitution or the nature of the business on the same principle 
as its power to contract as well as to borrow and lend money is 
determined. This point is more fully dealt with in the chapter on 
Company Law. 


Acceptor, Maker and Indoner 

In the absence of a contract to the contrary, the maker of a pro- 
missory note, and acceptor before maturity of a bill of exchange, are 
bound to pay the amount thereof at maturity according to the apparent 
tenor of the note or acceptance respectively, and the acceptor of a bill 
of exchange at or after maturity is bound to pay the amount thereof 
to the holder on demand (Sec. 32). If they fail to do so they will be 
liable to compensate the holder for Loss or damage sustained, as we 
shall see hereafter. This liability is absolute and unconditional. They 
am liable even though the instrument was not presented to them for 
payment on the due date. The only case contemplated by the words 
* contract to the contrary ” is that of an accommodation acceptor of a 
feill or maker of a note who is not bound to pay it if presented by a 
fifty to the accommodation, though he would of course be liable to a 
tot m fide holder in due course. Again, only a drawee or one or all 
W some of the several drawees, or “cases in need” as mentioned in 
tip, instrument, or an acceptor for honour, can accept and be bound 
Mi l til (Sec. 33). If the bill is accepted by a stranger he cannot be 
tendered liable as such. 

With regard to die liability of the indorser, Section 35 lays down 
ttrit * In die absence of a contract to the contrary, whoever indorses 
and delivers a negotiable instrument before maturity without, in such 
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indorsement, expressly excluding or making conditional feu own 
liability, is bound thereby to e\ery subsequent holder, in caie of 
dishonour by the drawee, acceptor, or maker, to compensate such 
holder tor any loss or damage caused to him by such dishonour, 
provided due notice oi dishonour has been given to or received by 
such indorser” Hus liability after dishonour is as upon an instrth 
ment payable or demand The indorser not only transfers the docU* 
ment and his right, title and interest in it to the indorsee, and in case 
ot the bona fide holder even a better and complete tide though his 
own title may be defective, but he also undertakes that in case the 
l ill or note u not paid when duly presented for payment according 
u its tenor, he (the indorser) will himself pay The condition prece- 
dent here is that it should be presented for payment on the due date 
and in case of dishonour due notice should be given to him. Thus 
every piior party to a negotiable instrument is liable thereon to a 
holder in due count until the instrument is duly satisfied (Sec. 36). 
The maker, drawer and aueplor are principal debtors to a holder in 
clue course, whereas the other parties are liable as sureties ior either 
maker, drawer or acceptor (See 47). 

The holder, however, must sec that he does not impair any of 
the prior indorsers’ rights because if he docs so the said indorser will 
be dischaiged tram his liability, eg. A is a holder of a bill ot 
exchange made, payable to the order of B which contains the following 
indorsements in blank . — 

First indorsement “ B 

Second indorsement "Peter Williams,” 

Thud indorsement “Wright Ac Co.” 

Fourth indorsement “John Rozario.” 

This bill A puts in suit against John Rozario, and strikes out, 
without John Rozano's consent, the indorsements by Peter Williams 
and Wright 6c Co A is not entitled to recover anything from John 
Rozano (Sec 40) This is because every indorser undertakes to 
indemnify his subsequent indorser or holder under him provided his 
rights ere left unimpaired so that he can step into the dines of die 
party he indemnifies as far as his right of recovery from prior parties 
'» concerned. 

Ag ain , if a drawee accepts a bill on which there is a fo rg ed in* 
domement of which he knows or has reason to believe that it is foigc4 
he cannot refuse to pay on that ground. It would, of course, be 
otherwise if the acceptor did not know that the indorsement was 
forged (Sec. 41)* 

Lost Bill 

Where a bill of exchange it lost before it is o wfdfl^ the Mfe 
may apply to the drawer to give him another bill of the same hum 
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giving security to the drawer, if required, to indemnify him against 
ill person* in ffpr the lost bill should again be found, and in case the 
drawer refuses he may be compelled to do so [Sec. 45 (a) 1 - This 
rule only applies to bills and not to promissory notes and the right to 
claim a new bill is only against the drawer, but the section is silent 
as to whether the acceptor and indorser can be compelled to accept 
it and indorse, respectively, 

DISCHARGE 

Hie maker, acceptor, or indorser of a negotiable instrument is 
discharged from liability thereon under any of the following circum- 
stances : — 

(1) By payment, 

(2) By cancellation, 

(3) By release. 


(1) PAYMENT 


When payment is made at maturity, if it is of the exact amount 
due on the ball, note, or cheque, and is made to the holder of the 
instrument, it will discharge every party to the bill from his liability 
to pay the amount. Payment by a stranger, if made on behalf of the 
party liable, will also be a discharge as if authorized by the party. 
An instrument made payable to bearer may be paid in due course as 
per its apparent tenor. If, however, it is payable to p specified person 
or to order it should be paid to the legitimate holder. Where a bill 
or cheque has been materially altered either in the body or in the 
crossing, or where a crossing is obliterated even then, in case the 
alteration or obliteration is not apparent and the instrument is paid 
bona fide such a payment shall discharge the party liable thereto. If a 
payment is made to a wrong person it may he recovered from that 
wrong person by the person who made such a payment. In this 
connection, the following rule laid down in Section Si of the Act is 
important : — 


to pay, 




Any person liable to pay, and called upon by the holder thereof 
r , the amount due t on a promissory note, bill of 
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la before pagmentWtitled to have it shown, and is on payment 
to have it delivered up to him, or if the instrument is lost 
or cannot be produced, to be indemnified against any further 
against him. 


The amount due on the bill must include the interest^ if any, at 
the specified rate expressly agreed upon, which is to be calculated on 
the amount of principal money from the date of the instrument «nti| 
lender or realization of such amount, or until such date after the 
institution of a suit to recover the amount as the court directs (Sec. 79). 
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Interest on Amount 

If, however, no nie of interest b specified in the instrument, 
interest on the amount dor thereon is to be calculated at the late of 6 
per cent per annum, from the date at which the same ought to have 
been paid by the party charged, until tender or realization of the 
amount due thereon, or until such date after the institution of a suit 
to recover such amount as the court directs. An indoner, however, 
who has to pay a dishonoured instrument is liable to pay interest only 
from the time he receives notice of the dishonour (Sec. 80). 

The person paying the amount due on a negotiable instrument 
b entitled to have it delivered Lo him. H the instrument is lost or 
cannot be produced, he is entitled to be indemnified by the payee 
against any further claim on the said instrument against him. Of 
course, the payment ought to be made in the current legal tender of 
the realm and a tender by cheque is not a legal tender and will be 
accepted at the creditor’s option. When the creditor accepts a cheque 
in payment, he is presumed to haw taken it as a conditional payment. 

The bill must be paid to the holder or his duly authorized agent 
and Cor this purpose it has been held that the fact that a person 
possesses the document as apparently payable to him is presumed to 
be the holder in the absence nl other evidence. In the case, however, of 
a person who holds the instrument under a forged indorsement, the 
acceptor should not pay otherwise hr may have to pay once over again 
to the rightful owner. This rule does not apply to cheques, as under 
Section 85. 41 Where a cheque payable to order purports to be in- 
dorsed by or on behalf of the payee, the drawee i*s discharged by 
payment in due course. 1 ' If an instrument is paid before maturity it 
can be re-issued and thus it is not discharged in such a case. The 
payment again should be made in legal tender money, and in this 
regard the ordinary rules applicable to agreements, which we have 
already dealt with, will apply. If the holder, however, agrees, the 
bill may be discharged by delivery of goods or cancellation of a debt 
or issue of a fresh bill, note or cheque. The payment should he made 
by or on behalf of the acceptor or maker because it the payment is 
made by an indorser or drawer or a stranger, the bill is not discharged 
for obvious reasons unless it is an accommodation bill. 

With regard to interest, the rate agreed, as wc have seen, is 
payable. Here, of course, if the agreed rate is in the opinion of the 
court usurious or excessive, the court has, as we have already seen 
in a previous chapter, the power under the Usurious Loans Act to 
interfere and order a fair rate only to be paid. This interest will be 
payable from the date of die instrument up to the date of its discharge. 
The person liable to pay has a right to call upon the production of the 
instrument, and on payment to get it delivered up to him: in case 
the instrument is lost or cannot be produced, to be indemnified 
against any further claim thereon against him (Sec. Sx). 
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(a) CANCELLATION 

If the holder of a negotiable instrument cancels the acceptor's or 
die indorser's name with the intention to discharge him and all 
parties claiming under such holder, such an acceptor or indoner is 
considered discharged with regard to his liability as far as all parties 
claiming under such holder are concerned (Sec. 82). Also where the , 
holder destroys or impairs the indorser’s remedy against a prior party, 
without that indorser’s consent, as we have already seen, that indorser 
is discharged from liability to the holder to the same extent as if the 
instrument had been paid at maturity (Sec. 40). 

It is also open to the holder to dispense with or to meet wholly 
or in part the performance of the promise made to him either by 
telling up or cancelling the instrument if done so with that intention. 

Of course the cancellation must have been made deliberately and 
not under any mistake. The best method of cancelling a negotiable 
instrument is to cancel the signatures by drawing a line through them 
or by writing the word “ ca nce ll e d ” across the instrument Cancella- 
tion of any one signature nut of the lot will discharge the party whose 
signature is cancelled, as well as parties subsequent to it. Thus can- 
cellation of the signature of the drawer will discharge all indorsers. 

(3) RELEASE 

On the same principle; as in the case of cancellation, the holder 
of an instrument may release or discharge its maker, acceptor or 
indorser. Also where the holder accepts satisfaction in any form 
other than a payment in cash, such a substitution of a new contract, 
or an alteration of the old one, will be an ample discharge or release 
as far as the old instrument is concerned. 

We have also seen that if the holder of the instrument allows it 
Id remain with the drawee for more than 24 hours without die con- 
sent of the previous parties they are released by such conduct of the 
holder. 


ALTERATION 

It may also be noticed that any material alteration of a negotiable 
instrument renders it void as against any one who is a party thereto 
at the time of making such alteration and does not consent thereto, 
tmkss it was made in order to carry out the common intention of the 
original parties. Such an alteration, if made by the indorsee, dis-, 
charges his indorser from all liability to him in respect of the consi- 
deration thereof (Sec. 87). 

It may, however, be added that the alteration in order to come 
utider the rule must be a material alteration and the mere fact that 
*tbe alteration was made with dishonest intention will not render the 
instrument void. 
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Material Alterations 

An alteration is material when (i) it is of the date, made with a 
view to reduce or increase the period of its currency, (a) it si of thp 
wan payable, (3) the period for which it is drawn is altered, e£. 
where a bill to run for three months is made to run for the, (4) a 
new party is added, (5) rate of interest is altered, or (6) the place of 
payment is altered. 

Alteration by a stranger will have the same effect a if it went 
made by the party himself, as it is the duty of the holder of a nego- 
tiable instrument to preserve and safeguard it against such frauds. 

Immaterial Alterations 

Alterations such as (1) conversion from order into bearer Or 
Lcarer into order by the rightful party, (a) addition of the words 41 on 
demand” in instruments where no lime of payment is mentioned, 
(3) subsequent addition of the signature of a witness to a signature 
by a party, and (4) alteration to correct a mistake, are nol material 
alterations and will not vitiate ihe instrument. 

Permissible Alterations 

Alter? 1 10ns such as (1) crossing of cheques, (2) conversion of 
blank into special indorsements, (3) Riling in of blanks in the cafe of 
inchoate instruments, (4) qualified acceptance, are permitted by the 
Negotiable Instruments Act. 

Accidental or Unapparent Alteration 

Again, if an alteration has been only made by accident that will 
not be a ground for avoiding the instrument. The parties seeking to 
enforce would have to show the circumstances under which the acci- 
dental alteration came to be made. We have, of course, seen that an 
alteration such as making a bearer cheque into an order cheque, or 
converting an order cheque into a bearer cheque, by the proper party, 
is permissible. Besides, as we have already noted above, where a 
pr om i ssor y note, bill of exchange or cheque has been materially 
altered, but such an alteration does not appear on the face of it, or 
where a cheque is presented for payment which does not at the time 
of presentation appear to be crossed, or to have had a crossing which 
has been obliterated and if such a document has been paid by a 
person or by a banker liable on it according to the apparent tenor 
thereof at the time of payment and otherwise in due course, wick a 
person or hanker shall be discharged from all liability on that instru- 
ment and such a payment shall not be questioned by reason bf the 
instr ument having been altered or the cheque crossed (Sec. 8$). 

In English law such protection is given only to a banker who 
'pays «n altered crossed cheque, whereas in Indk it Is extended fee 
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who pay bills and notes also. Of course, the alteration should 
be such as is not apparent on the instrument; it should have been 
made in due course and it must have been made by the person liable 
Upon it. 

An acceptor or indorser is bound by his acceptance or indorse- 
5 lent notwithstanding any previous alteration of the instrument. 

Again, if a bill of exchange after going through its regular course 
of negotiation happens to come back at or after maturity into the 
hands of the acceptor in his own right, all rights of action are extin- 
guished thereon (Sec. 90). 

DISHONOUR 

(A bill, is said to be dishonoured when the 

drawee refuses to accept it when duly presented, or when it has been 
accepted and the acceptor fails to meet it on doe date. A bill must 
be presented for payment to the acceptor on the due date, at his busi- 
ness place, and at a reasonable hour. If he has no place of business, 
it may be presented at his residence} The presentment must be made 
to the acceptor or his agent duly appointed. If a bill is dishonoured 
by non-acceptance the party can move for his remedy without waiting 
for the time of maturity in order to present it for payment. (Ram 
Raun jambhc^ai v. Pralhaddas Sub](arn, 20 Bom. 133.) 

fWherc the drawee is incompetent to contract, or the acceptance 
is qualified, the bill may be treated as dishonoured (Sec. 19) 

Notice ot Dishonour 

4 As soon as a bill is dishonoured, the holder must give notice of 
dishonour to the drawer and all previous indorsers (Sec. 93). The 
notice, though not required to be in writing at law, must be a written 
notice for safety? The notice must be given within a reasonable timej 
i«. if both the giver and the receiver of the notice reside in the same 
place, it should be given so as to reach at least on the day after dis- 
honour. If they live in different places, the notice must be posted not 
later than the day after dishonour. It the notice is duly directed and 
sent by post and miscarries, such miscarriage does not render the notice 
invalid (Section. 94). 

Anyhow, the holder must give notice of dishonour within a rea- 
sonable time. Of course, if for some reason the notice could not be 
given or did not reach any of the parties, through no fault of the giver 
at the notice, he would be excused. (Otherwise failure to give notice 
within a reasonable time would idem all indonexs previous to the 
party faffing to give notice, as well as the drawer. 

The notice has to be given with a view to warn die parties of thdr 
BaUBdes and not with a view to demand payment} The notice 1ms 
to be given even though the party p aware of the dishonour. Thu 
notice has to be given in the case of dishonour of a hundi also andff 
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any local uiage to the contrary in connection with these hunib exist*, 
such usage has to be proved. The notice has to be given at the place 
of business of the party concerned and in case the party has no such 
place, at the residence of such a party (Sec. 94). 

The notice should be given either by the holder, his agent or any 
party liable on it. A notice by a stranger will be inoperative. $f the 
notice of dishonour is not given to the drawer or an indorser they will 
be discharged from liability except in cases where the law dispenses 
with such a notice} as we shall see hereafter. The holder should give 
notice to all the parties he can so ad to be on the safe side. He should, 
as we have seen, at least give notice to the party immediately prior to 
him or his agent within a reasonable dine in order to bind him, and 4 
that party should give it to the party prior to him, and so on. If the 
holder and the party to whom this notice is to be given carry on business 
or live in different places, such notice is given within a reasonable time 
if it is despatched by the next post, or on the day next after the day 
of dishonour. If they live or carry on business in the same place, the 
notice should be despatched in time to reach its destination on the day 
next after the day of dishonour (See. 106). The party receiving the 
notice has the same time within which to notify prior parties 
(Sec. 107). The notice may also be sent by a special messenger. The 
nodcc of course should be properly addressed. The notice should state 
the fact pf the bill having been dishonoured and in what way the party 
to whom it is given will be liable thereon. If the notice is deposited 
with an agent for presentment, the agent is entitled to the same time 
lo give notice to his principal as if he were the holder giving notice of , 
dishonour, and the principal is entitled to a further like period to give 
notice (Sec. 96). 

In case whirr the instrument is payable at a foreign place, the law 
of the place of payment will determine what constitutes dishonour and 
what notice of dishonour is sufficient. 

When the party to whom the notice of dishonour is despatched is 
dead, but the party despatching the notice is ignorant of his deatib the 
notice is sufficient (Sec. 97). 

The party who receives a notice of dishonour is allowed, at the 
same time after the receipt of such a notice, to warn by notice his prior 
holders. 


Notice when Unnecessary 

(Under the following circumstances notice of dishonour is unncces* 
sary 

(a) when it is dispensed with by the party entitled thereto ; 

(A) in order to charge the drawer when he has countermanded 
payment ; 

(e) when the party charged could not suffer damage for want of 

notice; 
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(d) when the party entitled to notice cannot after due search be 
found ; or the party bound to give notice is for any other 
reason, unable without any fault of his own to give it ; 

(c) to charge the drawers when the acceptor is also a drawer ; 

(f) in the case of a promissory note which is not negotiable ; 

(g) when the party entitled to notice, knowing the facts, promises 

» unconditionally to pay the amount due on the instrument 

^ (Sec. 0 ). - “ 

fThe above section lays dowijtne circumstances under which notice 
of dishonour is excused. The party who has not given notice and 
wants to be excused for it should prove that his case falls under any of 
the above named exceptions j\Thc not : ce may be waived before or after 
die date on which the notice ought to have been given. The omission 
of notice may also be excused when it is due to death, illness accident 
10 the holder or any other unavoidable circumstance. Ignorance as to 
the address of the party to whom the notice is to be given is alio an 
excuse, provided due diligence is shown in trying to trace his where- 
abouts. 

NOTING 

Besides giving the notice, as above referred to, the holder must 
get the bill “ noted This is done through a notary who presents the 
bill, notes down in his register the facts of its dishonour and the 
reason, if any, given by the acceptor for so doing. Such noting must 
be made within a reasonable time after dishonour and must specify 
the date of dishonour, the reason, if any, assigned for such dishonour, 
or, if the instrument has not been expressly dishonoured, the reason 
why the holder treats it as dishonoured, and the notary’s charges 
(Sec. 99). 

The rules with regard to noting and Notaries Public are to be 
found in G.O. No. 1433, dated 30th September 1886, and may be ram- 
med up ai follows-:— 

The Notaries Public shall keep books and registers in which they 
shall record declarations of payment for honour (Sec. 113), and shall 
alio register noting and protests made by them. The copies of all the 
letters which they may write presenting bills for acceptance, or pay- 
ment, or better security, as well as those of all bills noted or protested 
or paid for honour, together with all indorsements thereon (including 
those made by themselves to the effect that the bill has been noted or 
protested for non-acceptance or non-payment or want of better security), 
shall also be recorded in these registers. Each entry shall have to be 
signed by' these Notaries, or in case the demand for acceptance or pay- 
ment or better security has been made by a clerk, they shall cause the 
deck' also 10 affix his signature. The pages of these registers should 
be consecutively numbered. These registers shall be open for inspection 
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of die District Judge or such other officer as the Local GeunuM 
shall, from time to time, appoint. 

FORM OF NOTING 

(To be made upon the instrument or upon a paper attached 
thereto, or partly upon each.) 

Reference to page in Notarial Register 

Date of presentment and dishonour. 

Reason, u any, assigned foi dishonour (or, if the instrument has not 
been expressly dishonoured, reason why holder treats it as dishonoured) 

Date of note. 

Notary’s charges 

(Sd.) A. B. 

Notary Public. 

PROTEST 

rrotest tor nener security 

When the acceptor of a bill of exchange has become insolvent, or 
his credit has been publicly impeached, before the maturity of the bifl^ 
the holder may within a reasonable time, cause a notary public to 
demand better security of the acceptor, and on its being refused, may, 
within a reasonable time, cause such facts to be noted, and certified as 
aforesaid. Such a certificate is called a protest for better security (Sec. 
’oo) 


Protest of Foreign Bills 

When the bill is a foreign bill, it requires both to be “ noted w and 
protested ”. 

The protest must contain— 

(a) either the instrument itself, or a literal transcript of the instru- 
ment and of everything written or printed thereon ; 

(b) the nai it of the |)erson for whom and against whom the in- 
strument has been protested ; 

(<r) a statement that payment or acceptance, or belter security, as 
the case may be, has been demanded ot such person by the 
notary public : the terms of his answer, if any. or a statement 
that he gave no answer, or Out he could not be found ; 

(d) when the note or bill has been dishonoured, the place and 
tune of dishonour, and, when better security has been refused, 
the place and ume of refusal ; 

(e) the subscription of the notary public making the protest ; 

\i) in the event of an acceptance for honour or of a payment for 
honour, the name of rite person by whom, or the person tor 
whom, and the manner in which, such acceptance or payment 
was offered and effected. 

A Notary Public may make the demand mentioned in chute (a) 
of this section either in person or by his clerk or, where authorized by 
agreement or usage, by registered letter (Sec. ioi). 
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In die case of inland bilb noting alone ii sufficient. 

It may lie added here that foreign bills of exchange must be pro- 
tested for dish ono ur only when die law of die place where they ait 
drawn requires such a protest (Sec. 104). 

Acceptance for Honour 
The “ acceptor for honour * is defined as : — 

When a bill of exchange has been noted or protested for non- 
acceptance or for better security and any person accepts it supra 
protest for honour of the drawer or of any one of the indorsers, 
such person is called 1 an acceptor for honour’ (Sec. 7 ). 

Section io8 } Negotiable Instruments Act, further amplifies this by 
stating that “ Where a bill of exchange has been noted or protested for 
non-acceptance or ior better security, any person, not bring a party 
already liable thereon, may, with the consent of the holder, by writing 
on the bill, accept same for the honour of any party thereto ” [Sec. 65 
(1), Eng. R. E. Act]. As to how this acceptance for honour must be 
made, Section iq 9, N. I. Act, lays down that the party must, "by writ- 
ing on the bill under his hand, declare that he accepts under protest 
the protested bill for the honour of the drawer or of a particular 
indorser whom he names, or generally for honour.” When the acceptor 
does not express for whose honour it is made, it shall be deemed to be 
made for the honour of the drawer [Sec. no, N. I. Act ; Sec. 65 (4) Eng. 
P E. Act]. 

The “payee ” is defined as : — 

The person named in the instrument to whom or to whose order 
the money is by the instrument directed to be paid, is called the 
’payee’ (Sec. 7 ). 


A “Case in Need” 

In the case of foreign bills, a “ case in need ’* is generally stated on 
the bill. This u case in need ” is the agent of the drawer in the foreign 
country, where the bill is made payable. When, therefore, the bill is 
dishonoured cither by non-acceptance, qualified acceptance, or by non- 
payment, the holder refers it to the “case in need”. The “case in 
need 11 cither gets the proper acceptance, or facing that, gets the bill 
protested for non acceptance and accepts it himself for the “ honour of 
the drawer”. This is konwn as an “acceptance for honour suptu 
protest The holder then holds it till the due date when he presents it 
again to the drawee for payment, which must be done because in case of 
an acceptance for honour this is an implied condition precedent without 
fulfilment of which the acceptor for honour is not bound to pay the 
bill. Another condition is that the bill must be noted and protested 
by tfip holder before he comes to the acceptor for honour. Here 
also the person paying for honour must declare before the Notary Public 
the name of the party for whose honour he pays and die said alteration 
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mast be recorded by the Notary, If payment of the bill be also 
refused, he should first get it protested for non-payment and then 
present it to the “acceptor for honour 1 ’ who pays for the honour 
cf the drawer. 

The object served by this acceptance and jxayment for honour by the 
11 case in need ” is to save expense by way of interest and loss on qc- 
change which would necessarily follow, as these foreign bills are gene- 
rally drawn and discounted id the country of their origin. In the absence 
of such an arrangement, on the drawee’s refusal to accept or pay the 
bill, the banker’s foreign agent or branch office would refer the bill 
back to the office through which it was sent to him for collection. 
This would mean waste of timr during the whole of which the banker’s 
interest keeps running, not to speak of the great inconvenience to the 
drawer and loss on exchange, whereas it* may be ihjt the refusal to 
honour was based on grounds which could easily have been settled by 
an agent on the spot. 

In the case of acceptance for honour, the said acceptor binds him- 
self to all parties subsequent to ihc party for whose honour he accepts 
to pay the amount of the bill, if the drawee docs not, and such party 
and all prior parties arc liable m their respective capacities to compen- 
sate the acceptor for honour for all loss or damage sustained by him in 
consequence of such acceptance (Sec. in). He, virtually speaking, 
steps into the shoes of the party for whose honour he accepts as regards 
rights and liabilities. 

It may l)c noted, howc\ir, dial protest is only necessary in the case 
of foreign bills, specially when Lh<v appear to be such, but if there is 
nothing on the face of the lrlk to indicate their foreign origin, they 
need not be protested. The protest is not necessary in the case of a 
foreign promissory note. 

COMPENSATION 

The? amount payable in case of dishonour of a bill or cheque by 
any party liable to the holder, includes the amount due upon the instru- 
ment with interest, plus the expenses properly incurred in noting and 
protesting it. When the person charged resides at a place different 
from that at which the instrument is payable, the holder is entitled to 
icceive such sum at the current rate of exchange between the two places. 
If an indorser of a bill has paid the amount 1 due on it, he is entitled to 
the amo unt so paid plus expenses with interest at the rate of 6 per 
cent per annu m from the date of his paying to the date of his receiving 
back the amount; and where the indorser and the person charged 
reside ht different places the indorser would be entitled to receive such 
a sum at the current rate of exchange between the two places. It is 
9bo open to the party entitled to compensation on dishonour of such a 
ha note or cheque to draw a bill on the party liable to compensate 
him making it payable at sight or on demand for the amount doc to 
Um together with «U expenses properly incurred by him. Such * Ml 

a 
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must be accompanied by the instrument dishonoured and the protest 
thereof, if any. Tf such a bill is dishonoured, the party dishonouring 
the same is liable to make compensation thereof in the same manner 
as in the rase of the original bill (Sec. 117). 

PRESUMPTIONS 

The following pmumptions shall be made in the case of negoti- 
able instruments until the contrary is Iproved : — 

(1) that every negotiable instrument was drawn, accepted and 
indorsed, made or transferred for consideration ; 

(2) that the date it bears is the date on which it was made or 
drawn ; 

(3) that it was accepted within a reasonable time after its date 
and before its maturity ; 

(4) that every transfer was made before maturity ; 

(5) that the indorsements appearing upon it were made in the 
same order in which they appear ; 

(6) in the case of a lost instrument that it was duly stamped ; 

(7) that the holder of it was a holder in due course (Sec. 118). 

In the case of negotiable instruments, contrary to the ordinary law 

of agreements, consideration is presumed and the party who denies it 
must prove his Last. This applies to drawing, accepting as well as 
indorsing. The next presumption is the correct date. Also that both 
its acceptance and transfer were made before maturity. That the in- 
dorsements were placed in the order in which they appear on the bill 
and that in the case of lost instruments the presumption is that it was 
properly stamped. All these presumptions can be rebutted by evidence 
but the party challenging them must prove his case. 

ESTOPPEL 

A maker of j promissory note or the drawer of a bill of exchange 
or cheque or an acceptor for honour is estopped from denying the 
validity of the instrument made or drawn to the holder in due course. 
A maker of a note, or an acceptor of a bill payable to the order of a 
specified person, is similarly estopped from denying the payee's capacity 
at the date of the note or bill, to indorse the same. An indorser of a 
negotiable instrument is not permitted to deny either the signature or 
the capacity to contract of any prior party 10 a holder in due course 
(Secs. 120-22). 


BILLS IN SETS 

Bills of exchange may be drawn in parts. This is general!? done 
when they are to be tent from one place to another in order 10 avoid 
the inconvenience arising from the instrument being lost in die course 
of transmission. Each part in such a case is numbered and contains a 
provision (hat it shall continue payable only so long as the others remain 
unpaid. All the parts together make a set ; but dm whole m const}- 
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HIM only one bill, sad is extinguished wf ten one of 4m puts it paid 
or diidiaiged, To this rule the exception is that who* a person 
accepts or indorses parts of the bill in favour of different persons, he 
and the subsequent indorsers of each part arc liable on such part as if 
it were a separate bill (Sec. 132). There is, of course, no obligation 
on the drawer to draw a bill in a set even though it is to be sent to 
some other country for acceptance. 

INTERNATIONAL LAW 

In the absence of a contract to the contrary, the liability of the 
maker or drawer of a foreign promissory note, bill of exchange or 
cheque, is regulated in all essential matters by the law of the place 
where he made the instrument, and the respective liabilities of the 
acceptor and indoner by the law of the place where the instrument Is 
made payable (See. 134). As to dishonour and notice of dishonour the 
law of the place where it is made payable is applicable (Sec. 135). The 
law oi any foreign country regarding promissory notes, bills of exchange 
or cheques is presumed to be the same as that of British India, unless 
and until the contrary is proved (Sec. 137). 

HUNDIS 

The Negotiable Instruments Act generally does not apply to instru- 
ments in any oriental language (hundis), hut where by any words in 
the instrument itself the usages icgarding such instruments are excluded, 
or where the writing expressly indicates an intention that the legal 
relations of the parties thereto shall be governed by the Negotiable 
Instruments Act, the Act will apply. In the absence of either of these 
indications, hand is in oriental languages shall be governed by local 
usages applying to such documents. Hundis are generally divided into 
two classes, viz. (0) the Shah joghi hundis , and (£) the fo\hmi hundis* 

The Shah joghi hundt is drawn by one merchant on some other 
merchant asking the latter (drawee) to pay the said hundi to a shah, 
i.e. a respectable holder, after making proper enquiry and taking the 
usual precautions taken by merchants in that line of business. It 
usually states the name of die person on whose accounL the hundi is 
drawn, or who has (as is usually the case) deposited money with 
the drawer against the hundi in question. The documents 
are generally used for the purpose of remittances. The drawer 
never accepts this hundi but generally they are presented to 
the drawer at the time of payment by the holder. These axe 
not instruments which come under the designation of those u pay- 
able to bearer ”, but are payable to a 11 respectable holder ” or “ shah”, 
and the usage throws this duty on the drawee, i.e. the duty si ascertain- 
ing that the payee is a " shah In case the hundt is indorsed as pay- 
able to a particular person named in the indorsement, the drawee must 
see that he pays to that person and no other. As long as the dnM 
pays the said hundi bon* fide to a M shah ”, he is entitled 10 ncow doe 
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amount fawn the drawer. If the 11 shah ” mokes a mistake in collect- 
ing the hunii for a wrong party, he has to make good the amount with 
interest at the rate of 6 per cent from the date of payment to the date 
of refund. 

The Jo^hmi hundi. In the words of Bayley, J. ( Raisey Amerchand 
v. Justaj VizpJj Bom. 25th July 1871) : “A JohJimi hundi is in the 
nature of a policy of insurance, with this difference, that the money is 
paid beforehand, to be recovered, if the ship is not lost." It is in fact 
a mode of insuring goods shipped peculiar to the native Indian mer- 
chants. There are here three parties — the drawer or shipper of the 
goods, the hundiwala , i.e. the underwriter, and the malwala , the con- 
signee. The consignor consigns the goods, say from a port in Cutch 
or elsewhere to his agent or vendor in Bombay. He then draws a 
hundi on the consignee or malwala for the value of the goods and sells 
it to the insurer for cash which is the value less the insurance premium 
charged. The hundiwala either sind* the hundi to his branch office 
or agent in Bombay. The hundi is then presented after the goods 
arrive safe in Bombay to the consignee or malwala who pays and takes 
delivery of the goods, or in case he docs not wish to take up the goods 
he may hand over the goods to the hundiwala and leave him to fight 
the matter out with the consignor. The hundiwala by this peculiar 
custom has no right to sue the malwala or consignee in case of non- 
payment or non-acccptancc. His remedy is to recover the amount 
from the consignor. In case the goods are lost totally the hundi cannot 
be presented and the loss has to be borne by the hundiwala or under- 
writer. In the case of partial loss or damage, the hundiwala is entitled 
to he paid in full. In the case of general average loss the hundiwala 
or underwriter receives payment for so much loss as may be computed 
towards the general average loss on these goods by the Average 
Adjusters (4 Bom. 344-45). 

The form in which these Jo\hnu hundu are generally drawn, as 
given in the above reference (4 Bom. ^44), is the following 

11 To wit : here have been kept and retained from Shaft 

Rs in full: so the hundi ia jofcftmi on board the 

vessel nakwa owner After the fined 

time 4 (four) days after the vessel shall have arrived safely from 

the sea-port town of at the sea-port town qf 

do you pay to Shah ” 


Zikri Chits 

As per Chalmers' Negotiable Instruments, hundis, according to the 
custom of Marwqfi merchants, “ are accepted for honour by means of 
* Zikri chits ’ which are furnished by a party liable on the hundi, to the 
holder, and are addressed to some other person who is thereby directed 
to pay the hundi if the drawee does not; the latter accepts by writing 
on the chit." The hundis, according to the custom of shroSs, are not 
/required to be noted or protested. 



CHAPTER XI 
COMPANY LAW 

A company may be defined as an art ificial person created by Jew wtth 
a perpetual nwmrim and a common teat Justice Lmdley defines a 
company in the following terms 

“ An association of members, the shares ot which are transferable. 
As distinguished from part nei ship, I know of nothing else except the 
transfer ability of shares. 1 ' 

Companies icgistcred under the Companies Ait, both in India and 
in England, may be divided into two headings, vi7.: — 

(1) Private companies, and 

(2) Public companies. 

A private company , accui cling to the Indian Companies Act, 1913, 
means a company which by its ai titles restricts the right to transfer its 
shares , if an), and limits the number of its members to fifty not in* 
duding persons who aie in the employment of the company, and 
prohibits any invitation to the public to subscribe for the share*, ’ 
if any, or debentures of the company and continues to observe such 
restrictions, limitations and prohibitions throughout its existence [Sec. 

2 (13) J. In a private rompanv there should be not less than two and 
not more than fifty members. The section provides for those in the 
employment of the company being excluded.* What is required is that 
the person so holding should lie in the employment when the shares are 
allotted, after which he mav have the company and that would not 
affect the number fixed by the law. In actual practice, articles of 
rt&ociation usually provide tor the purchase by present shareholders of 
shares belonging to employees leaving service. A private company, as 
far as India u concerned, is a new institution created by our Indian 
Companies Act, 1913, and such a company is exempt from the provi- 
sions of the Indian Companies Act as to the filing of a copy of it* 
halqnri* sheet and submitting its statutoiy report to the registrar. A 
private company in its articles ol association may enforce all restrictions, 
limitations, and prohibitions, peculiar to a private company, A private 
company is also exempt from the requirement* of the Indian Com- 
panic* Act a* to its yearly audit, and m case of such private companies 
the auditor, if any, need not possess the qua l i fica t i o n * as laid down in 
Section X44 of the Indian Companies Act. Of course, no director or 
officer of a company can be an auditor even in the case of a private 
company, and that seems to be the only restriction provided for by tow 
in the case of private companies. The advantage of a private company 
at claimed by some is that a private company is not compelled to diaries* 
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the statement of its accounts to the public. This seems, no doubt, to 
be a doubtful advantage, but it is thought by some writers that joint 4 
family businesses may take advantage of this Act and convert themselves 
into private companies with limited liability. 

A public company , on the other hand, is a company formed under 
the Companies Act, which offers its shares to the public and advertises 
such offer in a prospectus. Our new Act, in the case of the prospectus 
of a joint stock company, lays down conditions and stipulations as to 
its contents and in this particular case our Act follows the English 
Company Law. lire prospectus as required by the Indian Companies 
Act, 1913, is discussed fully hereunder. 

THE PROSPECTUS 

The prospectus is defined by Sec. a (14) as “ any prospectus, notice, 
circular, advertisement or other invitation offering to the public for 
subscription, or purchase, any shares ur .debentures of a company but 
shall not include any trade advertisement which shows on the face of 
it_ that a formal prospectus has been prepared and filed. This prospec- 
tus is generally issued where it is intended to appeal to the public for 
subscription of share capital. A private company cannot issue a pros- 
pectus, or file the statement in lieu of prospectus, since it cannot invite 
the public to subscribe for shares ; but in the case of a public company 
it is laid down that the prospectus must be issued in a proper form 
giving the information as laid down by the Act, or in the absence of 
such issue, the statement in lieu of prospectus duly signed by every 
person who is named therein as director or proposed director of a com- 
pany, or by his agent duly authorized in writing, shall be filed for 
registration with the registrar on or before the date of its publication. 
No such prospectus shall be issued unless and until such a copy is filed, 
otherwise, every person who is knowingly a party to such issue will be 
liable to a fine not exceeding Rs. 50 for every day from the date of the 
issue of the prospectus until the date when the copy is filed. It is 
further enacted that if a public company does not issue the prospectus, 
as above slated, it shall not allot its shares or debentures, unless at least 
a statement in lieu of prospectus as above stated is filed. It will thus 
be seen that the important point in this connection is, that there should 
be a prospectus issued, i.e. an invitation to the public to take up shares 
of the company, and therefore, this rule does not apply to a circular or 
notice, inviting existing members, or debentnre-hokleii of die company, 
to snfcscribe either for shams or debentures of the company. 

With reference to the contents of the prospectus Sec. 93 of the 
Companies Aft, 1913, as amended upto 1936, lays down as follows : — 

Station JML (1) Every prospectus Issued by or on behalf of a com- 
pany, or by or oil behalf of any person who Is or has been engaged 
Or interested In the formation of the company, shall state— 

(a) me contents of the memorandum, with the names, daeorfe- 
tiou* and addresses of the stgnatories and the number of sfceme 



. (w any) 

of thr4wte«U Ilf flieholders in the p r op ert y or profits of the < 

(end the number of redeemable pr e fer en ce sharea intended to fc 

with the date or, where no date is fixed the period of not! ee required 
and the proposed method of redemption) ; and 

(b) the number of shares (if any) fixed by the articles es the 
qualification of a director, and any provision in the articles as to the 
remuneration of the directors ; and 

(c) the names, descriptions and addresses of the directors or 
proposed directors and of the managers or proposed managers end 
managing agents or proposed managing agents (if any) and any provi- 
sion in the articles or in any contract as to the appointment of 
managers or managing agents and the remuneration payable to them; 
and 


W) the minimu m Subscription on which the directors may proceed 
to allotment, and the amount payable on application and allotment on 
each share : and in the case of a second or subsequent offer of shares 
the amount offered for subscription on each previous allotment made 
within the two preceding years and the amount actually allotted, and 
the amount (if any) paid on the shares so allotted; and 

(e) the number and amount of shares and debentures which within 
the two preceding years have been issued, or agreed to be issued, as 
fully or partly paid up otherwise than in cash, and in the latter case 
the extent to which they are so paid up, and in either case the con- 
sideration for which those shares or debentures have been issued or 
agreed to be issued; and 

(ee) (where any issue of shares or debentures is underwritten, 
the names of the underwriters, and the opinion of the dffMlWWf 
the resources of the underwriters are sufficient to discharge the under- 
writing obligations) ; and 

(f) the names and addresses of vendors of any property pur- 
chased or acquired by the company, or proposed so to be purchased 
or acquired, which is to be paid for wholly or partly out of the 
pf^iaeas of the issue offered for subscription by the prospectus, or 
the purchase or acquisition of which has not been completed et the 
date of issue of the prospectus, and the amount payable in cash, 
shares or debentures to the vendor, and where there is mote than 
one separate vendor or the company is a Bub -purchaser, the amount 
so payable to each vendor : Provided that where the vendors or any 
oi them are a firm, the members of the firm shall not be treated 
as separate vendors ; and 

(ff) (wheie any properly ref ei red to in clause (f) has within the 
two years preceding the issue of the prospectus been transferred by 
sale, the amount paid by the purchaser at each such transfer so far 
as the information is available and where any such property is 
a business, the profits accruing from such business during each of the 
three years immediately preceding the issue of the prospectus or 
during «M»eh year of the existence of the business if less map three 
yean as far as the information is available. A balance sheet of the 
business concerned made up to a date not more than ninety days 
before the date of the issue of the prospectus shell be appended to 


the prospectus) ; and 
(g) ffie amount (if 
i or debentures, 


> paid or payable as purchase xnofctw In 
any such property as aforesaid, apecdytog 


shares or debentures, for any such property as aforesaid, apacnyi 
the amount (if any) payable tor goodwill ; and 

(h) the amount (if any) paid within toe two preceding yearn 
payable, as commission for subscribing or agreeing to subscribe. 


or 

m 


procuring or agreeing to procure mibaa ip lk ma , far any Am a to, or 
debsirtiMs of, toe company, (or as discount in remct of shares Issued, 
showing separately the amount, if any, so paid to the managing agents): 
Provided that it snail not be neceesary to state the commission payable 
tq/seb-und er write rs ; and 

(i) the amount or estimated amount of preliminary expenses; and 

(fc) the amount paid within the two preceding years or intended 
to be paid to any promoter, and the consideration far any such pay- 
ment; end 

(Z) the dates of, and parties to, every material contract (including 
contracts relating to the acquisition of property to which clause (f) 
applies), and a reasonable time and place at which any material con- 
tract or a copy thereof, may be inspected: Provided that this 
requirement shall not apply to a contract entered into in the ordinary 
course of the business carried on or intended to be carried on by the 
company, or to any contract (except a contract appointing or firing the 
remuneration of a managing director or managing agent) entered into 
more than two years before the date of issue of the prospectus ; and 

(m) the names and addresses of the auditors (if any) of the 
company ; and 

(n) full particulars of the nature and extent of the interest (if 
any) of every director m the promotion or, or in the property proposed 
to be acquired by, the company, or, where the interest of such a 
director consists in being a partner in a firm, the nature and extent 
of the interest of the firm, with a statement of all sums paid or agreed 
to be paid to him or to the film in cash or shares or otherwise 
by any person either to induce him to become, or to qualify him as, 
a director, or otherwise for services rendered by him or by the firm 
in connection with the promotion or formation of the company; and 

(o) where the company is a company having shares of more than 
one dass, the right of voting at meetings of the company conferred 
by, (and the rights in respect d£ capital and dividends attached to), 
llie several classes of shares respectively; and 

(p) (where the articles of the company impose any restrictions 
upon the members ol the company in respect of the right to attend, 
speak or vote at meetings of the company or of the right to transfer 
shares, or upon the directois of the company in respect of their powers 
of management, the nature and extent of those restrictions). 

[(IA) Where the prospectus is issued by a company which has 
been carrying on business prior to the issue thereof, the prospectus 
shall set out the following reports in addition to the matters referred 
to in sub-section (1), namely, — 

(i) a report by the auditors of the company with respect to the 
profits of the company including its subsidiary companies, if 
any, so far as the information is available in each of the three 
financial years immediately preceding the issue of the prospec- 
tus and with respect to the rates of the dividends, if any, paid 
by the company on each dass of shares in the company far 
each of the said three years giving particulars of each such 
class of shares on which such dividends have been paid and 
particulars of the cases in which no dividends have been paid 
on any class of shares far any of those years and if no accounts 
have been made up far any part of a period of three years 
aiding on a date three months before the issue of the pros- 
pectus, containing a statement of that fact; 

(H) if the proceeds or any part of the proceeds of the tome ef 
the shares or debentures are or Is to be applied directly at 
indirect! y to the purchase of any busi n ess, t report mads by 
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to in Section 144 who shell bo^nmocl in the p oroa pect u s ^apeii 
the profits of the business hi respect of each of the litre# ffoan- 
olal years immediately p receding the issue of the nniMohii * 

Provided that if, in the case of a company which has been envying 
on business for less than three years, the accounts of the company have 
been made up only in respect of two years or any shorter period, this 
sub-section shall have effect as if references to two years or such mortar 
period ware substituted for references to three years.] 

[(IB) The statement referred to in clause (ff) of sub-section ( 1 ) 
and the report referred to in sub-section ( 1 A) with reference to the 
profits of a company or business shall show clearly the trading results 
end all charges and expenses incidental thereto excluding Income or 
profits having no relation to the trading for the period covered and 
excluding also items of profit or income of a non-recurring nature 
but including amounts appropriated from profits to such purposes as 
payment of taxation or reserves.] 

[( 1 C) Where any part of the sums required for the matters set 
out in sub-section (2) of Section 101 is to be provided out of sources 
cither than share capital particulais of the umount to be so provided 
and the souices thereof] 

(2) Where any such prospectus as is mentioned in this section is 
published as* a newspaper advertisement, it shall not be necessary in 
the advertisement to specify the contents of the memorandum, or the 
signatories thereto, and the number of shares subscribed for by them. 

( 3 ) This section shall unt apply to a circular or notice inviting 
existing members or dcbentuie holders of a company to subscribe 
either for shares or for debentures of the company, whether with or 
without the right to renounce m favour of other persons. 

(4) The requirements of this section as to the memorandum and 
the qualification, remuneration and intei psI of directors, the nameSL 
descriptions and addresses of directors oi proposed directors, and of 
managers or proposed managers, and the amount or estimated amount 
uf preliminary expenses, shall not apply in the case of a prospectus 
issued more than one year after the date at which the company is 
entitled to commence business. 

[Provided that the said requirements, except the requirement as to 
the amount or estimated amount of preliminary expenses, shall apply 
to a prospectus filed in pursuance of Section 154 .] 

( 5 ) Nothing in this section stall limit or diminish any liability 
which any person may incur under the general law of this Act apart 
from this section. 


Minimum Subscription 

Minimum subscription is now s|x*cificolly piovidcd for by the 
Amendment Act of 1936 and the old law has been radically altered on 
the footing of the English Companies Au or 1929. Thus now our 
Amended Companies Act m Sec. 101 (1), (2) and (2 a) lays down 
that : — 


(1) No allotment shall be made of any share capital of a company 
offend to the public for subscription unless the amount stated in m 
prospectus as the minimum amount which in the opinion of the dtaeteit 
must be raised by the issue of stare capital in order to provide the 
soma or, if any part thereof is to be defrayed in any other mam** 
the bolance of me sum required to be provided la import of t* 
ma tters verified in rub s e ction (a) has been subscribed, gad lbs on*. 
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of at least five per cent thereof has been paid to or received in 
oath by the company 

(2) The matters for which provision for the raising of a minimum 
amount of share capital must be made by the directors are the follow- 
ing, namely — 

(a) the purchase price of any property purchased or to be pui chased 
which is to be defrayed m whole or in part out of the proceeds of 
the issue, 

(b) any prelunmaiy expenses payable by the company and any 
commission so payable to any peison m consideration of his agreeing 
1o subscribe for or of his pioLunng or agreeing to procure subscriptions 
for any shares in the company 

(c) the payment of any moneys borrowed by the company m 
respect of any of the foregoing matters and 

(d) working capital 

( 2 A) The amount refen ed to m sub-section ( 1 ) as the amount 
stated in the prospectus shall be reckoned exclusively of any amount 
payable otherwise than m cash and is in this Act xeferred to as the 
minimum subscription 

The vime Stt iot (2C) furthci hys down tint — 

In the event of anj contravention of the provisions of sub-section 
( 2 B) every promoter , duector or other person knowingly responsible 
for such contravention shall be liable to a fine not exceeding five 
nundred rupees 


Underwriting Commission 

Undet uniting Commit ton is the. commission paid to underwriters, 
who enter into n contract with the Lompiny or its promoters, guaran 
teeing thdt the shirt npitil ol the com piny is offered to thi public, 
would be fully liken up b\ ill publ c and thit in case any balance 
should remain unsubscribed iot it shall he tiken up ind pud lor by 
them In consideration of this underwriting 1 certain commission is 
agreed to be pud to ihe underwriters, which is calculated on the whole 
capital of the company, whether taken up by the pubbe or not. 
Sec 105 dtils with the ptynunt ol the undcrwritu^ comm ssion is 
follows — 

(1) It shall be lawful for 1 company to pay a commission to an> 
person in consideration of his subscribing 01 agreeing to subscribe 
whether absolutely oz conditionally for any shares m Ihe company, 01 
procuring 01 agreeing to piocure subscriptions, whether absolute 01 
conditional, for any shares in Ihe company, if the payment of the com- 
mission is authorized by the ai tides and the commission paid 01 
agreed to be paid does not exceed the amount or late so authorized 
and if the amount or late per cent of the commission paid or agreed 
to be paid is— 

(a) m the case of shaies offered to the public for subset iption 
disclosed in the prospectus 01 

(b) in the case of shares not offered to the public for subscription, 
disdoaed in the statement in lieu of prospectus, or m a statement in 
the prescribed foim signed in like manner as a statement in lieu of 
prospectus and filed with the registrar and, where a circular 01 
nolle*, not being a prospectus inviting subscription fox the shares is 
famed, also disdosed m that circular or notice 
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( 2 ) flfcve as aforesaid (and save aa provided in section 1 WA), no 
company dull apply any of its sham or capital money either directly 
or indirectly in payment of any commission, discount or allowance, to 
any person in conaideiation of his bubscnhing or agreeing to subscribe, 
whether absolutely or conditionally, for any abates of the company, or 
procuring or agreeing to piocuie subscriptions, whether absolute or 
conditional, for any shares m the company, whether the shaiea or 
money be so applied by being added to the purchase money of any 
property acquired bv the company or to the contract price of any work 
to be executed for the company, ot the money be paid out of the 
nominal purchase money 01 contract puce, or othei wise 

( 3 ) Nothing in this section shall affect the power of any company 
to pay such brokeiage as it has heretofore been lawful foi a company 
to pay, and a vendor to, promotei of or othei person who receives 
payment in money or shares lxom a company shall have and shall be 
deemed always to have had power to apply any pait of the money or 
shares so received in payment of any commission, the payment of 
which, if made dnectiy b> the company would have been legal under 
this section 

(if lourst, this ruk dcks nm aflut the |xn\cr ot jii) company to 
pay such brnlwci tgi is his been held liwiul tor 1 company to pay. 

The Number Required 

In the i lsl oi a public company, auy seven or more persons may 
oet rhemsdus inLurponttd is i eumpiny under the lndnn Companies 
Act , but no association of more than ten peisons shall be formed for 
the puipose of carrying on a banking business, 01 no association 01 
partnership, consisting of mote than twenty persons shall be formed 
for the purpose of tarrying ou any othei business, that has tor its object, 
acquisition of gain or profit, unless such an association is registered 
under the Indian Companies Act. It vs ill thus Lx. seen that an assoua 
turn ot more than ren ptrsons cuiying on 1 liaiihing business in part- 
nership, or ol more than twcut> pusons timing on a liading business 
without suih incorporation, would Ik hi illegal partnership The mini 
lers oi an illegal pirlntrship in England srind in tin unenviable post 
Hon ot being unabli to sue nul luovir iluu ilanns nor can they be 
sued by their creditors Every member will, ui suih i use, be liable 
lor the debts of the Lompan), to the lull tMrnt oi his property, the 
liability being unlimited Members oi similir illigil company or part 
nership, in India, who carry on business in violation ot this requite 
inent of the law will he personally lnhle for all liabilities incuned on 
such business, they will not lx able to sue others oi outsiders and they 
will be liable to a fine, in addition to his disqualification, not exceeding 
Rs 1,000 In India this ruk does not apply to i joint hmily carrying 
on joint family trade or business jnd when two or more of such joint 
families form a partnership, in computing the number of persons tor 
the purpose of this section, minor numbers of such families shall be 
excluded A company may be lncoiporated with or without limited 
liability. 
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MEMORANDUM OP ASSOCIATION 

The Memorandum of Association of a public company is the 
Chester of the company and has to be drawn out and signed in the case 
of public companies by at least seven persons and in case of a private 
company by at least two. No company can be registered without its 
Memorandum of Association. Each subscriber to the Memorandum 
has to state before his name the number of shares he agrees to take up. 
The Memorandum of Association should contain the following infor- 
mation : — 

(1) The name of the company (with the word “limited” if it is 
to be a limited company). 

(2) The place of the business of the company. 

( 2 ) The object for which the company is formed— a clause which 
requires to be drafted with great care and ingenuity, because of all 
documents, the one which is most difficult to be altered at law is the 
Memorandum of Association oi a company, and of all the clauses of the 
Memorandum of Association the clause which is the most difficult and 
inconvenient to be altered is its “ objects ” clause. This clause should 
clearly state in detail all the departments of business to be carried 
on by the rumpany, otherwise, the directors might find that they are 
unable to act on some important question in the absence of the neces- 
sary power. 

(4) Whether the liability of the members is to be “limited”. 

(5) The amount of capital of the company, with its proposed 
division if any, into shares, classifying these shares under the headings 
of (a) Cumulative Preference, (b) Preference, (cl Ordinary, and (d) 
Deferred, and stating the amount which is to form the value of each 
ot these shares. 


THE NAME 

With regard to the name of a company care should he taken to 
see that the company does not adopt a name already regis tried by some 
other company, or which is likely to create an impression that the 
company is carrying on the business of some other existing company, 
e.g. in Madame Tussatd t's Sons v. Tilt sard, (i8yo) 44 Ch.D. 678, the 
defendant, whose name was I amis K. J. Tussard, was prevented from 
registering a company under the name of “ Louis Tussard, Limited ” 
as it resembled that of the plain ufl company. In Huntley and Palmer 
Reading Biscuit Co (1842) y T.L.R. 462, the defendants were 
icstrained by injunction from using the word “ Reading ,r as descriptive 
of or in connection with its biscuits without clearly distinguishing them 
from the plaintiff's biscuits. Here the basic principle is that similarity 
of name should not mislead the public. This generally happens when 
they are in the same line of business not otherwise. [Dunlop Pneuma- 
tic Tyre Co,, Ltd . v. Dunlop Motor Co,, (1907) A. Cas. 430.] 

The other point to be noted in connection with limited liability 
companies is that on the signboard as well as on all the circulars, letter 
forms, etc. used by the company, the word “limited" should appear 
with the name of d it company. 
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THE OBJECTS 

The •‘objects ” clause of the Memorandum being the most impor- 
tant has to be drafted with great care. Full and complete powers must 
be taken for all business in which the company is likely to be engaged 
and such business deaily stated. The words such as “to do all such 
‘other things as may be deemed incidental or conducive to the attain- 
ment ol the above objects or any of them ” would only cover opera- 
tions of a nature similar to the suhiccfs specially stated and will not 
include anv entirely new business, [London Financial Association \. 
Kclk* (1884) 26 Chi). 107.I 

LIABILITY OF MEMBERS 

Here the loiutau woids to W u^d in the Memorandum are 
“ liability of Members is humid ” aiiJ not that 11 the liability of the 
company is limited 


Our Acl and the Memorandum 

Willi icgarJ to the Memiuaiidiiui our Ait lays down that— 

Any seven or more poisons (or, where the company to be formed 
will be a piivatc company, any two or more persons) associated for any 
lawful purpose may, by subsmbing their names to a memorandum 
of Association and otherwise crmplying with the requirements of this 
Act in respect of registration, from an incorporated company, with or 
without limited liability (thal is to say,) either— 

(i) a pompnnv having the liability of its members limited by the 
memorandum to the amount, it any, unpaid on the shares respectively 
held by them (in this Act termed a company limited by shares) ; or 

(u) a company having the liability of its members limited by the 
memorandum ?o such amounl as the members may respectively thereby 
undertake to contribute to the assets of the company in the event 
of its being wound up (in this Act termed a company limited by 
guarantee) ; or 

(iif) a company not having any limit on the liability of its mevn- 
lers (in this Act termed an unlimited company) (Sec. 5). 

In the cose of a company limited by shares— 

(1) the memorandum shall state — 

( 1 ) the name of the company, with 'limited 1 as the last word 
in its name ; 

(ii) the province in which the registered office of the company 
is to Hi situate ; 

(its) the objects of the company ; 

(in) that the liability of the members is limited ; 

(v) the amount of share capital with which the company pro- 

poses to be registered, and the division thereof into shares 
of a fixed amount. 

(2) no subscriber of the memorandum shall take less than one 
share; 

(3) each subscriber shall write opposite to his name the number 
of shares he takes (Sec 0). 

In the cose of a company limited by guarantee— 

(1) the memorandum shall state— 

(1) the name of the company, with 4 limited 1 as the last ew4 

in Its 
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(ti) the province in which the logistered office of the company 
ib to Wf situate , 

(w) die objects of the company ; 

(uj) that the liability of the members is limited; 

(v) that each member undertakes to contribute to the assets of 

the company in the event ot its being wound up while he Js 
a member, or within one year afterwards, for payment of 
the debts and liabilities of the company contracted before hp 
ceases to be a member, and of the costs, chaiges and 
expenses of winding up, and for adjustment of the rights 
of the conliibutories among themselves, such amount as may 
be required, not exceeding a specified amount, 

(2) if the companv has a share capital— 

(i) the memoiandum shall also slate the amount of share capital 
with which the company proposes to be registered and the 
division thereof mtu shaies of a fixed amount, 

(u) no subscriber of the memorandum shall take less than one 
share , 

(w) each subsciiber shall write opposite to his name the number 
of shares he takes (Sec 7) 

In the case of an unlimited rompantf— 

(1) the memorandum shall state — 

(0 the name of the company, 

(u) the province which the leqistcipd office of the company is 
to be situate , 

(m) the objects of the company, 

(2) If the company has a share capital— 

(0 no subscriber of the memorandum shall take less than one 
share , 

(h) each subsciibei shall write, opposite to his name the number ' 
of shares he takes (Sec 8) 

Alteiation of Memorandum 

The clauses oi the Memoiandum of Association may he altered 
t'hdcr the following uriutmLuias. 

THE NAME 

'I he namt ol thi company < in lx allcitd by a special resolution 
and subjed to the approN.il ot Lhe Local Go\ eminent signified in 
writing Such a i lunge oi name shall not affect any rights or 
obligations of the company or render dtltcti\c any legal proceedings 
by or against the company It may be also added that the section 
prohibits the use of the words * Clown ”, “Emperor”, “Empire”, 
“Empress”, “Imperial’, “King”, “Queen”, “Royal” or words 
expressing or implying the sanction or approwl or patronage of the 
Crown or Government without the sanction in wntnig of the Gover- 
nor-General in Council (Sec n). 

THE SITUATION AND THE OBJECTS 

With regard to the alteration oi the memorandum with a view 
to change of the situation ot its registered office, or with a view to 
the alteration of the objects clause the same u fl only be done on its 
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facing shown to the satisfaction of the court that such an alteration it 
rendered necessary to enable the company — 

(n) to carry on its business more economically and more efficiently ; 
or 

(b) to attain its main purpose by new or improved means ; or 

(c) to enlarge nt change ihc local area of its operations; or 

(d) to carry on some business which under existing circumstances 
may conveniently 01 advantageously be combined with the business of 
the company ; or 

(e) to restrict or abandon any of the objects specified in the 
memorandum (Sec. 12). 

The court confirming the alteration would also ha\c to be satisfied 
that notice of these alterations was given to the debenture holders 
ci editors and other persons whose interests in the opinion of the 
murt would be affcLtrd li> smh an alteration and that every creditor 
who was entitled to objeit and had objected had either consented to 
the alteration, or that his claim was discharged or determined or 
secured to the satisfaction of the court. The alteration ol the 
“ ohjccts M dot's not mean the ml induction ot an entirely new object. 
1 In it Cyc/;f/* Toning Club, (1407) Ch. ahy.) It may also he added 
ihat the object lor which tlu company is to lx lonnecl ought not to he 
illegal and as long as it is not so. there is no limit as to the objects 
ior which a joint-stock enmpam may lx mroiporjtcd under this Act. 

The court has to cluuli whethci the alteration is fan and equir 
able between the me mix is ol the company ami d so it would sanction 
ihe alteration in case the majority of members as per the voting powers 
have decided in its fasoui If, on the other hand, the wishes ol the 
majonry cannot lx astci lamed (hi <.ouit will refuse sanction. (Jewish 
Colonial Trnsfy (190H) 2 Ch. afi 7). 

We have already seen thjt the ohiects 1 01 which a company is lo 
lx formed must lx stated in the Memorandum with great care. All 
the phases of the business 111 which the company 15 likely to be 
engaged ought lo lx fully and ckaily stated. Failing that precaution, 
the directors though acting under the impression that they were 
within thnr rights might find sonic of their actions declared ultra 
vires* It should be remembered that the “ objects ” clause of the 
Memorandum limits the actual powers and the scope of the business 
of a company, and, therefore, in order to avoid the most inconvenient 
and expensive course, \iz. alteration through the court, the following 
suggestions, as laid down in Palmer's Company Law, may well be 
noted here. Mr. Palmei suggests the insertion of clauses as under, 
while drafting the objects clause 

“(X) A clause authorizing the company to carry on their business 
besides its main business. 

M (2) A clause empowering the company to acquire any other 
business* similar to its own, since it is difficult to imply sudfa power fa 
the Memorandum. 
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“(3) A clause empowering the company to enter into any agree- 
ment for sharing profits, etc. with other persona or companies carrying 
on any similar business ; for very dear powers are necessary to justify 
sueh a transaction. 

“(4) A clause empowering the company to take shares in ang 
other company having similar objects. Here again dear powers are 
necessary. 

11 (5) A clause empowering the company to promote other com- 
panies for any purpose calculated to benefit the company. This power, 
though often required, cannot be implied 

ir (6) A clause empowering the company to lend money, and 
guarantee the performance of contracts. 

“(7) A dause empowciing the company to borrow or raise money 
by the issue of debentures, debenture stock or otherwise ; for although 
a trading company has implied power to borrow and give security it is 
better to have explicit power given, since the question has sometimes 
arisen whether a particular company is a “trading” company. 

“(B) A dause empowering the company to draw, make, accept, 
indorse, discount and issue notes, bills of exchange, debentures and 
other negotiable or transferable instruments 

“(9) A clause empowering the company to sell and dispose of 
the undertaking of the company for shares, debentures, or secuiities of 
any other company having objects altogether or in part similar to 
those of the company In the absence of an express power like this, 
a company cannot sell or dispose of its business ” 

Jl has been held ulti a vue r for a i ail way company to work mines 
or to deal in coal foi profits ( lttortuy-Ctmtal v. G. N . Railway Co ., 
(i860) 1 Dr. b Sm. 2$K); whereas in llu lasc ol a hold com- 
pany, the letting out temporarily of a pari of its pmniscs which was 
not wanted for the purjxise of its business was held to he intui vires. 
(Simpson v. Wctttutnstti Palau Hotel Co., 8 II L.C. 7,2.) 

It may he added that of late the \tw is to alteration of the 
objects clause has considerably altered and the rouits scctn to give a 
more liberal construction. In re Patent Tyn Co , Ltd., (1923) 2 Ch.D. 
222, the principle laid down is that where a company wishes to alter 
its Memorandum hy adding a business, that business may be wholly 
different from and Ix'diing no relation to the then existing business of 
the company and yet be capable of being conveniently and advantage- 
ously combined with it provided such new business is not destructive 
of or inconsistent with the existing business. 

THE CAPITAL 

Alteration without Consent of the Court 

The alteration of the capital clause of the Memorandum may be 
effected as laid down below:— 

(1) A company limited by shares, if so authorized by its articles, 
alter the conditions of its memorandum as follows (that is to 
it may- 

increase its share capital by the issue of new shares pt nufit 
amount as it thinks expedient; 
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(b) n ay oHdrt. and (Bvfcl* all or any of Ua dun capita] -into dbana 

of Ittger mo un t thro its shares ; 

(c) convert all or any of its paid-upshares into stock and re-convert 
that stock into paid-up shares of any denomination ; 

(d) sub-divide its shares, or any of them, into shares of smaller 
amount than is fixed by the memorandumySo, however, that 
in the sub-division the proportion between the amounts paid and 
the amount, if any, unpaid on each reduced shaie. shall be the 
same as it was in the case of the share from which the reduced 
share is derived; 

(e) cancel shares which, at the date of the passing of the resolution 
in that behalf, have not been taken or agreed to be taken by any 
person, and diminish the amount of its share capital by the 
amount of the shares so cancelled. 

(2) The powers conferred fay this section with respect to sub- 
division of shores must be exercised by special resolution. 

(3) Where any alteration has been made under this section In the 
memorandum of a company, every copy of the memorandum Issued 
after the date of the alteration shall be in accordance with file 
{•Iteration. 

(4) If a company makes default in complying with the require- 
ments of sub-section (3), it shall be liable to a fine not exceeding ten 
rupees for each copy in respect of which default is made; and every 
officer of the company who knowingly and wilfully authorises or 
permits the default shall be liable to the like penalty. 

(5) A cancellation of shares in pursuance of this section fiiall not 
be deemed to be a reduction of share capital within the meaning of 
this Act (Sec. 50). y 

REORGANIZATION OF SHARE CAPITAL 

It may be further added here that if the conditions in the Memo- 
randum arc to lie modified with a view to reorganize the company's 
share capital the following rules would hold good 

(1) A company limited by shares may, by special resolution con- 
firmed by an order of the Court, modify the conditions contained in its 
memorandum so as to reorganize its share capital, whether by file 
consolidation of shares of different classes or by the division of its 
chares into shares of different classes : 

"Provided that no preference or special privilege attached to or 
belonging to any class of shares shall be interfered with except by 
a resolution passed by a majority in number of vhareholders of that 
class holding three-fourths of the share capital of that class and 
confirmed at a meeting of shareholders of that class in the same 
manper as a special resolution of the company is required to be 
confirmed, Mid every resolution so passed shall bind all the shareholders 
of the class” (Sec. 54). 

It will be seen from die above that an increase in the share capital 
may be eff ected without much difficulty. In case the Angles do not 
provide for such an increase, an alteration of the Articles to that effect 
may be effected by a special resolution and the increase effected by 
cne mote resolution. If, however, the Articles carry stich a power 
the increase of the share capita] can be effected bv only 40? special 
ntohritfu. 3V ffce 
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awing shafts of larger amount and conversion of all or any of the 
paid-up shares into stock or reconversion of stock into paid-up shares 
may also be similarly effected* 

With regard to the sub-diviiton of sham into shares of amounts 
smaller than what is fixed by the Memorandum, it is provided that 
this power can be exercised by a special resolution. The cancellation 
of shares is not to be treated as a reduction of capital and can be also 
effected if the Articles allow without a special resolution. 

Reduction of Share Capital 

The Companies Act lays down the following rules with regard 
to reduction of capital 

(1) Subject to confirmation by the court, a company limited by 
sham, if so authorized by its articles, may by special resolution 
reduce Its share capital in any way, and in particular (without pre- 
judice to the generality of the foregoing power) may— 

(a) extinguish or reduce the liability on any of its shares in respect 
of share capital not paid up; or 

(b) either with or without extinguishing or reducing liability cm 
any of its shares, cancel anv paid-up share capital which is lost 
or unrepresented by available assets ; or 

(c) either with or without extinguishing or reducing liability on 
any of its shares, pay off any paid-up share capital which is 
in excess of the wants of the company, and may, if and so 
far as necessary, alter its memorandum bv reducing the amount 
of its share capital and of its shares accordingly. 

(2) A special resolution under this section is in this Act called a 
resolution for reducing share capital (Sec. 55). 

It will be seen from the above that when power to reduce capital 
under the above circumstances is given in me Articles one special 
resolution is necessary to put that power into effect. If nothing is 
■tailed about the reduction in the Articles, the articles would have to 
be altered by a special resolution and then a further special resolution 
would have to be passed to effect the reduction. It will also be noticed 
Here that a confirmation by the court is also necessary. In case of the 
reduction it may be further added that the court may order the words 
44 and reduced " tp be added to the name of the company for such 
period as to the court it may seem just. The court would confirm 
reduction where it does not involve the diminution of any liability in 
respect of unpaid share capital. Besides, the requirement as to adding 
the words “and reduced” may in. this case be dispensed with alto- 
gether, at the option of the court. In one case, this was dispensed 
with on the ground that the use of the words would prove injurious 
to the company. 

If reduction of share capital involves either diminution of KaUHqr 
in impact of unpaid shore capital or the payment to any shareholder 
of any paid-up capita], every creditor of the company who, it the d me 
fixed the court, is entitled to any debt or claim whtdu if thfct dim 
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Were the commencement of the winding up of the company, would he 
admissible in proof against the company, shall be entitled to abject 
u» the reduction (Sec. 58, sub-sec. 1) 

The court shall settle a list of such creditors, and any of the 
creditors who is entered on such a list and whose debt is not dis- 
charged or determined may claim to be paid out. After being satis- 
fied that every one of such creditors has consented to the reducQon 
or his claim or debt has been discharged, determined or secured, the 
court may pass an order confirming the reduction. 

UNLIMITED LIABILITY OF DIRECTORS 
A limited company, if so authorized by the Articles, may, by 
spedal resolution, alter its Memorandum so as to render unlimited 
the liability of its directors or oi any director (Sec. 71). It may be 
added here, that any hunted company may provide for the directors’ 
liability to be unlimited by the. insertion of a clause to that effect m 
the Memorandum Irom lht commencement. In such a case it is 
expected that before a pcison accepts the office of a director or acts 
therein, a notice in writing to the effect that his liability would be 
unlimited, should be j>i\cn to him either by the person who promises 
him for election or by am ol the promoters or officers or the 
company. In actual practice, this suiion is practically of very little 
importance as seldom a company under modem circumstances is in- 
corporated either with unlimited liability of directors or with that 
ui its members 

Each of the subscribers to the Memoiandum should sign in the 
presence of a 4 h 1st one wi Loess who shall attest it with his signature. 
The duties ol these subscribers shall lie (1) Lo sign the Articles ol 
Association of the company, (2) to appoint the directors or act as 
directors thtmsehes unless prohibited by Articles and (3) to pay for 
rheir shares. 

ARTICLES OF ASSOCIATION 

The Memorandum of Association is generally accompanied by the 
“ Articles of Association.”# These Articles of Association are the bye-, 
laws of the comp any governing its management and embodying the 
poweB of "'the directors and officers of tbs company as well as the 
powers of the shareholders as to voting, etc. The Articles of Asso- 
ciation are not compulsory, and a company may be formed without 
possessing its special Articles ot Association. In such a case the sche- 
dule which is attached to the Companies Act called the " Table A" 
becomes the Articles of Association of the company. When however, 
a company possesses its specially framed Articles of Association but 
die Articles are silent on some of the points of managenimt, etc. die 
Houses relating to these points m the “Table A 1 * come into opera- 
tion Theft are mstaom where some companies do m fan* fair 
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oWn Articles of Association but they draft a few special rules and for 
the rest provide that "the Table A shall be the Articles of Associa- 
tion of this company excepting so far as they are modified by the 
following rules”. Nowadays, however, company management and 
work have become so complicated that it is quite difficult, if not 
impossible, for a company of any magnitude and importance to appro- 
priately adopt “Table A" as its Articles of Association and, there- 
fore, the student may take it that ordnarily every company if impor- 
tance gets its own “Articles of Association" specially framed. 

In framing these Articles of Association care must b r 1 iken to see 
that rhe regulations framed do not go beyond the (lowers of the 
lompany t'self as contemplated by the Memorandum of Association, 
nor should they be surh as would violate any of the requirements 
of the Companies Act itsclf/e.g. if power was to be given to a com- 
pany in its Articles to purchase its own shares, or to issue shares 
at a discount, such powers would violate the enactments contained 
in ihr Companies Act itself and are for that reason vmd. 

The Articles of Association form a sort of covenant between the 
members of a company which binds the members to the company. 
Between individual members, however, there is no contract. As, for 
example, in one case where two members of a company sued the 
directors with a view to compel them to make good the losses sus- 
tained by the company through Lhc directors' fraudulent acts, the 
court refused to intervene on the ground that these two members 
could not sue in their individual capacity hut only the shareholders 
as a body could sue. The ground on which this was done was thar 
as the acts were capable of confirmation by the majority, that majority 
was free either to compel or condone the payment of these losses. In 
other words, an individual member has no right to sue a director for 
a breach of regulation. On the same principle a clause in the Articles 
that a promoter shall be paid a certain amount does not give that 
piomoter a right to sue the company. (Foss v. H or bottle , 2 Hare 
ty6i ; In re Rotherham Chemical Co 25 Ch.D. 103.) 

The Articles of Association of a company may be altered by a 
special resolution either by way of deduction, addition or substitution. 
The only provision being that the alteration should not contravene any 
of the provisions of the Act or of the Memorandum of Association 
of the company concerned. It has also been laid down that every 
pawn who deals with a company is expected to have ascertained the 
contents of its Articles and to have acquainted himself of any timifla* 
don contained therein. His contracts, therefore, with the company 
would be construed on that supposition. [Royal British Bank v. 
Turquand , (1856) 6 E. and B. 327.] 

It may be added that a company is bound to send to every 
member, if so requested, a copy of its memorandum and articles of 
***Maa.. u.jtag .ngpj), 
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Failure to comply with this regulation would entail a fine of itot 
more than Rs. 10, for each offence (Sec, 05). 

Misrepresentation in the Prospectus 
The law with regard to misrepresentation in the prospectus is 
stated in Sec. 100 of the Act as follows 

(1) When a prospectus invites persons to subscribe for shares In or 
debentures of a Company, every person who is a director of the com- 
rany at the time of the issue of the prospectus, and every person who 
has authorised tike naming of himself and is named In the prospectus 
as a director or as having agreed to become a director either tranu 
diately or after an interval of time, and every promoter of the company, 
and every person who has authorized the issue of the prospectus, 
Shall be liable to pay compensation to all persons who subscribe for 
any shares or debentures on the faith of the prospectus for all lose 
or damage they may have sustained by reason of any misleading or 
untrue statement therein, or in any report or memorandum appearing 
on the face thereof, or by reference incorporated therein or issued 
therewith, unless it is proved— 

(a) With respect to every misleading or untrue statement not pur-* 
porting to be made on the authority of an expert or of a public 
official document or statement, that he had reasonable ground 
to believe and did up to the time of the allotment of the 
shares or debentures, as the case may be, believe that the state- 
ment fairly represented the facts or was true; 

(b) with respect to every misleading or untrue statement purporting 
to be a statement by or contained in what purports to be a copy 
of or extract from a report or valuation of an expert that it 
fairly represented the statement or was a correct ana a fair copy 
of or extract from the report or valuation: Provided that the 
director, person named as director, promoter or person who 
authorized the issue of the prospectus shall be liable to pay com* 
pensation as aforesaid if it is proved that he had no reasonable 
ground to believe that the person making the statement report 
or valuation was competent to make it; and 

(c) with respect to every misleading or untrue statement purporting 
to be a statement made by an official person or contained in 
what purports to be a copy of or extract from a public official 
document that it was a correct and fair representation of the 
statement or copy of or extract from the document; 

or unless it is proved— 

(i) that having consented to become a director of the company 
he withdrew his consent before the issue of the prospectus, and 
that it was issued without his authority or consent; or 

(U) that the prospectus was issued without his knowledge or con- 
sent, end that on becoming aware of its issue, he forthwith gave 
a reasonable public notice that it was issued without his know- 
ledge or consent; or 

(ili) that, after the issue of the prospectus and before allotment 
thereunder, he, on becoming aware of any misleading or untTUe 
statement therein, withdrew his consent thereto, and gave 
reasonable public notice of the withdrawal, and of the reason 
therefor. 


The 
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aelied when he made his application. if t the whole prospectus is of a 
nature, where, if a number of statements were to be taken together 
would create a false impression, it is held to be none the less false 
though it may not be possible to show any specific statement as untrue. 
The applicant must, within a reasonable time of bis coming to know 
cf the false statement, apply for his remedy, otherwise he would be 
deprived of it. Of course, the right to the rescission of shares and 
compensation which such a misrepresentation give*, will be lost if 
the company goes into liquidation as the rights of creditors would 
then intervene. It should also be noted that only those shareholders 
who relied upon the statements in the prospectus when they applied 
for their shares are entitled to the relief laid down and, therefore, 
those who bought the shares from some other shareholders cannot 
claim their relief as they are not parties to the misrepresentation. 
This is on the principle that the office of the prospectus is exhausted 
when once the allotment is made. (Pee\ v. Gurney . (1874) L.R. 6 
H.L. 377-41 1.) Omission of material facts in some cases amounts 
to misrepresentation. Rut the omission should be such as would 
make the prospectus misleading. ( Aarons Reef v. Twiss , (1896) A.C. 

373) 

Commencement of Business 

A company shall not commence business or exercise any borrow- 
ing powers, unless (1) the shares held subject to the payment of the 
whole amount thereof in cash have been allotted to an amount not 
less than the amount of minimum subscription; (2) every director oi 
the company has paid in cash his proportion payable on application 
and allotment of the shares taken or agreed to be taken by him in the 
case of a company offering its shares to the public, (;) a duly verified 
declaration is filed with the registrar by the secretary or one of the 
directors to the effect that the above conditions have been complied 
with ; and (4) in the rase of a company which does not issue a pros- 
pectus inviting the public to take shares, there has been filed with the 
registrar a statement in lieu of prospectus. The registrar will, on the 
filing of such a verified declaration, certify that the company is entitled 
to commence business, which certificate shall be conclusive evidence 
that the company is entitled to commence business (Sec. 103). 

It may be added here that the company must commence business 
within one year of its incorporation, otherwise the court may order 
it to be wound up (Sec. 16a). When a company enters into con- 
tracts after incorporation but before it is entitled to commence busi- 
ness such contracts are only provisional and would bind the company 
fenty after it is entitled to commence business. Thus in one case 
(Oko Electrical Mfg, Co ., (1906) a Ch. 390) it was laid down that 
if a company went into liquidation before it was entitled to com- 
mence business all who had supplied goods or rendered services to 
the company could not recover. 



APPLICATION AND ALLOTMENT OP SHAKES 

An application for shares is an offer which is accepted by sending 
out a letter of allotment, thus constituting a binding agreement 
Neither the application nor the allotment need be necessarily in writ* 
ing. All the rules with regard to offer and acceptance as dealt with 
in the chapter on Contracts would apply to the application and allot- 
ment oi shares. 

It may be added that in practice the applications are in writing 
and for that purpose specially printed forms are imed with the proa* 
pectus which are to be filled in and signed by the applicant. We 
Lave seen that the directors can proceed to allot shares If the minimum 
subscription is applied for and not otherwise unless the company is a 
private company. If no amount is fixed for such a minimum sub 
icription either by the memorandum or the articles, then when the 
whole amount of the share capital offered for subscription has been 
subscribed and the application amount has been paid to the company 
in cash. This amount on the application of shares shall not he less 
than 5 per cent of the nominal amount of the share. If these condi- 
tions arc not complied within one hundred and twenty days of the 
issue of the prospectus, all money received from the applicants should 
be returned to them forthwith without interest. If any such money 
is not returned within one hundred and thirty days of the issue of 
the prospectus, interest at the rate of 7 per cent would run from the % 
last mentioned day lor which all the directors of the company shall 
be jointly and severally liable (Sec. 101). 

Another point with regard to allotment is whether the directors 
are bound to sell the shares above par, i-e., at a premium, if such a 
premium, is available. It appears that there is no such liability on the 
directors so long as they do not allot the shares either to themselves or 
ro their friends at par when a premium price is available. As long as 
they allow all the shareholders to take the benefit of the premium 
amount by offering shares to the public at par, there is no objection to 
a sale at par. If not, they should secure the benefit of the premium 
for the company. ( \or\shirc fr North Midland Railway Co. v. Hudson 
(1853) 20 I-I- Ch- 539 -) 

Allotment or Transfer to a Minor 

A contract to take shares by minors is voidable, and therefore, care 
should be taken not to allot shares to minors. From the minor's 
standpoint, however, there is no objection to his becoming a member 
ind holding shares cither through subscribing to the memorandum of 
association or getting the shares transferred to his name. If any 
director knowingly allots shares to minors he will be liable to make 
good any loss that may arise to the company. (In re Crenver & Wheel 
Abraham United Mining Co., (187a) 8 Ch. App. 45.) 
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DIRECTORS 

Definition 

A joint-stock company usually carries on business through the 
medium of “ directors ” who control the company's management The 
actual management is generally vested in a special officer called the 
“ manager * and when that officer also happens to be a director, he is 
known as the u managing director.” The Indian Companies Act defines 
the director as including "any person occupying the position of a 
director by whatever name called ” (Sec. 25). Thus, it is the function 
and not the name that matters. (In re Forest of Dean Coal Mining 
Company, (1878) xo ChD. 450.) 

Their Appointment and Qualification 

According to the Indian Companies (Amendment) Act of 1936, 
every public company registered after the commencement of that Act, 
is compelled to have at least three directors. In English law a public 
company, registered after the Companies Act of 1929 came in force, 
must have at least two directon. A private company of course need not 
have directors at all if it so chooses. Tn such cases’ all ’members of a 
private company nrght carry on the business, or there might be what 
is commonly called a “Council." It is, however, the practice in the 
case of all joint-stock companies whether in India, or in England, 
public or private, to appoint a board made up of men of position and 
experience to act as directors. The first directors are generally appointed 
by the promoters and it is not unusual to find a promoter appointing 
himself as a director. Usually the current practice is to name the 
original directors in the articles This has now become universal 
because it is very convenient and saves an amount of unnecessary trouble 
and expense. It should be followed in the case of every modern 
company. If that is not done, the first members or subscribers to the 
memorandum of association act as directors until a meeting of share- 
holders appoints directors. 

The subsequent directors are appointed by members in general 
meeting, but in case any casual vacancy occurs during the interval, it 
shall be filled in by the board of directors itself. 

It may be noted that according to Sec. 83B (2) of the Indian 
Companies (Amendment) Act of 1936, 'notwithstanding anything 
contained in the articles of a company other than a private company 
net less than two-thirds of the whole number of directors shall be 
persons whose period of office is liable to determination at any time 
by retirement of directors in rotation. This provision shall not apply 
to a company incorporated before the commencement of the Indian 
Companies (Amendment) Act, 1936, where by virtue of the articles 
(the company the number of directors whose period of office is 



liable id determination at any tun e by retirement of director* in 
rotation, falls below the two-thirds proportion mentioned in this section.* 

The object of this addition was to provide for not more tfrgn ooe- 
third of the total number of directors being nominated or appointed 
by managing agents. As it was thought doubtful later whether this 
Sec. 83B (a) would achieve that objective, a further section was added, 
viz. Sec. 87 (I) which clearly lays down that notwithstanding any- 
thing contained in the articles of a company other than a private 
company the directors, if any appointed by the managing agents shall 
not exceed in number one-thud of the whole number of mrectois. 

Assignment of Office of Directors 

Now the assignment of office of directors is prohibited by our 
Indian Companies Amendment Ait of 1936 following a correspond- 
ing section in the English Companies Act of 1929 The section lays 
down that it in the case of any company a provision is made by the 
articles or by any agreement eniert d into between any person and the 
company for empowering a direuoi or manager of a company to 
assign his oflfut as such to another person, any assignment of office 
made in pursuance ot the said provision shall notwithstanding any* 
thmg to the contrary contained in thi. said provision be of no effect 
unless and until it is approved by a special resolution of the company 
(Sec. 86B). 


Alternate or Substitute Directors 

Hottest r, the exert is e by a dint tor of a power to appoint an 
alternate or substitute director to ai t for him during an absence of not 
less than three months from the distr ct 111 whuh meetings of the 
directors are ordinarily hi Id, if done with the approval of the board 
of directors, shall not be deemed to lit an assignment of office within 
the meaning of this section 

Of course any such alternate 01 substitute director shall ipso facto 
vacate office if and when the appointor returns to the district in which 
the meetings of the directors arc ordinarily held It will be thus seen 
that temporary appointments of substitute directors do not consta- 
tnte an assignment of office within the meaning of this section, when 
made with the approval of the board of director*. 

Debenture Directors 

There are also cases where debenture holders or some other out- 
ude body is empowered to attend or nominate directors , and in such 
cases the nomination of such a body will in itself be sufficient and 
no further act on the part of the company will be necessary. ( British 
Murac Syndicate v Jlptiton Rabbet Co, (1915) a Ch. 186) If, how- 
ever, the arrangement is that this outside body is to nominate and 
the company is to appoint them, of course the appointment by die 
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company would be necessary. (Plantations Trust v. Pda {S um a tra ) 
Rubber Lands, (1916) B 5 L.J.Ch. 801.) 

Vacation of Office of Director 

Formerly, under the old Act the office of directors was to be 
\ seated only ‘if a clause to that effect appeared in the articles of asso- 
ciation but now there is a section in the new Indian Act which dearly 
fays down the circumstances under which the director vacates his 
office. This section 86 (T) lays down that the office of a director shall 
be vacated if— 

(a) he to obtain within the time specified in sub-section (1) 
of Section 85 , or at any time thereafter ceases to hold, the share 
qualification, if any, necessary for his appointment ; or 

(b) he is found to be of unsound mind by a Court of competent 
jurisdiction; or 

(c) he is adjudged an insolvent ; or 

(d) he foils to pay calls made on him in respect of shares held 
by him within six months from the date of such calls being made ; or 

(e) he or any firm of which he is a partner or any private 

company of which he is a director without the sanction of the company 
in general meeting accepts or holds any office of profit under the com- 
pany other than that or a managing director or manager or a legal or 
technical adviser or a banker; or ^ 

(/) he absents himself from three consecutive meetings of the 
directors or from all meetings of the directors for a continuous period 
of three months whichever is the longer without leave of absence from 
the board of directors; or 

(g) he or any firm of which he is a partner or any private com- 
pany of which he is a director accepts a loan, or guarantee from the 
company fat contravention of Section B8D ; or 

(h) he acts in contravention of Section 86F. 

The above grounds are the grounds specially laid down by the 
section but the section further lays down that nothing contained in 
this section shall be deemed to preclude a company from providing in 
it' articles that the office of the directors shall be vacated on grounds 
additional to those specified in this section [Sec. 86 (1) (2) ]. 

Bankrupt Directors, Managers & Managing Agents 

Following a corresponding section of the English Act it has now 
been laid down specifically by Sec. 86A in addition to the provision 
of disqualification as provided for by See. 86 (I)(c) that if an undis- 
charged insolvent acts as a director or managing agent or manager 
of any company he shall be liable to imprisonment for a term not 
exceeding two years or to a fine not exceeding Rs. 1,000 or to both. 
This section coven companies incorporated both within British India 
and outside British India. 

Qualification of Directors 

It may be mentioned here that the number of shares, which is 
to be the qualification of a director, is laid down in the articles of 
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•go datioa of every company, and, therefore hi aeon as a penoto if 
appointed a director, he ought, within two ntaatlu of hii appointment^ 
to obtain his qualification shares, otherwise his office should he 
vacated. The articles of association of some companies provide for a 
period even shorter than two months. The term M directors** indi- 
cates that they are to direct and manage the company. Though in the 
Companies Act the word 11 directors ” is used, they may be called by 
any other term so long as they are to perform the usual function of 
directors as generally understood. The articles may give special 
powers to one or more of its directors by styling them managing 
directors. An individual or even a firm or a limited company may 
be appointed os one of the directors of a company. {Bulawayo Market 
and Offices Co., (1907) 2 Ch. 458.) 

Cozens -Hardy, L. J., in Automatic Sclj-dcaning Filter Co. v. 
Cunningham , (1906) 2 Ch. 34, said: “I do not think it is true to 
say that the directors arc agents. 1 think it is more nearly true to 
say, that they are in the position of managing partners, appointed to 
fill that post by mutual arrangement between all the shareholders. 11 
The position of directors 110 doubt resembles that of managing part- 
ners in some respects but tluy have not all the powers of managing * 
partners. In some sense they are agents or trustees of the company. 
They are agents of ihc company in so far as they can within their 
powers and constitution of the company inter into contracts on behalf 
of the company. Their 1 unctions resemble those of trustees in so far 
as the assets and property of the company which come into their pos- 
session. They arc noL to make secret profits out of the company, 
taking advantage of ihe.r position as directors oi the company. Nor 
should they enter into contracts with the company on their own behalf 
01 on behalf of some olhci company oi which they are directors unless 
sanctioned to do so by thi. articles oi the company in general meeting. 
(North-West Transportation Co. v. Beatty, (1881) 12 App. Cas. 589.) 

Their Remuneration 

The remuneration of directors is regulated by the articles of asso- 
ciation of the company. The directors are not entitled to be paid, out 
of the assets of the company, their travelling expenses incurred in 
attending board meetings, if there is no provision in the company’s 
articles to that effect. The directors are entitled to their remuneration 
irrespective of profits or losses made by the company unless expressly 
, provided otherwise. With respect to the remuneration due to them; 
the directors rank as ordinary creditors of the company. (In re New 
British Iron Co. t ex parte Bec\with , (1898) 1 Ch. 324.) The peculiarity 
ro be noted in connection with the remuneration of directors is that 
mUf the articles of association fix their remuneration, they are not 
entitled to a remuneration as of right If die articles fix it then on 
their rendering the requisite service they can claim it as a debt due, 
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to them. If, on the other hand, the articles are silent on this point 
the company at its general meeting may vote a remuneration, but 
such a remuneration is merely a gratuity and not one that can be 
enforced as a matter of right. (Geo Newman & Co,, (1895) 1 Ch. £74.) 
The most popular method of paying remuneration is a fee lor every 
meeting attended. Sometimes it takes the form of a Commission 
paid upon the profits made by the company. In this case, it will 
not include the profits made on the sale of the whole undertaking 
of the company, ( Frame j v Bultjontun Mining Co,, (i 8 pi) 1 Ch. 
140.) If the fees arc to lie pa’d at so much a year, or where a lamp 
sum is paid yearly to all the directors, the director who has noL served 
for a complete year is not entitled to be paid anything. If, however, 
the remuneration is to be paid “ at the rate of n so much a year, the 
director who has served for less than a year would be entitled to 
claim his proportionate fee It has also been decided that the directors 
art not entitled to receive their remuneration free of income-tax. 

Their Rights and Duties 

We have noticed that the directors of a company are virtually 
the company’s managers or agents, appointed to act in the interests 
cf the members of the company and stand in what is known as a 
fiduciary position, and, therefore, they should not make any undisclosed 
profits through their office of directors It is also held to be illegal 
for a director to acquire his qualification shares as a present from 
the vendor or founders of the company They have to act within 
rhe powers given to them and if they exceed their powers the company 
may ratify their acts, it such acts come within the powers oi the 
company itself. Of course, a company cannot ratify acts of the directors 
which arc beyond the company's power, 1 e ultra vires the company 

So long as the directors act honestly, they arc not responsible for 
damages unless they ha\c heen gu lly oi gross negligence. They 
would, of course, be liable for misfeasance and fraud Innocent 
directors would not be liable for the fraud of their co-di rectors, if 
the books of accounts of the rnmpany have been kept and audited 
by duly appointed auditors, and if they did not know of the fraud 
and had no reason for suspecting it. 

The directors have also the right to appoint the fint auditors of 
the company, but the subsequent auditors -are appointed by the 
members of the company in general meeting lie directors are 
bound to give all information to the auditors as may be required by 
them in the course of die examination of accounts. 

DIRECTORS OBLIGATORY 

L ( 1 ) Every company shall have at least three directors] 

12) This section rail not apply to a private company (except 
a private company being a subsidiary company of a public company) 
(See. BA), 
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APPOINTMENT OF DIRECTORS 

( 1 ) In default of and subject to any regulations in tbe articles of 
a company other than a private company— 

(i) the subscribers of the memorandum shall be deemed to be the 
directors of the company until the first directors shall have been 
appointed; 

(if) the director of the company shall be appointed by the members 
in general meeting; and 

(iii) any casual vacancy occurring among the directors may be 
filled up by the directors, but the person so appointed shall be 
subject to retirement ac the same time as if he had become 
a director on the day on which the director in whose place he 
is appointed was last appointed a director. 

1(2) Notwithstanding anything contained in the articles of a com- 
pany other than a private company not less than two-thirds of the 
whole number of directors shaD be persons whose period of office is 
liable to determination at any time by retirement of directors In 
rotation. 

Provided that nothing herein contained shall apply to a company 
incorporated before the commencement of the Indian Companies 
(Amendment), Act, 1936, where by virtue of the articles of the com- 
pany the number of directors whose period of office Ls liable to 
determination at any time by retirement of directors in rotation falls 
below the two- thirds proportion mentioned in this section | (Sec. 83B). 

The Act furthi’i slate’s th.it it dull hr ihc duty of every director 
to obtain his qualification shares as stated in the articles within two 
months of his appointment nr in such shorter time as may be fixed 
by the artic'es : iii case he does not possess those shares and in case 
of his failing to do so his office shall be vacated and if lie still acts 
i.s a dircitoi he is liable to he finrd (Sec. 85 ). 

From this it follows that the Ait does not make it compulsory 
for a director to hold any particular number of shares as his qualifica- 
tion unless the articles of association of that particular company lay 
down that the qualification of a dTrrlor shall lie so many shares. 
Section 86 provides that — 

The acts of a director shall be valid notwithstanding any defect 
that may afterwards be discovered In his appointment or qualification : 
Provided that nothing in this section shall be deemed to give validity 
to acta done by n director after Ihe appointment of such director 
has been shown to be invalid. 

Thus even any irregularity in appointment or delay in taking 
up the qualification shares would nor, in the absence o£ notice of 
such a defect, invalidate the acts of the director in question. 

The directors can do all that is fairly incidental to die carrying 
on of die business of the company. Their powers may be limited or 
extended within the objects and constitution of the company by the 
Articles of Association. They can delegate their powers to managing 
directors or committees if so authorised by the Articles. We have 
already seen how the articles themselves can limit tbe powers of 
individual , directors. . . .W* has* seen that <the dbmfiM dbmdd.JMJC 
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enter into contracts with the company in' person or enter into 
contracts with a company in which they are personally interested, 
unless authorized to do so by the articles of the company. Sections 
qiA and 91B provide lo the effect that — 

Section 91A.— (1) Every director, who is directly or indirectly 
concerned or interested in any contract or arrangement entered into by < 
or on behalf of the company shall disclose the nature of his interest at 
the meeting of directors at which the contract or arrangement is deter- 
mined on, if his interest then exists, or in any other case at the 
first meeting of the directors after the acquisition of his interest or the 
making of file contract nr arrangement: 

Provided that a general notice that a director is a director or a 
member of any specified company or is a member of any specified firm, 
and is to be regarded as interested in any subsequent transaction with 
such firm or company, shall as regards any such transaction, be suffi- 
cient disclosure within the meaning of this sub- section, and after such 
general notice, it shall not be necessary to give any special notice 
relating to any particular transaction with such firm or company. 

(2) Every director who contravenes the provisions of sub-section 
(1) shall be liable to fine not exceeding one thousand rupees. 

1(3) A register shall be kept by the company in which shall be 
entrred particulars of all contracts or arrangements to which sub- 
section (1) applies, and which shall be open to inspection by any 
member of the company at the registeied office of the company during 
business hours.] 

| (4) Every officer of the company who knowingly and wilfully acts 
in contravention o f the provisions of sub-section (3) shall be liable 
to a fine not exceeding five hundred rupees 1 

Section 91B.— (1) No director shall, as a director, vote on any 
contract or arrangement in which he is either directly or indirectly 
concerned or interested (nor shall his presence count for the purpose 
of forming a quorum at the time of any such vote) ; and if he does 
so vote, his vote shall not be counted 1 Provided that the directors or 
any of them may vote on any contract of indemnity against any 
loss which they or any one or more of them suffer by reason of 
becoming or being sureties or surety for the company. 

The rontravcnt : on ot the provision of the above section also 
leads to a fine not exceeding one thousand rupees. 

Provided that where a private company is a subsidiary company 
of a public company, this section shall apply to all contracts or arrange- 
ments made on behalf nf the subsidiary company with any person 
other than the holding company. 

It may be added that this prohibition does not prevent a director 
from voting as a shareholder at a general meeting. The directors of 
an insolvent company cannot exercise their powers with a view to 
benefit themselves in view of the approaching winding up. 
case , (1872) L.R. 13, Eq. 255.) The liability of directors participat- 
ing in secret profits and breaches of trust is joint and several. (In re 
Carnage Cooperative Supply Association , (1884) 2 7 Ch.D. 322.) 

With regard to negligence on the part of directors, a distinction 
is made between negligence proper, which means want of due care 



Ctmpanf Law 20) 

and diligence, and error of judgment, which does not fall under the 
description of negligence. Negligence on the part of a director does, 
no doubt, make him liable to make good the money which the 
company may have lost through negligence proper. It was laid down 
in one case, that if a director neglects enquiry and trusts his co- 
workers (directors) he docs so at his own risk. But if the directors 
relied on the officers of the company whom they are entitled to trust 
and whose statements misled them, they will be protected. They 
«hould, however, act like men of ordinary prudence acting on their 
own behalf, otherwise they would be guilty of negligence. Where 
'he articles of association permit, the directors may appoint a manag- 
ing director from among themselves. The managing director will 
not be subject to retirement by rotation and his salary or remuneration 
may Ik fixed by the board of directors. Therr is nothing to prevent 
the company in a general meeting from appointing a general manager 
if the powers arc reserved for such a meeting ; but if the powers have 
Wen given to the directors, the general meeting has no power to 
appoint a managing director and in that case the appointment must 
Ik made by the board ol directors themselves. 

Besides being agents of the company the directors, as wc have 
rren T stand to a certain tuent in the relation of trustees to the 
company and, therefore, if they exercise any of their powers in 
opposition to the interests of the company, that would constitute a 
breach of trust, making them liable to make good the damage suffered 
by the company by any art done on the'r behalf. This breach of trust 
may arise from misfeasance, i.c. through a breach of duty as where 
though they do nor actually misapply the funds of the company their 
conduct is of a nature which constitutes a loss through a breach of 
duty on their part, i.e. where they allot shares to an infani, or take 
bribes, it would be a misfeasance amounting to a breach of trust. 
A breach of trust pure and simple arises where they misapply the 
money of the company. All the directors who are implicated in 
such misfeasance will he liable, but a director who does not take 
part in it and who does not expressly or impliedly connive at such 
a misfeasance is not. liable. 

The Company Law provides for punishment in cases where in 
any writing, report or certificate of balance sheet or other documents 
required by or for the purpose of the Companies Act any mis-state- 
ment is wilfully made on a material particular. The punishment is 
to extend over a term of three years, and may be of any description 
fSec. 282). It has also been held that the directors are alio criminally 
liable, under the Indian Penal Code, if they submit a false balance 
sheet thereby creating a wrongful gain for themselves or wrongful 
loss to others. If, however, where a director of a company is found 
guilty of negligence or breach of trust and the court thinks that 
though the director may be liable in respect of such negligence or 
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breach of trust he has acted honestly and reasonably and should* * 
therefore, be excused, the court has ample discretion to give him 
release wholly or partly (Sec. 281). 

Summary from the Gty Equitable Case 

The following summary as to the rights and duties of directors 
as taken from the judgment of Romer, In re City Equitable fire ’ 
Insurance Co «, Ltd., (192^) t Ch.D. 407, is important.— 

( 1 ) Directors have a discretion as to the manner in which the work ’ 
is distributed between their board and the staff. 

( 2 ) Directors arc not expected to display a greater degree of skill 
than may be reasonably expected from persons of their skill and 
experience though they must discharge their duties honestly and with 
reasonable care. 

( 3 ) Directors are not liable for mere errors of judgment. 

( 4 ) Directors’ duties are of an intermittent nature. They are not 
bound to give continuous attention. 

( 5 ) In case of duties assigned 1o certain officials they are, in the 
absence of grounds nf suspicion, justified in trusting those officials. 

(6) Directors shall nee the company’s money in proper state of 
investment 

( 7 ) Directors and other officeis are entitled to be indemnified by 
the company against all costs, losses and expenses incurred by them in 
discharge of their duties except such as happen from their own wilful 
or wrongful act nr default. 

MEETINGS OF DIRECTORS 

The regulations as to the meetings of directors arc to be found 
in the Articles of Association of all companies. The meeting of 
director* should he regularly convened; i.e. due notice should be 
given to all directors, otherwise the business put ihrough at an 
irregulatly convened meeting is invalid. This rule as to notice, of 
roursc, docs not apply to an adjourned meeting. The Articles of 
Association generally fix a quorum failing which a majority of the 
board must meet (Yoi\ Tramways Co. v. Willows , (1874) 8 Q.B.D. 
685.) In one Faiglish case, however (Pcrurian Railways Co ^ ex parte 
International Contract Co ., (1868) 19 L.T. 803) the court refused to 
declare a resolution invalid on the ground of its having been passed 
l*y a lesser number than a quorum of directors on the ground that 

the smaller number was established as a quorum by the practice of 

the board because in this case the number that passed the resolution 
in question had acted as a quorum for six years. The Articles of 
some companies prescribe that a document signed by all the directors 
shall be as effective as a resolution of the board. In the absence of 

such a provision the directors must meet in order to be able to act. 

(D’Arcy v. Tamar Hill Railway Co*, (1867) LR. 2 Ex. 158.) It is, 
however, doubted if this passing of a resolution by means of a letter 
or a circular signed by all the directors, even though supported by 
artidto, ^regular and within .jhc.cootwplau^.jjf .ff oifl guycs 
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Act. Fry, L. J., in Portuguese Copper Mines, ( 1889) 4 2 CH.D. i6o« 
th#ew considerable doubt on the validity of the practice, as, according 
to his Lordship, without a meeting the directors cannot think. We 
have already seen that the validity or otherwise of a directors appoint- 
ment, if not known or noticed, does not affect the validity of the 
transaction passed at a meeting by him. The next point to be noticed 
i' that proper minutes of the meetings of the directors are to be entered 
in books kept for the purpose. The Companies Act, Section 83, lays 
down as follows : — 

‘‘(1) Every company shall cause minutes of all proceedings of 
general meetings and of its directors to be entered in books kept for 
me purpose. 

“(2) Any such minute, if purporting to be signed by the Chairman 
of meeting at which the proceedings were had, or by the Chairman of 
the next succeeding meeting, shall be evidence of the proceedings. 

“(3) Until the contrary is proved, every general meeting of the 
company or meeting of directors, in respect of the proceedings whereof 
minutes have been so made, shall he deemed to have been duly called 
anil held, and all proceedings had thereat to have been duly had, 
and all appointments of directors or liquidators shall be deemed to 
be valid.” 

It may be further added that thi. directors cannot exclude one 
of their number from acting at their meeting unless the company 
has by a resolution dul.ired that it does nor desire the particular 
direiLor to ,ul. {Ham bridge \. Smith, (jHfly) 41 Ch.D. 162-74.) The 
luludeil dire tor may, Iiowcut, mou for jn injunction restraining 
his LuiUitiucd exclusion. 

It is the miud practice ol the hoanl of directors In delegate their 
pnwiis to .1 committee appointed from among themselves or to 
nianagus or off u its. When the Articles s|»culically' delegate that 
power, the Ixiaul ui diiruurs tan, cun by a quorum of one, drlegatc 
the powers to a conmiltuc of one. (IJmncy v. hrcpioof Doors Ijd ,, 
(ii) 1(1) 2 Ch.J). 142.) 

MEMBERSHIP OF A COMPANY 

(1) The subscribers of the memorandum of a company shall he 
deemed to have agreed to become members of the company and on 
its registration shall be entered as members in its register ot members ; , 
(2) every other person who agrees to become a member of the 
rompany and whose name is entered on the register of members, 
dull be a member of the company (Sec. 40). 

Thus, it would be noticed, that a person can be enrolled a 
member either by signing a Memorandum of Association, or by 
making an application for shares which are allotted, or by getting 
the shares transferred to him from some other member, or, as in 
scittie cases, he may make himself a member by estoppel in liquidation 
by allowing his name to remain- on die register of members, by giving 
14 
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the public An impression that he was a member in some other 
manner It is easy to notice how a person can cease to be a member. 
A person can cease to be a member by getting his name removed from 
the register, or by selling his shires, or by forfeiture, or surrender, or 
rescission on the ground of m srepresent Uion in the prospectus, or on 
the ground of lrngulir allotment of the sharts, eg where the f 
minimum subscription hid not been applied hu Both an individual 
as well as a joint-stock company may be admitted members. A 
company which is a member of mother compinj maj, by a resolution 
of the directors, authorize any of its officers, or other person, to act 
is its represent itiu at any meeting of that other company when the 
jtrson so authorised shall be entitled to exemse the same powers 
nn behalf of the company, which hi represents, is if he were an 
individual shareholder of thil other company (See Ho) 

With regard to the liability of membcis in respect of reduced 
shares, the law 1 lys down th it— 

(1) A memhci oi the lompanv pa >1 oi picscnl shall not be liable 
m respect of any shaie to any call ui contribution exceeding in 
amount, the difference (if any) between the imount paid oi (as the 
La&e may be) the i educed amounl if any which is to be deemed to 
have been paid, on the shares and the amt unt of the shares as fixed by 
the minute 

Provided that if any creditor entitled in respect of any debt or 
claim to obiect to the reduction oi share capital is by reason of his 
ignorance of the proccF dings for i eduction or of tlieir nature and 
effect with respect to his claim nut entered on the list of u editors 
and after the l eduction the company is unable within the meaning 
of the provisions of this Act with respect to winding up by the Court, 
to pay the amount of his debt ni claim then — 

(l) eveiy person who was a member of the company at the date 
of the registration of the order for reduction and minute, shall 
be liable to contribute for the payment of that debt oi claim 
an amount not exceeding the amount which he would have 
been liable to conti lbute if the company had commenced to be 
wound up on the day befoie that registration, and 
(n) if the company is wound up the Couit on the application of 
any such creditoi and proof ol his ignurance as aforesaid may, 
if it thinks fit settle accordingly a list of persons so liable to 
contribute, and make and enfoice tails and oiders on the con- 
tributories settled on the list as if they weie ordinary contri- 
butories m winding up 

(2) Nothing in this section shall iffect the rights of the contribu- 
tories among themselves (Sec 63) 

The liability of members in case of liquidation is laid down as 
follows — 

(1) In the event of a company being wound up, every present and 
past member shall subject to the provisions of this section, be liable to 
contribute to the assets of the company to an amount sufficient for 
payment of its debts and liabilities and the costs, charges and expenses 
of the winding up, and for the adjustment of the lights of the con- 
tributories among themselves, with the qualifications following (that 
b to say) : 
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(1) a past member shall not be liable to contribute if he has 
ceased to be a member for one year or upwards before the 
commencement of the winding up ; 

(ti) a past member shall not be liable to oonlribute in respect 
of any debt or liability of the company contracted after he 
ceased to be a member; 

(iii) a past member shall not be liable to contribute unless it 
appears to the Court that the existing members arc unable 
to satisfy the contributions required to be made by them in 
pursuance uf this Art ; 

fir) in the case of a company limited by shares, no contributions 
shall be required from any member exceeding the amount (if 
any) unpaid on the shares in respect to which he is liable 
as a present or past member ; 

(v) in the case of a company limited by guarantee, no contribution 
shall be required from any member exceeding the amount 
undertaken to be contributed by liim to the assets of the 
company in the event of Its being wound up; 

(vi) nothing in this Act shall invalidate any provision contained 
in any policy of insurance nr other contract whereby the 
liability of individual members on the policy or contract it 
icstrictcd, or whereby the funds ol the company are alone made 
liable in respect uf the policy or contract; 

(vii) a sum due to any member of a company in his character of 
a member, by way of dividends, profits or otherwise, shall not 
be deemrd to be a debt of the company payable to that 
member in case of competition between himself and any other 
creditor not a member of the company ; but any such sum 
be taken into account for Ihe purpose of the final adjustments 
of the rights of the contributories among themselves. 

(2) In the winding up of a company limited by guarantee which 
has a share capital, every member of the company shall be liable, in 
addition to the amount undertaken to be contributed by him to the 
assets ol the enmpany in the event of its being wound up, to contribute 
to the extent of any sums unpaid on any shares held by him (Sec. 156), 

A person does not become a member with a member’s liabilities 
simply because his name was entered on ihe register as the holder of 
shares allotted to him though he nc\cr applied for them nor accepted 
them. Here even though a winding up were to have supervened, he 
can get his name removed from the lcgi&ter. j Arnot’s case , (1887) 
36 Ch.D 702, C.A .1 What is required is an agreement to take 
shares either express or implied. We have seen that a company 
cannot issue its shares at a discount and, therefore, if a person were to 
enter into an agreemem with a company to purchase its shares at 
a discount he cannot enforce the agreement against the company. 
{in re Almada £? Tnito Co., (1888) 38 Ch.I). 415, C.A.) Tf these 
* hares are entered in the register in his name and he acts as a holder 
he will be taken to have agreed to pay for these shares in full. (In re 
Milestone Linoleum case , (1887) 37 Ch.D 191, C.A.) 

Every company shall kerp in one or more books a register of 
members in which particulars as to names, addresses and occupations 
of members, together with a statement of shams held by such member! 
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the distinguishing number of each share and the consideration agreed 
io be paid or paid must be entered. Also the date on which he was 
admitted a member and the date on which he ceased to be a member 
should be stated (Sec. 31). Besides this, every company having a 
share capital shall once at least in every year make a list of all persons 
who on the day of the first or only general meeting in the year are 
members of the company, and of all persons who have ceased to' he 
members since the date of last return or (in case of the first return) 
of the incorporation of the company (Sec. 32). 

No notice of trust, expressed, implied or constructive, shall be 
entered on the register, or be received by the registrar l S it. $$). 
The objo:t ol this is to relieve the company from the complications 
arising from equitable titles or interests of persons in shares. The 
register of members has to lie kept at the registered office of the 
company and shall he open during business hours to the inspection 
cf any memlier gratis and to olheis on payment of one riqiec or a 
lesser sum, except when closed under the provisions ol the Companies 
Act for payment ol dividends, etc. 

A copy of the register, if required by a member or an outsider, 
must be furnished at a charge of six annas per every hundred wnrds 
(Sec. 36). Where a person is fraudulently, or without sullirient 
cause, entered or omitted from the register ol members, an application 
may be made to the court by the aggrieved party for rectification of 
the register (Sec. }8). The register of members is prim a jutic evidence 
of any matters direcled or authorized by the Act to be inserted therein 
(Sec. 40). 

A company with a share capital must keep a branch register of 
members in the United Kingdom which, under our Act, would be 
known as a British Register, This British Register must lx* kept in 
the same manner as the primipal register and shall U a part of the 
same. The company shall transmit to its registered oflue in TikIj.i 
a copy of every entry in its Butish Register as soon as it is made and 
this should he entered in the duplicate British Register kepi at the 
registered office as a part of the principal rcgislcr. 

SHARES 

* Share is defined by the Indian Companies Act ns “ a shaie in the 
share capital of the company, and includes stock except when a 
distinction between stock and share is expressed or implied |Scc. 2 
( *6) I- 

Farewell, J., defines a share in Borland's Trustees v. Steel Brothers 
& Co * (1901) 1 Ch. 288, as “A share is the interest of a shareholder 
in the company measured by a sum of money for the purpose of 
liability in the first place and of interest in the second, but also 
consisting of a series of mutual covenants entered into by all the 
shareholders inter sc. A share is not a sum of money, but is an 
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interest measured by a sum of money, and made up of various rights 
contained in the contract. 1 * 

The share or a similar interest of a member in a company ts 
personal estate which can be transferred as such in the manner 
provided by the Articles of the company. Each share in a company, 
having a share capital, shall be distinguished by its appropriate 
number (Sec. 28;. A certificate, under the common seal of the 
company, specifying any shares or slock held by any member, shall 
1m; prima facie evidence of the title of the member to the shares or 
stock therein specified (Sec. 29). It may be added that when a person 
holding a numlicr of shares in a company wishes to transfer a port 
of his holding, the practice is to lodge the share certificate with the 
company and to get the transfer certified by an officer of the 
company with words to the effect “ certificate lodged ”, This does 
not warrant the tide of the hulder nor deprive the board of directors 
of their fight as per Articles in decline to admit the transferee as a 
member of the rnmp.ni\. A company limited by shares, if so 
aulhoriiTil by its Articles, may, with resjKTi to any fully-paid shares, 
or to stock, issue under its common seal a warrant stating that the 
hearer of the variant, is entitled 10 the shares or slock therein specified, 
and may provide, by coupons or otherwise, for the payment of future 
dividends on the shares or stock ini ludcd in the warrant; such 
warrants are termed share warrants. These share warrants may be 
transferred by delivery (Secs. 43 Sc 44). The holder of the share 
warrant slnli he rulitled, if provided for by the Articles, to surrender 
it for cancellation and to get his name entered as a member in the 
register of members (Sec. 45). The holder of a share warrant may, 
if the Articles provide, lie deemed to be a member of the company 
within the meaning of the Act, except that he shall not he qualified 
in respect of the shares or stock specified in the warrant For being a 
director or manager of the company, in cases where such a qualifica- 
tion is required by the Articles (Sec. 46). Share or shares held by 
s lunatic can he transferred by an order in lunacy by the person or 
persons named in the order. Share nr shares standing in the name 
of a married woman as part of her separate property can lie transferred 
by her without the concurrence of her husband. Shares standing in 
the name of an insolvent may be transferred by his trustee in insolvency 
or the Official Assignee acting as such. On the death of a shareholder, 
the title to shares held by him in his own right passes to his legal 
personal representative who can transfer the shares subject to the 
provisions of the Articles. 

Different Classes of Shares 

The shares of a company may be either— 

(1) Preference Shares and these preference shares also carry 
the further privilege of being cumulative. 
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( 2 ) Ordinary Shares. 

(3) Founders* or Deferred Shares . 

PREFERENCE SHARES 

These are shares the dividend on which is M preferred ", i.r. the 
agreement is that out of rhe available profits made by a company 
during any year, the first dividend of a certain percentage, as agreed, 
is to be paid to holders of preference shares, before any dividend can 
be paid to the holders of ordinary or founders’ shares. If the prefer- 
ence shares carry what is known as u simple" preference, that gives 
the holders 'a right to claim a fixed percentage or dividend, out of 
the profits of each year and, therefore, if during any year there are 
no profits available for dividend, the preference shareholders do 
not get any dividend during that year, nor can they claim the dividend, 
not so paid, out of the profits of any subsequent year. 

Cumulative preference shares , however, carry an additional right 
under which dividends, not paid during any year owing to the 
insufficiency of profits, accumulate to be paid during any subsequent 
year when the available profits are sufficient. 

It may be further mentioned here that the preference right given 
to the shareholders is a preference towards the payment of profits, i.e. 
dividends. There are cases, however, where a preference right is also 
extended to the repayment of capital in case of liquidation. In such 
cases, after all the creditors of the company are paid out and a surplus 
is left, that surplus is to he first utilized towards the repayment, in 
full, of such preference shares before anything can be paid to the 
ordinary or deferred shareholders towards the value uf such shares. 

REDEEMABLE PREFERENCE SHARES 

Under the new Act a new type of shares is now allowed to he 
issued under certain conditions and these shares are called redeemable 
preference shares. The law lays down that subject to the provisions 
of Sec. 105B, a company limited by shares may, it so authorized by 
its Articles, issue preference shares which are, or at the option of the 
company are to he, liable to he redeemed. This is subject to the 
conditions that (<r) no shares are to he redeemed except out of the 
profit! of the company which would otherwise be available for dividend, 
or out of the proceeds of a fresh issue of shares made for the purpose 
of the redemption, or out of sale proceeds of any property of the 
company; (b) no such shares are to be redeemed unless they are 
fully paid; (c) where any such shares are redeemed otherwise than 
out of the proceeds of a fresh issue, the company must, out of the 
profits which would otherwise have been available for dividend, 
transfer to a reserve fund, a sum equivalent to the amount applied 
in redeeming the shares. This reserve fund is to he called “ Capital 
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Redemption Reserve Fund * and the provisions of the Act relating 
to the redemption of the share capital of a company, except as provided 
in this section, shall apply as if the capital redemption reserve fund 
were the paid-up share capital of the company, and (i) where any 
shares arc redeemed out of the proceeds of a fresh issue, the premium, 
if any, payable on redemption must have been provided for out of the 
profits of the company before the shares are redeemed. Besides this, 
a further condition in connection with such issue is that in every 
balance sheet of a company which has issued redeemable preference 
shares, a statement shall be included specifying what part of the issued 
capital of the company consists of such shares and the date on or 
before which those shares are, nr are to be, liable to be redeemed or 
where no definite date is fixed for redemption, the period of notice 
to lie given for redemption. Failure to comply with the provisions 
of this sub-section (2) of Sec. T05H shall entail on the com|>any and 
every officer of the company, who is 111 default a fine not exceeding 
Rs. t,ooo. The redemption of these preference shares may be effected 
on such terms and 111 such manner as may be provided by the Articles 
of the company subject to the provisions of Sec. 105B. The further 
power given is that where in pursuance of this section a company has 
redeemed or is about Lo redeem any preference shares, it shall have 
power to issue shares up to the nominal amount of the shares redeemed 
or lo be redeemed as if tho^e shares had never been issued, and 
accordingly the share capital of the company shall not for the purpose 
of calculating the fee as payable under Sec. 249 be deemed to he 
increased by the issue of shares in pursuance of sub-section (4) ol 
Sec. 105B. Where, however, the new shares are issued before the 
1 eduction of the old shares, the redeemed shares shall 110I, so far as 
relates to stamp duty, be ik< mini lo have been issued in pursuance of 
subsection (4) of Sec. 105 1 ! unless the old shares are redeemed within 
one month after the issue of the new shares. Where these new shares 
have been issued in pursuance of Set. 105B (4), the capital redemption 
reserve fund may be applied by the company, up to an amount equal 
to the nominal amount of the shares so issued, in paying up unissued 
shares of the company to be issued to members of the company as 
fully paid bonus shares. 

ORDINARY SHARES 

These are shares which, in cases where there arc preference shares 
also, receive their dividend out of profits, after the preference share- 
holders are paid their dividends as per rights given to them by the 
regulations of the company. In the absence of there being deferred 
or founders' shares the ordinary shareholders have a right to share all 
the profits left after the payment of the preference shareholders, and 
after due provision is nude by the directors for depreciation, reserve 
fund, etc, 
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FOUNDERS’ OR DEFERRED SHARES 

These are sometimes issued in limited ritnbers, which carry 
a right to dividend, after a fixed percentage is paid to the preference 
and ordinary shareholders, respectively. (Generally, holders of founders* 
shares are entitled to a division among themselves of the whole or 
proporionate profit left after the payment of dividends to the first 
two classes of shareholders named, of course after all due provision is 
made by the directors, as per regulations of the company. These 
shares came to be called founders* shares because they were originally 
created to remunerate the founders of the company whose rights were 
deferred to the other classes of shareholders. In actual practice it was 
noticed later that in certain speculative concerns, such as mining 
companies, the founders’ shares earned large profits. It is, therefore, 
the modern practice to allot founders’ shares only to those who apply 
for a certain number of ordinary or preference shares wiLh a view to 
attract capita] in concerns where such I minders' shares are considered 
a good investment. 

DISTINCTIONS BETWEEN STOCK AND SHARES 

Distinctions between stock and shares in a joint stock company 
are the following : — 

(1) The shares may not necessarily be fully paid but are generally 
payable in instalments known as application money, allotment money, 
first call money, etc., whereas the stocks are always fully paid up. 

(2) The shares are transferable in full, whereas the stock may he 
divided into fractional parts and are transferable in multiples as may 
be laid down by the regulations of the company. 

(3) All the shares are known by their distinctive numbers but 
such a regulation does not apply to stock. 

It may be mentioned here that any company with its capital 
divided into shares may convert any portion of its fully paid share 
capital into stock and give notice of such conversion to the registrar. 
The register of members would, in such a case, show the amount of 
stock held by each member, instead of the amount of share*, with all 
the particulars relating to the holder of such stock as in the case of 
the share register. 


THE SHARE CERTIFICATE 

After allotment the share certificate has to be prepared within a 
reasonable time and exchanged against allotment letter or receipts of 
deposits on account of shares. We have seen that “ A share certificate 
under the common seal of the company, specifying any shares or 
stock held by any member, shall be pnma facie evidence of the title 
of the member to the shares or stock therein specified” (Sec. 29). 
Thus the company is stopped from denying to the innocent holder 
who has bought shares relying on the certificate bona fide that the 
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statements contained in the certificate are untrue ; c.g. that the shares 
were not fully paid though the certificate stated them to be fully paid. 

We have seen that in accordance with Section 31 the company 
is bound to keep a register of members and enter in the register the 
names, addresses and occupations of all the members and, in case the 
company has a share capital, it should also contain a statement of 
shares held by each member together with the amount [raid and 
payable by each. In addition it must contain a statement as to the 
date of admission of a member and also that of his ceasing tn be a 
member. No company can, of course, buy its own shares (Sec. 55). 

Transfer of Shares 

A shareholder has the right to transfer his shares or any other 
interest in the manner provided by the Articles. The shares are 
movable property (See. 28). This transfer is easily effected through 
filling in and signing of the transfer form. This transfer form may 
either Ik a special iorni provided lor the company or the forms 
obtainable at stammers. The usual p rad ice is to puiude !m 
a special form. The transfer form has also to be signed by the 
transferee. According to the usual custom oi stock exchanges, when 
a share is »oUI on the market, the translrtor (ills in and signs a 
tiansler form and hands it over together with the share certificate to 
the transferee. The transferee then lodges this transfer with the 
share certificate, at the office of the company, and the secretary of 
the coni(»aii) brings the said application for the transfer bclore the 
L*oard meeting of the directors. It has been held that, unless the 
directors have die power to refuse to register a member specially 
reserved to them by the Articles, this transfer must be registered at die 
earliest moment of time. 

The directors cannot refuse a transfer to all comers hcrausc if they 
did so they would be abusing their powers. The power to reject 
transfen is a trust to he exercised for ihc benefit of the company and 
should be exercised bona fide without being oppressive, capricious, nr 
corrupt. The directors are not bound to give reasons, but the court 
must be satisfied that they have considered the transfer and have 
refused to register it under powers given to them. If, however, they 
give reasons for refusal the courL will consider whether they arc legiti- 
mate. (In re Bell Bi os,, 65 L.T. 245 ; Sree Mahant Kishora Dotijfc \. 
Coimbatore Spng . & W. Co., (1902) 26 Mad. 79-83; Muir Mills v. 
T. H. Condon , (1900) 22 All. 410.) 

A forged transfer is no transfer and does not, therefore, give the 
transferee any title to the shares. If, however, the company ailing 
on the forged transfer issues a certificate to an innocent transferee it 
would be liable to make good to the transferee whatever loss he may 
have suffered while acting on the certificate issued by the company 
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by relying on it and paying the value thereof. [Bahia and San 
Francisco Railway Co., (1868) L.R. 3 Q.B. 584.] 

Forfeiture of Shares 

The company by its Articles may reserve the right of forfeiting 
the shares of any member for any reason which may be stated in the 
prospectus. The forfeiture is provided for in cases of non-payment 
or for some similar reason, but this power must not be too oppressive 
or illegal. In the case of voluntary liquidation this provision may 
be given cflect to by the liquidator by calling upon the directors to 
exercise their powers. The forfeiture, in its regular course, would 
release the member from his past liability on the shares and therefore, 
it is general and usual to provide in the Articles that in case of forfeiture 
the members shall still be liable to pay the past calls, i.e. those made 
before forfeiture. Of course, with regard to forfeited shares there 
cannot be any future liability. 

Transfer to a Firm 

The transfer may be to a firm in its firm name and, if accepted, 
the partners become individually liable for calls. The usual and 
proper coarse is to get the names of members entered in the register 
as joint holders. 


Transfer after Liquidation 

With regard Lo the transfer of shares after the company is once 
in liquidation, it is laid down that in the case of voluntary winding 
up the transfer of shares can only be made with the request or 
assent of the liquidator and that any other transfer or alteration in 
the status of a member after the commencement of he winding up 
shall be void ; whereas in the case oi winding up by or under the 
supervision of the court any transfer of shares or alteration in the 
status of its members can only be made with the sanction of the 
court, otherwise it would be void (See. 227). 

Frequently direr tots appoint one oi their number as a managing 
director, to look after the management of the company in detail. Here 
two offices, namely that ol the manager and the director, are merged 
into one person. 

Here it will be interesting to note that our Indian Companies 
(Amendment) Act of 1936 now specifically defines a manager as 
distinguished from managing agent, which definition must be usefully 
considered in connection with the discussion of the position of the 
managing director because as wc have already seen a managing 
director is a director who is also a manager. The definition of a 
manager according to Sec. 2(f)(9) is os follows:— 
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Manager means a person who, subject to the control and direction 
of the directors, has the management of the whole affairs of the 
company, and includes a director or any other person occupying the 
position of a manager by whatever name called and whether under a 
contract of service or not 

In order to appoint such a managing director aqd to delegate 
to him such powers oi the board as may be deemed necessary, power 
must be given to the company by special Articles as is generally the 
case. (Nelson fames Nelson 1- Sons , (1914) 2 K.B. 770.) The 
company in general meeting may also empower die directors to appoint 
a managing director. (Hoschoc{ Proprietary Co. Ful(r, (1906) 1 
Ch. 148.) Once the directors are given the power to appoint 
managing directors, the company cannot interfere with the discretion 
of the directors in the exercise of these powers. ( Logan Ltd . v. Davis, 
(1911) 104 L.T. 914.) 


MANAGING AGENTS 

The managing agent is now defined, in Section a(t)A), by our 
Indian Companies Act ot 1913 as under:— 

Managing Agent means a person, firm or company entitled to the 
management of the whole affairs of a company by virtue of an agree- 
ment with J he company and under the control and direction of the 
directors except to the extent, if any, otherwise provided for m the 
agreement, and includes any person, firm or company occupying such 
position by whatever name railed. 

Explanation . — If a person occupying the position of a managing 
agent calls himself a manager he shall nevertheless be regarded as 
managing agent and not as manager for the purposes of this Act. 

It is now laid down that managing agents shall not be appointed 
after the commencement oi the Indian Companies Amendment Art 
to hold office for a term of more than 20 years at a time. With 
regard, however, to those who arc appointed prior to the commence- 
ment of the Act it is now laid down that notwithstanding anything 
to the contrary rontained in the Aricirs oi a rompaii) or in any 
agreement with the compan> a managing agent of a company appoint- 
ed before the commencement of the Indian Companies Amendment 
Act of T936 shall not continue to hold office after the expiry of 20 
years from the commencement of the Act unless he is re-appointed 
to the office or unless he has been re-appointed thereto before the 
expiry of the said 20 years. Thus the rights of the old managing 
agents appointed prior to the coming in force of the Amendment 
Act of 1936 have been preserved for a further period of 20 years 
after the commencement of the Act in case their agreements are 
lengthy enough to exceed this period. If a managing agent becomes 
Insolvent his office is vacated and transfer of office of a managing agent 
is void, nnteaa it is approved by die company in a general meeting. 
If a charge is given by a managing agent in connection with his 
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own debts on his own income or remuneration or if he were to 
assign some or any part of it, the same shall be void as against the 
company. Where the managing agent is removed either through 
the company being wound up or for any other reason, he shall not 
be entitled to any compensation even though provided in the agree- 
ment, in case the court finds that the winding up was due to the 
negligence or default of the managing agent himself. All alterations 
and variations in managing agency contracts or agreements must be 
made with the approval of the company after the commencement of 
the Amending Act of iyj6. 

With reference to their remuneration also it is now laid down 
that it shall lie ha&ed on a fixed percentage of net annual profits of 
the company with a provision for minimum payment in case of 
absence of oi inadequacy of profits together with office allowance to 
Lie defined in the agreement of management. Any additional stipula- 
tion in the agreement other than thc.se as to remuneration will not he 
binding on the company unless sanctioned by the company by a special 
resolution. Iwen the net profits on which the remuneration is to be 
calculated nil the pei milage basis are now defined and it is laid down 
that they shall lie calculated after allowing for all the usual working 
charges, interest on loans and advances, repairs and outgoings, 
depreciation, bounties or subsidies received from Government or from 
a public body, profits by way of premium on shares sold, profits on 
sale proceeds of forfeited shares or profits from the sale of the whole 
or part of the undertaking of the company but without any deduction 
in respect of income-tax or super-tax or any other tax or duty on 
income or revenue or for expenditure liy way of inlcrcsL on debentures 
or otherwise on capital account of any sum which may be set aside 
in each year out of the profits for reserve or any other special fund. 
This rule as to remuneration does not apply to a private limited 
company except a private company which is a subsidiary company of 
a public company or to any company whose principal business is 
insurance. Loans to managing agents arc also now prohibited from 
being given by the company from its own moneys though the 
managing agents can hold credit in a current account maintained 
sulijccL to the limits previously approved by the board of directors of 
a company to the managing agents for the purposes of the company's 
business. If this rule is violated, every director of the company who 
is responsible for the violation or the giving of the loan is liable 
to a line and if the loan is jqol repaid, the director shall he liable 
jointly and severally for the amount unpaid. The managing agents 
also cannot enter into contracts for the purchase and supply of goods 
to the company except with the consent of three-fourths of the 
directors present and entitled to vote on the resolution, 

1l is now also prohibited after the commencement of the Act for 
one company under the management of the same managing agent to 
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make any loan to another company nor is one company premitted to 
guarantee a debt or loan of the other. Thus, intercompany kens 
under the same managing agency are now prohibited. The managing 
agent cannot now issue any debentures except with the authority 
of directors and within limits fixed by them. Hum a company cannot 
delegate this power to the managing agents. A managing agent is 
also prohibited from engaging in any business on his own account 
which is of the same nature and directly competes with the business 
carried on by the company under his management or by a subsidiary 
company of such company. 

DIVIDENDS 

The division of profits among shareholders or members of a 
company is made in dividend 1 :. The dividends cannot be paid out 
of the capital of a company, but they arc only to be paid out of the 
profits made and accrued. 11 the directors willully pav dividends out 
of capital, they would have to make good the amount personally. 
{Oxford Bent-fit Building Society ^ (1887) ^ Cli.D. 502. ) So are the 
auditors ol the com|iany who are parlies lo the payment of dividends 
nut oi capital. ( Municipal Freehold lumd Co ., iJti. v. Pollington , 
(i8yn) ()$ L.T. 2-58.) In smh cases, however, the sh.ir holders who 
receive the dividend with the knowledge that it was pair! out of rapital 
are bound to indemnify the duertors against their liability <m such 
a payment. [Muxhum \. Grant , (jgim) 1 ( 4 ).B. 88 (J.A.) The Act, 
however, provides thaL where shares are issued by a company ior the 
purpose of raising money to ihfrav expenses tor thi iniisliuction of 
any work or buildings, or ior the provision nl any plant wlmh cannot 
lie made profitable tor any lengthened piriod, the company may pay 
interest for so much oi ihc share capital as is lor tin tune lning 
paid up for ihc period. This tail only W done il authorr/uJ by 
the Articles, 01 by a special resolution, jnd lhai too, after basing 
obtained the previous sanction of the Ixnal (lovunnunt. The laical 
Government may appoint a person lo enquire and rc|x>jt as to the 
circumstances of the case before sain Honing a dividend and may also 
require the company to give security lor the payment ol the cost 
of such an enquiry (Sec. 107). It is also provided by the same 
section that the rale of interest shall not exceed 4 per cent per annum 
or any lower sum as may be prescribed, and that such a payment 
flhoald be shown clearly in the accounts of the company. The pay- 
ment of such an interest will not operate as a reduction of the amount 
paid up on the shares. This section will not apply to the Indian 
Railway Companies Act or the Indian Tramways Act. The power 
as to the payment of dividends is generally vested in the directors 
by the Articles or the power may have been given in general meeting. 
The payment of dividend for any particular year is entirely at the 
(fraction of the directors and they cannot be compelled to declare one. 
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The directors have also the power to cancel the declaration of a 
dividend which they declared as an interim dividend if they find later 
on that it would have to be paid out of capital. The dividends arc 
to be paid in cash unless the Articles permit them to be paid in 
shares. 

Wilh regard to the payment of dividends out of profits, 
considerable difficulty has arisen through conflicting decisions on 
the question as to what are divisible profits. As a general rule the 
balance of the earnings of a company after deducting from them the 
expenses inr bringing about these earnings is a measure of such profits. 
Of course, before arriving ai the amount of profiis, allowance for the 
proper depreciation of wasting assets should be made. According to 
Jesse 1 , M. R., “the profits of the year, of course, mean the surplus 
in receipts after paying exjx a nses and restoring the capital to the place 
it was on isi January in that year.” ( Dent v. London Tramway Co., 
(jHHd) 16 Ch.l)., p. $<54. ) The last (Mint, that is restoration of lost 
capital, has been .1 point on which conflicting decisions have been 
gi\en. Formerly the Appeal courts seem to ha\c favoured the 
proposition that it was not absolutely necessary to make good lost 
capital during the subsequent years before paying a dividend, out ot 
the excess of the current receipts over the current expenditure. 
Immediately after, this decision was doubted by the House of Lords, 
but no decisive final pronouncement was made on the point. (Dovey 
v. Cory , ( tyor) App. Cas. 477.) In Lee v. Newchatel . isphalt Co., 

( T899) 41 Ch. C. 1 . P., it was derided that a dividend may be declared 
out of the profits without deducting losses of fixed capital but the 
loss on floating capital must be deducted out of the profits before 
arriving at the balance of divisible profits. This would, of course, 
mean that the depreciation on wasting capital assets as well as others 
may not be charged to profits before arriving at the figure of profits 
out of which dividends are to he paid as per the Articles. Profits, of* 
course, mean trading profits, but under certain circumstances 
dividends may also be paid out of capital profits. (Lubboc\ v. British 
Ban\ of S. America , (189a) 2 Ch. 198) ; e.g. where there was a sale 
of some capital assets which resulted in a surplus in total assets in 
excess of the paid-up capital and the company’s liabilities to outside 
creditors, the company was allowed to treat the excess as profits and 
distribute it as dividend. With regard to the necessity of charging 
proper depreciation on all assets of a wasting nature before arriving at 
the correct figure of profits, the following remarks of Swinfen Eady, 
J., In re Crabtree , (1912) ro6 L.T. 49, may well be quoted here: 
“In the ordinary course of ascertaining the profits of a business where 
there is power machinery and trade machinery which is necessary in 
order to |x*rform the work of the business, it is, in my opinion, 
essential that, in addition to all sums actually expended in repairing 
the machinery, or in renewing parts, there should be also written off 
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a proper sum for depreciation, and that sum, varying with the class 
of machinery, with the nature of the business, and with the life of 
the machinery, has been written off for depreciation." 

The profits may be* what arc known as capital profits, i.c. the 
increase which the capital itself has brought about ; e.g. the rise in 
the value of fixed assets. For rhe payment of dividend out of such 
profits it is necessary to remember that the capital as meant by law, 
in case of joint stock companies, is the actual amount subscribed 
pursuant to the Memorandum of Association and that which is repre- 
sented by such subscription. If, therefore, there has been any 
accretion to that capital according lo Lindley, J., in Vernrr v. General 
Commercial Investment Trusty (1894) 2 Ch. 264, such an accretion 
may be realised and distributed among the shareholders by way of 
dividend. It is, however, necessary, in order to arrive at such an 
accretion, tn get all the assets and the liabilities revalued and after 
deduiliug the figure ol subscribed cjp1L.1l the bjlancc of divisible 
profits may he arrived at. 

The power to declare dividends may lie vested either in the 
directors or in the general meeting as may be provided lor in the 
Articles ol Association. (Jencrally speaking, the Articles empower the 
directors to declare interim dividends whereas the power to declare 
a final dividend is left to the company in general meeting. Where 
the directors have the power to declare interim dividends they cannot 
be compelled to do so. Again, the Articles usually provide that the 
directors shall have ihc power lo decide what sum out of profits 
should be set aside for a reserve fund and in such cases their discretion 
cannot be questioned on the ground that such a course reduces the 
amount available for dividends. ( Fisher v. Blar\ and White Publishing 
Co., (1901) 1 Ch. 77s, C.A.) II no such power is given lo the 
directors, the company, in its general meeting, can decide what amount, 
if any, should be set aside for the reserve fund. Of course, profits 
forming the reserve fund, remain profits and are capable of future 
division as such. ( Lever v. lumds Securities Co., (1891) 8 T.L.R. 94.) 


Limitation applying to Dividends 

It has been decided 111 a Madras Full Bench ease, A. Vq y\ata 
Gurunatha R. Sheshayya v. Sri Tripurasundari Cotton Press , 49 Mad. 
468, that a suit for dividend declared is a suit for debts, and thus 
limitation here in India applies to it after the expiry of six years 
from the date the right to sue accrues. In England the period is 
twenty years from the date of declaration. {Artisans Land & Mart * 
gage Corporation , (1904) 1 Ch.P. 796.) 

The directors when empowered to declare the amounts available 
for dividend arc entitled to lay aside whatever sum they think necessary 
for the reserve fund before arriving at this balance. 
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MEETINGS 

The meetings that may be held in connection with joint stock 
companies are the— 

(1) Annual general meeting, 

(2) Statutory meeting, and 

(3) Extraordinary general meetings. 

It may be added that though the usual conduct of the business 
of a company is vested in duly appointed officers, the ultimate and 
final control is reserved to the company in its general meeting. These 
meetings arc in the usual course' summoned by the secretary at the 
usual notice of seven clear days. In the case of an extraordinary 
meeting, the purpose for which such a meeting is summoned is stated 
in the notice. The chairman of the meeting assumes control as to 
the conduct of the meeting and usually places the business before 
the meeting as per the agenda, and the debate on any particular matter 
tnay be pul an end to by the chairman with the concurrence of the 
majority. | Wtdl v. London and Northern Assets Cot potation No. /, 
( r8(|B) 2 Ch. ^hg.l At these meetings members alone can be present. 
The proxies shnuld almost in every case, as per the provisions of the 
Articles, have to Ik* themselves members and no member can insist 
on his solicitor accompanying him to the meeting. At these meetings 
shareholders can speak on any proposition that may be before it hut 
no shareholder is entitled to speak as much as he pleases but has a 
right to lx* heard in reasonable terms lor a reasonable lime. (Parashram 
Dattatraya Shttmdasani v. The Tata Banks 47 Bom, 915.) Again, if 
a notice as to a meeting is duly given such a meeting cannot hr 
cancelled by a subsequent notice but the meeting must he held and 
adjourned. | Smith v. Pannga Mines , Ijd (1906) 2 Ch. icj}. | It 
has also been held ibat a company is not “ cnr|>oralely assembled " 
unless ihr meeting has hern summoned alter due notice as per its 
Articles is given and thus every member is given an opportunity to hr 
present. (Smyth v. Darby, (1849) 1 H.L.C. 789.) Of course, at 
every meeting the rcquiicd quorum must be present as per the Articles 
of Association. 


(1) ANNUAL GENERAL MEETING 
A general meeting of every company shall be held within eighteen 
months from the date of its incorporation and thereafter once at kait 
in every calendar year and not more than fifteen months after the 
holding of the last preceding general meeting. The failure to hold 
these meetings, as piovided, would make every officer of the company 
knowingly a party thereto, liable to be fined to the extent of five 
hundred rupees, and in case of such default the court may, on the 
application of any member of the company, call or direct the calling 
of a general meeting of the company (Sec- 76). At this general 



Company Law aa$ 

meeting the r ep or t on the company’s affairs and the final accounts and 
balance sheet duly certified is generally to be laid before the meeting. 
The chairman of the company, or the person elected chairman, usually 
introduces the report with an opening speech in which he generally 
reviews the work of the company during the period under considera- 
tion. He then moves the adoption of the report and is seconded by 
one of the directors present. The report is then open to the meeting 
for discussion and every member present has a right to offer his 
remarks and crfidsm on it. The members may also call for any 
information they may desire but the directors are bound to give only 
such information as they think best in the interests of the company. 
If the members are dissatisfied with the rejiort they can oppose the 
adoption of it ; il they succeed, that would amount to a vote of 
rensure on the directors. If ihc report lx* carried, the resolution for 
dividend (if any) In be paid, would lx- moved by one of the directors. 
The meeting would then tot inmate with the election or re-election of 
directors and auditors and the usml vote of thanks to the chair. The 
chairman of a company can, unless otherwise provided for by the 
Artirles, adjourn the meeting loi a good cause by leaving the chair. 
If, however, the Articles lequirc the adjournment to he decided upon 
hy a majority, the chairman must consult ihe meeting on the question 
of the adjournment, failing which the meeting can elect its own 
chairman and proccrd with the business. 

Voting at Meetings 

Tht power of voting at mci tines of shareholders is usually 
specifically provided fur b) tin Articles of Association. It is usually 
oil the fooling ol one voti for evuy share, but it may be restricted 
and certain classes of shareholders nuy not have voting power at all 
or one vote may hr provided for a certain number of shares. Absent 
shareholders may vote by proxies if the Articles so provide. It has 
been recently held that a shareholder who has given a proxy is free 
to attend and vole and wlu:ii he does so vote the proxy is rejected, 
f Cousins v. International Bnc{ Co, (i<)*i) a Oh. 90 | 

(a) STATUTORY MEETING 

Every company limited hy shaics and every company limited hy 
guarantee and having a share capital shall, with n a period of not leu 
than one month nor more than six months from the date at which the 
company 15 entitled to commence business, hold a general meeting of 
the members of the company, which shall be called the statutory 
meeting. At the statutory meeting the statutory report^ which has to 
be sent to every member ten days before the meeting and which has 
to be certified by at least two directors, is to be considered. The 
15 
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statutory report is to contain information about the total number of 
shares allotted distinguishing those allotted as fully or pardf 
paid otherwise than in rash, the totial amount of cash 
received in respect oi all the shores allotted, also an abstract of 
the receipts of the company whether from its share capital or from 
debentures and of die payments made thereout upto a date within 
seven days of the date of the report. The receipts and expenditure 
ate to be shown under distinctive headings. The receipts of the 
company from shares and debentures and other sources, the payments 
made thereout and particulars concerning the balance remaining in 
hand and an account or estimate of the preliminary expenses of the 
company ought to In dearly shown. 'The report has also to show the 
names, addresses and description of the directors, auditors (if any), 
manager (if any ) and secretary of the company. If nn> contract is 
to lie submitted or the modification of which is tn he pul in the 
meeting for approsal, particulars with regard to that contract have 
also to be stated together with particulars of the modification (if any) 
of such contract. A copy of the rcjwrt has also to lie filed with the 
registrar. At this meeting any of the members prevent shall be at 
liberty tn discuss any matter relating to the formation of the company 
or arising out of the statutory report, whether previous notice has been 
given or not ; but no resolution, of which notice has not been given 
in accordance with the Articles, may be passed (Sec. 77). 

(3) EXTRAORDINARY MEETING 

The directors may call an extraordinary general meeting, whenever 
they consider it desirable. Further, Lhe director* ol the company, 
which has a share capital, .shall, on the requisition of the holders of 
not less than one-tenth of the issued share capital of the company, 
on which all calls or oihrr sums due have been paid, forthwith proceed 
to call an extraordinary gem ral meeting of tin company. The requisi- 
tion must stale the objects ol the meeting and must be' signed by the 
requisitions! s. If the directors do not proceed within twenty-one 
days from the date of the requisition being so deposited Lo cause 
a meeting to he called, the rtqu Unionists or a majority of them in 
value may themselves call a meeting within three months of lhe date 
of the deposit of the requisition. If at th : s meeting any resolution is 
passed which requires confirmation at another meeting, the directors 
shall forthwith call a further extraordinary general meeting for the 
purpose of considering the resolution and, if thought fit, of confirming 
it as a special resolution, and if they fail to do so within seven days 
from the date of the passing of the first resolution, the requisitionists 
may themselves call the meeting (Sec. 78). 

* It may be further added that the voting at the meeting shall 
depend upon the provisions of the Articles but in the absence of these. 
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f every member shall have one vote and any person elected by the 
Tbembcrs present at a meeting may be a chairman thereof, in case 
a chairman is not appointed by the regulations of the company or the 
^one appointed is not present (See, 79). 

Resolations 

The resolutions passed at a meeting may be (1) ordinary, (3) 
extraordinary, or (3) special. 

An ordinary resolution is a resolution passed by the majority of 
such members as are entitled to vote who are present in person or by 
proxy. 

An extraordinary resolution is j resolution which has been passed 
by a majority of not less than three-fourths of such members entitled 
to vote, as are present in person or by proxy, at a general meeting of 
which notice sjieci tying the intenimn to propose the resolution as an 
extraordinary resolution has been duly given (Ser. Hi). 

A special n solution is a resolution passed m the manner required 
''for the passing of an extraoi dinary resolution and ai a general meeting 
^iif which not less than twenty-one days’ notice specifying the intention 
to propose the resolution as a special resolution has been duly given : 
provided that if all the members entitled 10 attend and vote at any 
such meeting so agree, a resolution may lx* proposed and passed as a 
special resol ul 'on at a mcetinc of which less than twenty-one days’ 
notice has been given (See. 81). 

At anv of these meetings w here any of these resolutions is proposed 
to be passed a poll may be demanded by ihree persons fnr the time 
being cnt’tlcd to vote according to the Ai ticks unless the Articles 
require a larger number, but such number must not exceed five in any 
case. The cha : rman, upon a poll being demanded, shall direci the 
voting to he computed in accordance with the regulations and the 
Articles, i.e. according Lo the number of \ tiles to whirh each member 
is entided as per the provisions in the Ai ticks. The chairman may, 
however, d rect the voting lo be taken it the same meeting or in any 
Other manner (See. 8t). 

It may bo added that a copy of each special and extraordituiy 
resolution shall, within fifteen dayi from the confirmation of the special 
resolution, or from the jurying of the cxtraoidinary resolution, be filed 
with the registrar (See. 82). It is further provided that the proceed- 
ings of the general meeting and of the meetings of directors must be' 
entered in books kept tor that purpose in the form of minutes and 
that these minutes should be signed by tht chairman of the meeting 
at which the proceedings were held or by the chairman of the next 
succeeding meeting and that such signed minutes shall be evidence of 
the proceedings. 
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Special Resolutions when necessary 

The .special resolutions arc neccssaiy when 

(1) the articles of the company are to be altered; or where 

(2) the memorandum has to be altered (of course after the leave 
of the court as may be necessary under law) ; or 

(8) to alter the name of the company with the consent of the local 
Government ; or 

( 4 ) for effecting the reduction in the capital of the company; or 

( 5 ) for sub-division of same. 

LOANS, MORTGAGES AND DEBENTURES 

How far a company can borrow depends on its constitution and 
rhe nature of its business. Thus the power to borrow, whether on 
mortgage or otherwise, npy be either express or implied from the 
nature of the business ; c.g. a trading company is held to have an 
implied power to borrow. When, however, the company has the 
power to borrow it can do so by various means suLh as, by a legal or 
equitable mortgage, by debenture bonds, bills of exchange, promissory 
notes, bank loans, overdrafts, etc. If, however, the company has no 
power to borrow', the loan and all securities for it arc entirely void ; 
whereas, if the loan is within its ]>ower, but the directors had no 
powrer to close such a loan, the company may ratify such a loan at its 
discretion. With regard to a charge or mortgage, a company with 
borrowing powers can not only charge the present but also the future 
property such as book debts, uncalled capital exclusive of ‘reserve 
capital*, etc. 11 a company borrows on deposits the depositor 
gets no security or charge on the company’s property. 

The most usual form in w’hirh a company borrows is by the 
issue of debentures. These debentures may constitute so many bonds 
for a simple loan, viz. nulled debentures, or they may be secured by a 
debenture-holders on one side and the company on the other. The 
charge may be either floating nr fixed. When the charge is floating 
the company is free to deal with the property forming the subject- 
matter of the charge until the said charge gets ‘fixed ’ by an event such 
as the winding up of the company. Until such event occurs the 
company is, as wc have seen, free to deal with its property and 
therefore it can even mortgage such property in priority to the floating 
charge. When such a floating charge is created the usual practice is 
to draw out a trust-deed as between the trustees on behalf of the 
debenture-holders on one side and the company on the other. The 
trustees come in as soon as the charge becomes fixed. In the case of 
a fixed charge a particular properly, or a set of properties, are specifically 
mortgaged with the debenture-holders. It may be further added that, 
in accordance with Section 109 — 

( 1 ) Every mortgage or charge created after the commencement 
of this Act by a company and being either— 
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(a) a mortgage or charge for the purpose of securing any issue of 
debentures ; or 

(b) a mortgage or charge on uncalled share capital of the 
company; or 

(c) a mortgage or charge on any immovable property wherever 
situate, or any interest therein; or 

(d) a mortgage or charge on any book debts of the company; or 

(e) a mortage or charge, not being a pledge on any movable 
property of the company except stock in trade; or 

(/) a floating charge on the undertaking or property of the 
company ; 

shall, ?o far as any security on the company's property or undertaking 
is thereby conferred, be void against the liquidator and any creditor 
of the company, unless the prescribed particulars of the mortgage or 
Lharge, together with the instrument (if any) by which the mortgage 
or iharge is crcattd or evidenced, or a copy thereof verified in the 
prescribed manner arc filed with the registrar for registration in the 
maimer required by this Act within twenty-one days after the date of 
lls creation, but without prejudice to any contract or obligation for 
repayment of the money thereby secured, and when a mortgage or 
charge become, soul under this section the money secured thereby 
shall immediately become payable. 

Provided that— 

(1) in case of a mortgage or charge created out of British India 
comprising .solely property situate outside British India, twenty-one 
days after the date on which the instrument or copy, could, in due 
course of post, and if despatched with due diligence, have been received 
in British India shall be substituted for twenty- one days after the 
date of creation of mortgage or charge, as ihe time within which the 
particulars and instrument or copy are to be filed with the Registrar ; 
and 

(ti) where the mortgage or charge is created in British India but 
comprises property outside British India, the instrument creating or 
purporting to create the mortgage or charge or a copy thereof verified 
in the prescribed manner may be filed for registration notwithstanding 
that further proceedings may be necessary to make the mortgage or 
charge valid or effectual according to the law of the country in which 
the property is situate; and 

(iii) where a negotiable instrument has been given to secure the 
payment of any book debts of a company, the deposit of the instrument 
for the purpose of securing an advance to the company shall not for 
the purposes of this section be treated as a mortgage or charge cm 
those book debts; and 

(to) the holding of debentures entitling the holder to a charge on 
immovable property shall not be deemed to be an interest in immovable 
property. 

(2) Where any mortgage or charge on any property of a company 
required to be registered under this section has been so registered, any 
person acquiring such property or any part thereof or any share or 
interest therein, «h»dl be deemed to have notice of the said mortgage 
or charge as from the date of such registration. 
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Registration of charges on properties acquired 
subject to charge 

(1) Where after the commencement of the Indian Companies 
(Amendment) Act, 1936, a company registered in British India acquires 
any property which is subjic' to a charge of any such kind as would, 
if it had been created by the company after the acquisition of the 
property, have been icquircd to be registered under this Part, the 
company shall cause the prescribed particulars of the charge, together 
with a copy (certified in the presented manner to be a correct copy) 
of the instrument, if any, by which the charge was created or is 
evidenced, to bo delivered >o th" legistrai for registration in manner 
required by this Act within twenty-one days after the date on which 
the acquisition is completed: 

Provided that, if the properly is situate and the charge was created 
outside British India, twenty-one days <ifter the date on which th» 
copy of the instiument could in du* course of po-t, and if despatched 
with due diligence, have been received in British India shall be 
substituted for twenty-one days after the completion of the acquisition 
as the time within which ihe partic.il *rs and the copy of the instiu- 
ment ore to be delivered to the registrar. 

(2) If default is made m complying with this section, the company 
and every officer of the company who is knowingly and wilfully in 
default shall be liable to a tine of five hundred rupees. (Sec. 109A). 

In case, ho we \ or, where a series of debentures containing any 
charge to the hem in ot which tlu debenture holders of that series 
are entitled pan passu is created, it shall be sufficient if these are* filed 
with the registrar with n tw^nty-mio days afiei the extrution of the 
deed or, if ihcrc is no deed, after the execution ol any debentures of 
the series, the following particulars : — 

(a) the total amount secured by the whole senes; and 

(2j) the dates of the resolution authorising the issue of the series 
and the date of the covering deed (if any) by which the security is 
created or defined; and 

(c) a general description of the property charged; and 

(d) the names of the trustees (if any) for the debenture-holders 
(Sec. 110). 

Again, it a commission, discount, oi allowance had to be paid 
directly or indirectly on the issue of such debentures, the parUculars 
of such commission, discount oi allowance as ihi amount or percentage, 
should also be filed. 

The debentures may be redeemable at liu expiry of a fixed period, 
at notice, or irredeemable. T he last named Jebcn lures give a sort of 
perpetual annuity to the holder and fall due on the winding up, 
unkss the words irredeemable were used, as may appear from the 
context, to mean that the holder cannot demand payment at his option. 
The holder can also enforce his security if rhe company parts with 
the whole, or substantially the whole of its undertaking. The interest 
payable on debentures must be clearly stated in them and though it 
may be expressed to be payable at fixed intervals it falls due de die in 
diem* As debenture-holders, unlike shareholders, are creditors of die 



company, the interest has to be paid as agreed irrewertm ^ pitiftll 
or /bsses made by die company. The non-payment of interest,; usually 
as. per stipulations inserted, makes the capital payable immediately. 

Debentures are usually made tarnsfcrable in the samenmnner 
as- shares. The debentures may be made to bearer with a view to 
instke them assume as far as possible the character of negotiable 
instruments. In these cases arrangement is made for the payi&ent of 
interest by the issue of coupons which are annexed to the certificates 
which arc to be cashed by the holder as each falls due. The last of 
the coupons, usually known as the “talon”, entitles the holder to the 
issue of a fresh series of coupons for future years. 

Debenture Trust-Deed 

Where a large loan is raised by the issue of debentures, the' 
holders of debentures are also given a fixed charge on some specific 
property of the company. For this purpose it is usual to have a trust- 
deed prepared, under which the free-bold or lease-hold property I* 
specifically mortgaged and specially conveyed to trustees on behalf of 
the debenture-holders. The mortgage deed gives powers to the 
persons named therein as trustees, powers of acting on behalf of the 
debenture-holders upon emergencies. The deed generally contains 
detailed conditions and stipulations safeguarding the interest of the 
debenture 4 ioldcrs which cannot be done in the case of debentures 
without a special trust-deed because in the latter case these conditions 
and stipulations would have to be endorsed or printed on the back 
of the debentures, which method hardly provides the requisite scope 
for inserting details. It must be further noted that when debentures 
are issued creating a charge it should be clearly declared that each 
debenture of the series issued is to rank equally with the others of 
that scries, otherwise the Legal position will be that each of the series 
issued will have priority' over those issued later. [Gartside v. Silfetone 
and N. Coal and 7 . Co., (1882) 21 Ch.D. 762.] 

When a trust-deed is prepared, that generally gives power to the 
trustees to appoint receivers on the happening of contingencies specifi- 
cally provided for in the deed. In the absence of such specific power, 
application has to be made to the court for the appointment of a 
receiver. This debenture trust-deed creating the mortgage or charge 
has of course to be registered (Sec. 109). 

STATUTORY BOOKS 

Every company is bound to keep the following books under, the 
Companies Act:— 

( 1 ) A Register of Members showing the names, addresses and 
occupations, if any, of the members and in case of a company having 
a share capital, the statement of the shares held by eaeh membe^ 
distinguishing each share by its number, together with die atnotjdat' 
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Mid, w agrtodto be paid, or considered as paid on these shares. Also 
the dace on which each person was entered as a member and the date 
on which each person ceased to be a member, has to be stated in the 
register (Sec. 31). 

(2) A Hegister of Directors and Managers stating the names, 
addresses and occupations of the directors and managers (Sec. 27). 

(3) A Register of Mortgages and Charges.— A limited company 
must keep a register of mortgages and enter therein all mortgages and 
charges specifically affecting the property of the company, giving in 
each case, a short description of the property mortgaged or charged, 
tile amount of the mortgage or charge, and the names ot the mortgagees 
or persons entitled thereto (Sec. 123). 

(4) An Annual List must b 1 made out showing the names of 
perrons who, on the day of the first or only ordinary general meeting 
in the year, are members of the company, and of all the perrons who 
have ceased to be members since the dote ot the last return, or (in 
cbbb of the first return) of the incorporation ot the company. Tlie 
annual summary shall state the names, addi esses and occupations of 
all the past and piesent members mentioned therein, together with 
particulars of the number ct shares held hy each of the existing 
members at the date ot die summary, specifying shares transferred 
Since the date of the last utum or since the date ot incorporation as 
the case may be [Sec 32 (2)J. 

(5) The Minute Book— 1 he Indian Companies Act, Section 83, 
lays down that every company shall cause minutes of all proceedings 
of general meetings and ot dimeters to be entered in the books kept 
for that purpose, and that such minutes ought to be signed by the 
chairman of the meeting at which the proceedings were held or by the 
chairman of the next succeeding meeting and that they shall be 
evidence of the proceedings. These minutes should not be altered 
subsequently by additions or subti actions because such alterations are 
held as irregular. 

ACCOUNTS OF JOINT STOCK COMPANIES 

Books to be kept by company and penalty 
lor not keeping proper books 

Section tjo oi the Indian Companies Art of 1913 as amended by 
the Amending Act of 1936 lays down that : — 

(1) Every company shall rau&c to be kept proper books of account 
with respect to— 

(a) all sums of money received and expended by the company 
and the matters in respect of which the receipt and expenditure takes 
place; 

(b) all sales and purchases of goods by the company; 

(c) the assets and liabilities of the company. 

(2) The books of account shall be kept at the registered office of 
the company or at such other place as the directors think fit, and shall 
be open to inspection by the directors during business hours. 

(3) Where a company has a branch office, the company shall be 
deemed to have complied with the provisions of sub-section (1) and 
sub-section (2) if proper books of account relating to the transactions 
effected at the branch office are kept at the branch office and proper 
summarised returns, made up- to- dates at intervals of not more than 
two months, are sent by the branch office to the registered office of the 
company or other place referred to in sub-section (2). 
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(4) In the ewe of a company managed by a managing agent th» 
managing agent, or where the managing agent is a firm or company, 
the partner or director of such firm or company, and in any other case 
the director or directors who have knowingly by their act or amiaaion 
been the cause of any default by the company in complying with the 
requirements of this section, shall in respect of such offence be liable to 
a fine not exceeding one thousand rupees. 

Annual Balance Sheet 

(1) The directors of every company shall at some date not later 
than eighteen months after the incorporation of the company and 
subsequently once at least In every calendar year lay before the 
company in general meeting a balance sheet and profit and loss 
account or in the case of a company not trading for profit an income 
and expenditure account for the period, in the case of the first account 
since the incorporation of the company and In any other case since the 
preceding account, made upto a date not earlier ihan the date of the 
meeting by more than nine months or in the case of a company 
carrying on business or having interests outside British India by more 
than twelve months : 

Provided thal the registrar maj for any special reason extend the 
period by a period not exceeding three muni I is 

(2) Hie balance sheet (and the piofit and loss account or income 
and expenditure account) shall be audited by the auditor of the company 
as hereinafter provided, and the auditor’s report shall be attached 
theieto. or there shall be inserted aL the foot thereof a icference to the 
report, and the import shall be open 1o inspection by any member of 
the company. 

(3) Every company other than a private company shall send a 
copy of such balance sheet and profit and loss account or income and 
expenditure account so audited together with a copy of the auditor’s 
report to the registered address of every member of the company at 
least fourteen days before the meeting at which it is to be laid before 
the members of the company, and shall deposit a copy at the registered 
office of the company for the inspection of the members of the company 
during a period of at least fourteen days before that meeting. 
(Sec. 131). 

Directois' Report 

(1) The directors shall make out and attach to every balance sheet 
a report with respect to the state of the company's affairs, the amount, 
if any, which they recommend should be paid by way of dividend and 
the amount, if any, which they propose to carry to the Reserve Fund, 
General Reserve or Reserve Accounl shown specifically on tlic balance 
sheet or to a Reserve Fund, General Reserve or Reserve Account to bo 
shown specifically in a subsequent balance sheet 

(2) The report referred to in sub-section (1) may be signed by 
the chairman of the directors on behalf of the directors if authorized in 
that behalf by the directors. 

(3) The provisions of sub-section (3) of section 130 shall apply 
to any person being a director who is knowingly and wilfully guilty of 
a default in complying with this section. (Sec. 131A.) 

Contents of Balance Sheet 

(1) The balance sheet shall contain a summary of the properly 
and assets and of the capital and liabilities of the company giving soon 
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particulars as will disclose the general nature of those liabilities and 
assets and how the value of the fixed assets has been arrived at 

(2) The balance sheet shall be in the form marked F in the Third 
Schedule or as near thereto as circumstances admit. 

(8) The profit and loss account shall include particulars showing 
the total of the amount paid whether as fees, percentages or otherwise 
to the managing agent, if any, and the directors respectively as remune- 
ration for their services and, where a special resolution passed by the 
members of the company so requires, to the manager, and the total of 
the amount written off for depreciation. If any director of ths company 
is, by virtue of the nomination, whether direct or indirect, of the 
company, a director of any other company, any reinuneiation or other 
emoluments received by him for his own use, whether as a director of. 
or otherwise in connection with the management of, that other company, 
shall be shown in a note at the foot of the account or in a statement 
attached thereto. (Sec. 132.) 

Balance Sheet to include Parliculais as to 
Subsidiary Companies 

(1) Where a company, in this Act referred to at the holding 
company, hold 5 ? shares, either directly or through a nominee, in a 
subsidiary company or in two or more subsidiary companies, there 
shall be annexed to the balance sheet of the holding company the Inst 
audited balance sheet, profit and loss account and auditor’s report of 
the subsidiary company or companies, mid a statement signed by the 
persons by whom, in pursuance of section 133, the balance sheet of the 
holding company is signed stating how the profits and losses of the 
subsidiary company, or where there are two or more subsidiary 
companies, the aggregate profits and losses of those companies, have 
been dealt with in or for the purposes nf the accounts of the holding 
company, and in particular how and to what extent 

(cr) provision has been made for the losses of a subsidiary 
company eithcT in the accounts of that company or of the holding 
company or of buth, and 

(b) losses of a subsidiary company have been taken into account 
by the directors of the holding company in arriving at the profits and 
losses of the company as disclosed In its accounts 

Provided that it shall not be necessary to specify in any such 
statement the actual amount of the profits or lossi* oi any subsidiary 
company or the actual amount of any part of any such profils or losses 
which has been dealt with in any particular manner ■ 

Provided further that for the purposes of litis sertion an investment 
compnny, that is to say, a company whose principal business is the 
acquisition and holding of shares, stocks, debentures or other securities, 
shall not be deemed to be a holding company by reason only that part 
of its assets consists in 51 per cent or more of the shares of another 
company. 

(2) If, in the case of a subsidiary company, the auditor's report 
on the balance sheet of the company does not state without qualification 
that the auditors have obtained all the information and explanations 
they have required and that Ihe balance sheet is properly drawn up so 
as to exhibit a true and correct view of the state of the company's 
affairs according to the best of their information and the explanations 
given to them and as shown by the books of the company, the 
statement which is to be annexed as aforesaid to the balance sheet of 
the holding company, shall contain particulars of the manner In which 
to report is qualified. 
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(3) For the purposes of this section the profits or losses of a 
nibaidiary company mean the profits or losses shown in any accounts 
of the subsidiary company made up to a date within the period to 
which the accounts ot the holding company rebate, 01 , it theie arc 
no such accounts of the subsidiary company available at die tune 
when the accounts of the holding company aie made up, the profits 
or losses shown in the last pievious accounts of the subsidiary company 
which became available withm that period 

(4) If for any reason the dutclor* of the holding company are 
unable to Detain such infu nation as is necessary foi the pieparation 
of the statement afoie*aid the directors who sign the balance sheet 
shall so zepoit in wiitug and then report shall be annexed to the 
balance sheet in lieu of the staUmeni 

(5) The loidint, comp my in iv by a resolution authorize l-pie- 
sentrtivos named in thn resolution to in ped the books of account 
kept m eccordancc with secLion 130 by any subsidiaiy company, and 
on such ic solution be ng paiwwd tho*c books of account shall be open 
to lnspeciiin by those representatives at any time during business 
hours 

( 0 ) The lights tonfeiiLd by section 138 upon membfis of a 
company may be exploited in ic piei ot any subsidiary company by 
members of the holding company as 1 ! thij. were member • ot that 
subsidiary company 

The foim of the balancL sheet s dso 41V u 111 iht llunl Schedule 
of the Act mirkul i ILil hi 1 mu shut Ins ilsu to Lil signed by at 
least two directors and the manjgu in the case of ordinary companies, 
and by at least three directors and the managci in the case of banking 
companies Wliue iln numbu ot dt dots, n the cast ol bulking 
lompaniti, is Ils thin ihrtt, ind m he, 1 1st of tiacluiL tonijuniu L&s 
than Lwo, ill if rh 111 must sign The balance sheet has to be passed at 
the genetal meeting oi the cumj an\ ind 111 usl the 11 id muting 
dotj not idopt the balance diut thit ini uul iKl r ison lor its non 
idopLiun iri o lx Utrchtd to the bilintt shcLt a copy 01 which is to 
be hied with the zegutrai These rules as to balance sheet do not 
apply to private companies (See 1 > \ ) 

Thi locd Cjovtrmncjii inif ip] 01111 oin or 11101 competent 
inspectors to investigate the affurs oi in> eonipui) with 1 \iew to 
report thciLon in such manner as the Lax il frov nniint nia) dneci 
under mv of the following rircuinstmus 

( I ) m the case ol a banking company has mg a share capital, on the 
application of members holding nol less than one-fifth of the shares 
issued, 

( II ) m case of any other company having a share capital, on the 
application of members holding not less than one-tenth of the shares 
iffued 

(i») m the case of a company not haung a share capital on the 
application of not less than one-fifth m number of the persons in the 
company s register of members, 

(tv) in the case of any company, on a report by the Begutrar 
under Section 137 sub-section *5 (Sec 138) 
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The inspectors are given full powers to inspect all the books and 
documents which the officers ot the company are hound to produce 
£or their inspection and they can also examine on oath any such person 
or officer in relation to the business of the company. Any person who 

is an officer of the company, or has been an officer of the company, 

refuses to produce any of these books or documents, or to answer any 
questions relating to the affairs of the company, is liable to a fine for 
each of such offences. All the expenses of, and incidental to, the 
investigation and report shall be defrayed by the applicant unless the 

Government directs the same to be paid by the company (Sees. 140 

* mO- 

Besides this the company itsdf may, by a special resolution, appoint 
inspectors to inspect its affairs and such inspectors shall Save the same 
powers and duties as the inspectors appointed by the I.ocal Govern- 
ment, the only difference lx ,: ng that instead ol reporting to the lineal 
Government they shall report to such person and in such a manner 
as the company in general meeting may direct (Sec. 142). 

With regard to the balance sheet, of course, the assets shown 
Cannot by the scry nature of things be expected to be shown at the 
exact valuation. As close a valuation as possible should, ot course, 
be the aim in view. It frequently happens that the dircctops have 
over-depreciated the assets year by year so much so llint by tfc end 
of the term of a certain number of years the whole of the assets of a 
particular class is virtually wiped of! and disappears automatically 
from the balance shea. The question naturally arises whether such 
a course, which is known among accountants and businessmen as the 
creation of a secret reserve, is legitimate and proper. In Nation v. 
Birmingham Small Arms Co (ryoti) 2 Cli., p. 3H7, Hurkley, J. f said 
with regard to the omission of the ouT-ilepre dated assets under the 
above circumstances, that “The result will be to show the imanual 
position of the company to he not so good as in fact it is. If the 
balance sheet is so worded us to show that there is an undisclosed 
asset whose existence makes the financial position better than that 
shown, such a balance sheet will not, in my judgment, lie necessarily 
inconsistent with the Act. Assets arc often, by reason of prudence, 
estimated, and stated to lie estimated a: less than their probable real 
value. The purpose of the balance sheet is primarily to show thai 
the financial position of the company is at least as good as there 
stated and not to show that it is not and may not be better.” 

With regard to the falsification of accounts, Section 236 lays down 
that <( If any director, manager, officer or contributory of any company, 
being wound up, destroys, mutilates, alters or falsifies or fraudulently 
secretes any book, papers or securities, or makes or is privy to the 
making of, any false or fraudulent entry in any register, book of 
account or document belonging to the company with intent to defrand 
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o t deceive any person, he shall be liable to imprisonment for a term 
which may extend to stven years, and shall also be liable to fine/* 

AUDITORS 

Appointment and Powers of Auditors 

With regard to the professional audit, the shareholder* have to 
appoint an auditor or auditors .u thcii annual general meeting to audit 
tin accounts ior the ncxi year and certify than and the law lays down 
that no person who is a director, officer or their partner or in the 
employ of the company, may be appointed to such place. IC the 
shareholders i.ul to appoint an auditor at their annual meeting, the 
J«OLal Government has the powci in appoint one on the application 
of any member ol the company (Sec. 144). Of course, the first 
auditors fere generally appointed by the directors but they have to be 
re-appointed at the first annual general meeting. Now, with regard 
to this appointment, the shareholders and the investing public ill India 
hardly scan to kjIitt the lacl that the auditors are their agents and 
are impaling the airounts on luhilf of the shareholders, lly expressly 
laying down that no one in the si nice of the company as a servant, 
or acting in anv w.i) with the d rector or officer of the company as a 
sen ant, cm be appointed, 0111 present Act has rendered 
a great semce. Then have Ivin cases in the past where the directors 
base been invariably putting up their nominees as their auditors, and 
in many casrs they huso secured the appointment of men that could 
lurdl\ lx* expected to hau* anv knowledge of company accounts. Our 
Act now lavs down thaL auditors of companies ought to be appointed 
only from persons who base been authorised by the Governor General 
in Council to act as auditors. This provision not only emures that 
men of ret tain experience and education in acrounts would Lie 
apiJoiutid, hut H is also gratiiying to nnt*ce that we are in this regard 
a step m advance oJ the English Companies Ait, 1929. It is hoped 
tli.it these and various other responsibilities thrown by our Company 
Law on audiiois will ensure the proper inspection of accounts, though, 
of course, much dc|x*inls on the investing public, because unless the 
shareholder! s take an active interest ai the annual meetings in the 
appointment of auditors, the liest advantage oi Section 144 of our 
Acr cannot he cnioyed by 0111 companies. 

By our Act the auditors are given complete powers to call for 
and inspect all the books, accounts and vouchers and to have access 
to them at all t'nies, and they are also entitled to ask for all information 
and explanations necessary. This power entitles them to call for 
even the minute books which were sometimes refused to them in the 
past. The Law requires the auditors to make a report, which is to 
be addressed to the shareholders for whom they act, and in the report 
they are to state clearly whether in their opinion, after examining the 
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accounts of the company, the balance sheet, as prepared by the 
directors, i& correct. They have also to state whether they have 
obtained all the explanations and information they asked for from 
the direcois and officers of the company, and whether these explana- 
tions were satisfactory. 

Another departure with respect to auditors is the requirement 
by our present Act, that if any one wishes to nominate some other 
person 111 place oL the present auditor, he should give at least fourteen 
days' notice to the company of his intention ; the company officers 
arc required to funrsh copies of this notice to the shareholders and 
to the retiring auditor (Set. 144, sulwc. 6). Formerly in the absence 
of such a provision, an inconvenient auditor was quietly got rid of by 
the directors and promoters through a sudden nomination of a new* 
man m his plate at the general meeting. Novi, as the auditors 
have to lie notified they would naturally get time to place bfefore the 
shareholders the true facts as to why a particular person wishes to 
substitute others 111 their place. 

The exact language of Section 145, as to the powers of the auditors, 
is as follows : - 

( 1 ) Every auditor of a company shall have a right of access at all 
times to the books and accounts and vouchers of the company, and shall 
be entitled to require from the directors and officers of the company 
such information and explanations ns may be necessary for the perform- 
ance of the duties of the auditors 

( 2 ) The auditors shall make a report to the members of the 
company on the arcounts examined by them, and on eveiy balance 
sheet and profit and loss account laid before the company in general 
meeting during their lenurc of office, and the report shall state— 

(a) whether or not they have obtained all the information and 
explanations they have required ; and 

(b) whethei or not in their opinion the balance sheet and the 
profit and loss account referred to in the report are drawn 
up in conformity with the law ; and 

(e) whether (or not) such balance sheet exhibits a true and 
correct view of the state of the company's affairs according to 
the best of their infoimation and the explanations given to 
them, end as shown by the book*, of thp company ; and 

( 6 ) whether in their opinion books of account have been kept by 
the company as required by Section 130 . 

(2A) Where any of the matters referred to in clauses (a), (b), (c) 
and (d) cf rub-section (2) is answered in the negative or with a 
qualification, the report thall state rhe reason for such answer. 

( 3 ) In *he cas” of a banking company, if the company has branch 
banks beyond the limits of India, it shall be sufficient if (he auditor is 
allowed access fo such copies of and extracts from the books and 
accounts of any such branch as have been transmitted to the head office 
of the company in British India. 

( 4 ) The auditors of a company shall be entitled to receive notice 
of and to attend any general meeting of the company at which any 
accounts which have been examined or reported on by them are to be 
laid before the company and may make any statement or explanation 
they desire with respect to the accounts, 
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( 5 ) If any auditors' report is made which does not comply with 
the requirements of this section, every auditor who is knowingly and 
wilfully a party to the default shall be punishable with fine which may 
extend to one hundred rupees 

Duties and Liabilities of Auditors 

The following passage with regard to the duties oi auditors from 
ihr judgment ol I-oid !\»>hu J^opes 111 Kingston Cotton MtU Co . Vo. ?% 
(i8t)6) Ch.D 29, 111.13* well be quoted lien* 

“It is the duly oi an auditor to bring to bear on the work he has 
to perform sueh skill, care and caution which a reasonably competent, 
careful and cautious auditor would use. What is reasonable skill, care 
and caurion might depend 011 the particular circumstances of each case. 
An auditor is not bound to be a detective, or as was said, to approach 
his work with Mmpicion. or with n iniepone conclusion that there is 
somethin r wrong ITe U a watchdog but not a bloodhound. He is 
justified in believing tried servants oi the company in whom confidence 
is placed bv the company He is entitled to assume that they are 
honest, and to idy upon their representations, provided he takes 
reasonable iaie If ihew* n anything calculated to excite suspicion he 
should piohc it In the botlom. but in the absence of anything of that 
kind, he is omy bound to be icasnnable, cautious, and careful." 

Then, is moth. 1 irjinlK mt irsLmg decision of J-ord fustier 
Lind Icy in London uinl Ctnual Bun (1895) 2 Ch. 67$, u here hi> 
lordship has dealt with ill. iltiLn s ol jjj auditor fully and clearly 
which m\\ ..i»o be quoit d here with advantage 

“Ti fa nn pail 1 ,f an auditors duty lo give advice, cither to directors 
or shareholder. n.s to what they ought to do An auditor has nothing 
to do with the prudence or imprudence o( making loans with or without 
security. I 1 fa nothing to him whether the dividends are properly or 
improperly declared piovidrd he discharges his own duty to the 
chareholdrri His business is Lo aseartain and state the true financial 
position of thL company at the time of the audit and his duty is 
confined to that, but then comes the question— How is he to ascertain 
that position ,f The answer is, by exam mini; the books of the company. 
But he devs nol dischnige his duly by doing this without enquiry 
and without lakinu any trouble to see that llic books themselves allow 
the company’s nue position He must take reasonable care to ascertain 
that they do .so Unless he does this his audit will be worse than an 
idle farce. Assuming the hooke lo be so kept as to show the true 
position of the company, the auditor has to frame a balance sheet 
showing that position according to Ihe books, and to certify that the 
balance sheet pri rented is correct in thal sense. An auditor, however, 
is not bound to do more than exercise reasonable care and skill in 
making enquires and investigations. He is not an insurer* What is 
reasonable cme In any particular case must depend upon the circum- 
stances of tha^ case. Where ihere is nothing to excite suspicion very 
little enquiry will be reasonably sufficient, and in practice, I believe, 
businessmen elect a few cases at haphazard, see that they are right, 
and assume that others like them arc correct also. Where suspicion 
is aroused more care is obviously necessary." 

In the case of London Otl Storage Co , v. $e er 9 Haslud t fr Co 
King's Bench Division, rst June 1904, I-ord Chief Justice Alverstoa, 
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in the course of his summing up, laid down certain very important 
dicta on points which arc of great value to the professional auditor. 

The first rule he laid down was on the question whether inade- 
quate remuneration of an auditor should ever be allowed as an excuse 
for failure of duty:— 

“You have not to consider for a moment whether the auditor 
was sufficiently remunerated or not. He has accepted the position 
and duties of an auditor and you have not to consider aye or no, 
if he had a sufficient amount.” 

The next point brought out in this case was that the auditor 
cannot even bring the neglect of directors as his excuse for failure of 
duly. His lordship said: — 

"The auditor cannot shelter himself for any breach of duty under 
the neglect of file director* ; he is there to do his duty to the company. 
The auditor most undoubtedly does undertake very considerable 
responsibilities, and is liable for proper discharge of his duties ; if by 
want of reasonable care, he neglects his duty, and damage is caused to 
the company as such, he is responsible for that damage.” 

With regard to the auditor’s duty to acquaint himself with the 
contents of the Articles of Association the case in point is In re Republic 
of Raima Exploration Syndicate , Ltd., (1914) 1 Ch., p, 139. Here 
the dictum was laid dewn as per the hcadnotc that “Company 
auditors an hound to know or make themselves acquainted with their 
duties under the minpany’s Articles and under the Companies Acts 
for the time being in force, and if the audited balance sheets do not 
shew the true financial condition uf the company, and damage is 
thereby occasioned, the onus is on the auditors to show that this 
damage is not tin result of any breach of duty on their pait.” 

“Auditors are pinna fane responsible for ultra vires payinenk 
made on the lau* of iheir balance sheets, but whether and to what 
extent they arc responsible for not discovering and calling attention 
to the illegality of payments made prior to the audit must depend on 
the special circumstances of each case.” 

Jn one case Lord Alverston, C. J., said to the effect that where 
the auditor employed his clerk to do some part of the work for him 
the same standard of care and skill were expected from the clerk as 
from the auditor. 

I11 a recent case | In re City Equitable Fire Insurance Co n (1925) 
t Ch.T). 407 1 , it was laid down that “the measure of the auditor's 
responsibility depends upon the terms of his engagement. There may 
be a special contract defining the duties and liabilities of the auditors. 
If there is, then that contract governs the question.” In the same case, 
with regard to the duties of an auditor as to checking the actual 
securities in which the company has invested its reserve, it was bid 
down that (1) the auditor must actually verify whether the securities 
exitt ; (2) if they happen to be in the custody of a particular company, 
firm, or person, the auditor should satisfy himself that they are in 
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existence ; (3) if not satisfied, he should report the fact to the share* 
holders; (4) if the auditor discovers that the securities are not in 
proper custody he should set the matter right at once ; (5) if in safe 
custody with someone the auditor should not be content with a mere 
certificate from them unless they are trustworthy parties who in 
ordinary course of business keep securit es for their customers. 

With regard to the auditor's report which the auditor has to 
submit, the following form was recommended to the Council of the 
Institute of Chartered Accountants in England and Wales by four 
eminent counsel whose combined opin on was requested by the 
Institute after the passing of the English Companies Act, 1907, which 
form may be followed with advantage by our auditors in India under 
the Indian Companies Act. The form is as follows 


Report of the Auditors to the Shareholders of Limited. 

“We have audited the balance sheet of the. Limited, dated 


the day of and (here idantify it “as above 

set forth ” or “within contained”, or a copy of which is annexed 
hereto and “initialled by us”, or “a copy of which has beat initialled 
by us.”) 

“We have obtained all the information and explanations we have 
required.” 

“In our opinion such balance sheet is properly drawn up so ns to 
exhibit a true- and correct view of the state of the company’s affairs 
according to the best of our information and the explanations given 
us, and as shown by the books of the company.” 

A r ote.*-ln the case of companies in India, it is necessary to add die 
following to the above certificate under the Indian Companies (Amend- 
ment) Act of T936 : — 

“ In cur npini* n books uf account have been kept by the company 
as required by See. 130.” 

The rouns 1 roncLinul recommended that the report should 
always Le placed at the foot of the balance sheet, but if the report of 
the auditors rjnnr»t be placed at :hc foot of the balance sheet, it should 
be attached thereto. 

It was the opinion of the Council that it was not the duty of the 
auditors to supply the shim ho’ders with a ropy of the balance sheet 
or Lhat of the report, or to furnish ind v dual shareholders with the 
same. Also, that it was noi the duty of the auditors to sec that the 
balance sheer was sign'd by ihe required number of directors. 

Here it may lie added that if the auditor has differed from the 
directors on any item of accounts and has asked the directors to verify 
it and if the directors have faikd to do so, it is the duty of the auditor 
to state that fact 111 his report. In one case where the auditors so 
differing had a'ktd the d rectors not to declare dividends, as in their 
Opinion the profits were not sufficient, and afterwards allowed them- 
selves to be influenced by the directors not to : nsert this fact in their 
report, the auditors were he'd to lx joint T y liable to make good to the 
company the money paid put as dividend on that occasion. 

16 
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LIQUIDATION OR WINDING UP OF JOINT 
STOCK COMPANIES 

Lwidation is defined as a legal process in respect of a joint stock 
company by which its afta'rs are wound up and its assets sold and 
Converted into hard cash for being divided among the persons entitled 
thereto : i.e. first the creditors of the company, and next after the full 
settlement of the claims of this class, the shareholders. The share- 
holders of a joint stock company being proprietors, naturally stand in 
the relation of debtors to the creditors of the company, and, therefore, 
unless the creditors are fully paid, the shareholders do not expect any 
contribution. It may he further mentioned here that the shaiehd!deiv, 
in case of liquidation, are known as contributories, by which name 
we shall call them in this chapter. 

A company which is in liquidation is not necessarily in an insolvent 
condition. There have been cases where flourishing companies have 
been voluntarily wound up by the shareholders because they thought 
that was the best course to follow in Lhe interests of the company 
specially where they were afraid that owing to the change in time and 
circumstances the business of the company was not likely to prove as 
successful in the future as it had been in the post. There are also 
eases where voluntary winding up is resorted to because of losses which 
threaten to w’pe off the capital. There are others who resort to a 
winding up because of their hopeless state of insolvency. 

The process of winding up may be (i) “voluntary”, (2) "volun- 
tary under supervision of the court”, ot (^) "compulsory by order of 
the court” 

In the first case, viz. that of vohmiary liquidation, the share- 
holders meet together in a meeting and resolve to wind up the 
Company voluntarily. The resolution required for such a course may 
be either an "ordinary resolution”, which is made up of a simple 
majority of those 11 present and voting personally or by proxy ”, or an 
" extraordinary resolution”, which is made up of a three-quarters 
majority of the shareholders present and voting personally or by proxy, 
or a “ special resolution ”, viz. " extraordinary ” followed by “ ordinary ” 
passed at two separate meetings of shareholders, the second meeting 
being held not less than fourteen dear days afier the first meeting 
and not more than a month. 

An ordinary resolution is necessary to wind up a company if, as 
par provision in its Articles of Association, (1) the time for which the 
company was to continue business has expired, or (2) where the event 
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on the happening of which the company was to be wound up haa 
happened. An extraordinary resolution is required to bring about 
a voluntary liquidation where the shareholders decide to wind up on 
account of the company being unable to meet its liabiities. A special 
resolution is required in all other cases which do not fall under the 
two headings above mentioned, viz. those falling under the 14 ordinary 19 
and the 14 extraord nary ” resolutions (Sec. 203). After a company 
is put into voluntary liquidation, it can carry on its business for the 
purposes of liquidation alone, and for that purpose its corporate powers 
continue. The liquidator, in the case of voluntary liquidation, is an 
officer generally appointed by the shareholders and acts as an agent 
of the shareholders. It, however, often happens that a compromise is 
arrived at with the creditors to hold their meeting and to nominate 
one of their own men to act as the liquidator of the company. The 
cred tors have also the right to apply to the court, if they are not 
satisfied, requesting the court to nominate the liquidator, on their 
behalf, either to act jointly with the shareholders' nominee, or in his 
place. The court has the entire discret’on to deal with the applica- 
tion, as to it seems just, after considering the circumstances of the 
case. The liquidator in a voluntary winding up exercises wide powers 
wh : ch he can wield without obtaining (he sanction of the court. 

VOLUNTARY WINDING UP 

It should be noted that in England under the new English 
Companies Act of 1029 voluntary winding up is' now divided into 
two divisions, viz. (1) Members’ voluntary wind : ng up, and (2) 
Creditors* voluntary winding up. The same division is now adopted 
by us bodily in India under the Amendment Act of 1936. 

Members* Voluntary Winding up 

When it is proposed to wind up a company voluntarily, the 
directors of the company or in the case of a company having mote 
than two directors, the majority of the directors may at a meeting of 
the directors held before the date on which the notice of the meeting 
at which the resolution for the winding up of a company is to be 
proposed is sent out, make a statutory declaration to the effect that 
they have made full enqu : ry into the affairs of the company and that 
having done so, they have formed the opinion that the company will 
be able to pay its debts in full within < a period not exceeding 12 
months from the commencement of the winding up. This declaration 
must he delivered to the registrar of companies for registration before 
sit comes into force. In this case all the old powers of the liquidator 
in the voluntary winding up are maintained and the rights of creditors 
in a voluntary winding up as given in Section r88 of the old English 
Act and in Section 209 of the Indian Act are removed. This is because 
once the company is declared solvent the creditors’ intervention 1 til 
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considered unnecessary because the persons principally interested are 
the shareholders or contributories who would share in the surplus, 
if any, after the creditors are paid out. This section above referred 
to, as the student will remember, made it compulsory for the voluntary 
liqu : dator to call a meeting of the creditors, consult their wishes and 
give them an opportunity to decide whether they should apply to the 
court for the appointment as liquidator of any odier person in place 
of or jointly with the liquidator appointed by the members. All 
this is omitted in the case of members' voluntary liquidation under 
the New Act 


Crediton' Voluntary Winding up 

Where the directors are not abk to fik the statutory declaration 
as described in the members’ voluntary winding up, the proceeding 
will have to be conducted as the creditors" voluntary winding up. In 
this case the company shall cause a meeting of the creditors to be 
summoned on the day or the next day following the day on which 
there is to be held the meeting at which the resolution for voluntary 
winding up is to he proposed. Notices of this creditors' meeting must 
(m= sent to each and every creditor and should also be advertised once 
in the Gazette and once at least in two local newspapers in the district 
where the regstrred office or the principal place of business of the 
company is situate. At this meeting a full statement of the position 
fi{ the company’s affairs together with a list of the creditors of the 
company and the estimated amount of their clam should he laid by 
the directors, and one of the directors should preside. If any default 
is made in this the directors and officers are liable to a penalty of a 
fine. 

The crediton and the company may nominate a person to be the 
l : quidator. Should the cred tors and the company nominate different 
persons, the person nominated by the creditors shall be liquidator and 
if no person is nominated by the creditors the company’s nominee shall 
be the liquidator. If the company is not satisfied with the cred'tors’ 
nominee it may within seven days after the date on which the 
nomination was made by the creditors, apply to the court for an order, 
directing that the company’s nominee shall be liquidator cither alone 
or jointly with the creditors’ nominee or that some other person be 
appointed liquidator. 

The crediton may at their meeting also appoint a Committee of 
Inspection consisting of not more than five persons. The Committee 
of Inspection or failing that the creditors may fix the remuneration 
to be paid to liquidator or liquidators. In case of death or resignation 
of the l : quidator the creditors mav fill up the vacancy. Should the 
winding up continue for more than one year the liquidator shall 
summon a general meeting of creditors at the end of the first year 
from the commencement of the winding up. An account of his acts 
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and dealings and of the conduct of winding up during the preceding 
year has to be laid before this meeting. If the liquidation lasts for more 
than one year similar meetings have to be called at the end of each 
succeeding year and when the liqirdation is completed, final meet- 
ings have to be called both of the company and the creditors and 
accounts laid before them. One week after the date of these meetings, 
or if the meetings are not held on the same date after the date of the 
later meeting, the liquidator shall send to the registrar of companies 
a copy of the account and a return of the holding of the meetings and 
of their dates. Three months after the registration of these returns 
the company shall be deemed to be dissolved. 

Powers of the Liquidator 

The powers of a liquidator as per Section 179 of the Indian 
Companies Act are tlic following 

(a) to institute or defend any suit or prosecution, or other legal 
proceeding, civil or criminal, in the name and on behalf of 
the company; 

(1 b ) to carry on the business of the company so far as may be 
necessary for the beneficial wind ng up of the same ; 

(c) to sell the immovable and movable properly of the company 
by public auction or private contract, with power to transfer 
the whole thereof to any person or company, or to sell the 
same in parcels ; 

(d) to do all acts and to execute, in the name of and on behalf of 
the company, all deeds, receipts and oLhcr documents, and 
for that purpose to use, when necessary, the company's seal ; 

(e) to prove, rank and claim in the insolvency of any contribu- 

tory, for any balance aga'nst his estate, and to receive dividends 
in the insolvency, in respect of that balance, as a separate debt 
due from the insolvent ; and ratcably with the other separate 
creditors ; > 

(/) to draw, accepL, make and endorse any bill of exchange; 
hundi or promissory note in the name of and on behalf of 
the company, with the same effect with* respect to the lability 
of the company as if the bill, hundi or note had been drawn, 
accepted, made or endorsed by or on behalf of the company' 
in die course of its business; 

(g) to raise on the security of the assets of the company any. 
money requisite; 

(A) to take out, in his official name, letters of administration to 
any deceased contributory, and to do in his official name any 
other act necessary for obtaining payment of any money difc 
from a contributory or his estate which cannot be convenient^ 
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done in the name of the company ; and in all such eases the 
tnoney due shall, for the purpose of enabling the liquidator 
to take out the letters of administraron or recover the money, 
he deemed to be due to the liquidator himself : Provided that 
nothing herein empowered shall be deemed to affect the 
rights, duties and privileges of any Administrator General; 
(i) to do all such other tlv'ngs as may be necessary for winding 
up the affairs of the company and distributing its assets, 
With regard to the above, it may be added that in the case of 
compulsory liquidation the official liquidator has power to exercise the 
above-stated powers with the sanction of the court, but as per Section 
180 of the same Act, the court may provide by an order that the 
official liquidator may exercise any of the above powers without the 
sanction or intervention of the court. In the case of voluntary liquida- 
tion as per Section 207, sub-section 4, the voluntary liquidator may, 
without the sanction of the court, exercise all powers under the Indian 
Companies Act as above stated. In the case of 1 supervision ’ liquidation 
Section 224 (2) of the Indian Companies Act states that the supervision 
liquidator shall have the same power, and shall be subject to the same 
obligations, and in all respects stand in the same position, as if he had 
been appointed by the company, i.c. as in the case of voluntary 
liquidation. 

The consequences which ensue on voluntary liquidation, as laid 
down by Section 207 of the Indian Companies Act, are the follow- 
ing : — 


(1) the assets of the company shall be applied in satisfaction of its 
liabilities pari passu, and subject thereto, shall, unless the Articles 
otherwise provide, be distributed among the members according to 
their rights and interests in the company; 

(2) the company, in general meeting, shall appoint one or more 
liquidators for the purpose of winding up the affairs and distributing 
the assets of the company, and may fix the remuneration to be paid to 
him or them; 

(3) on the appointment of a liquidator all the powers of the direc- 
tors shall cease, except so far as the company in general meeting, or 
the liquidator, sanctions continuance thereof ; 

(4) the liquidator may, without the sanction of the court, exercise 
■11 powers by this Act given to the Official Liquidator in a winding 
up by the court; 

(5) the liquidator may exercise the powers of the court under this 
Act of settling a list of contributories, and of making calls, and shall 
pay the debts of the company, and adjust the rights of the contributories 
among themselves; 

(6) the list of contributories shall be prime facie evidence of the 
liability of the persons named [herein to be contributories ; 

(7) when several liquidators are appointed, every power hereby 
given may be exercised by such one or more of diem as may be deter- 
mined by the company at the time of their appointment, or in default 
of auch determination by any number not less than two ; 

(t) if from any cause whatever there is no liquidator acting, the 
n o ne t may, on tha application of a contributory, appoint a liquidator ; 
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( 9 ) the court may, on cause shown, remove a liquidator, and 
appoint another liquidator. 

Appointment of Liquidators 

The liquidator in voluntary liquidation is appointed by the general 
meeting of shareholders and it is his duty to inform the registrar of 
joint stock companies within twenty-one days of his appointment in' 
the prescribed form. He should also, within seven days of appoint- 
ment, gi\c notice through the post, to all persons who appear to him to 
be creditors of the company, informing them that a meeting of the 
creditors of the company would be held on a particular day, which the 1 
liquidator should himself fix within one month after his appointment 
and not less than twenty-one days from it. At the meeting, the 
creditors should either accept the appointment of the same person as 
liquidator or suggest any other person in substitution of the one 
appointed, or to act jointly with him. The court, in every case, shall’ 
decide the question whether such an appointment is just and in the" 
interests of the creditors. Any vacancy in the office of a liquidator 
caused through death, resignation, or otherwise, may be filled up by 
the meeting of contributories. 

It very often happens that when a company has decided on 
voluntary winding up, the court may make an order that the voluntary 
wind : ng up shall continue, but subject to such su(»crvision of the 
court, and with such liberties tor creditors, contributories, or others, 
to apply to the court and generally on such terms and conditions as 
to the court seems just. In making such an order the court will 
consider the wishes of the creditors and rontrbutories. In case of 
" supervision ”, the liquidator is appointed by the court, and generally 
the liquidator in voluntary winding up is allowed to continue. The 
liquidator in “ supervision ” winding up, though appointed by the 
court, is subject to the same obl’gations, and in all respccLs stands in 
the same position as if he had been appointed by the company. His 
powers also remain the same as in cace of voluntary winding up, 
except in so far as they are modified by special directions and orders 
given by the court. 

Lists of Contributories 

Contributories are those shareholders in a limited company who 
have not yet paid the balance of call on the'r shares, and in case of 
unlimited companies, all persons appearing on the register as share-, 
holders who have to pay or contribute until all the debts and liabilities 
of the company are fully settled. Fur'.her, the directors, whose liab : lity 
as per the regulations of rhe company is unlimited, would also fall 
under this designation. Sec. 158 states that (1 the term 'contributory” 
mran* €VC ry person liable to contribute to the assets of a company 
in the even: of its be : ng wound up,” etc. It becomes, therefore, 
important for the liquidator to settle as to who are such coottibutorkr 
and for that purpose he prepares lists of such perso ns . 
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With regard to the list of contributories, the liquidator prepares 
two separate lists, viz. “ A ” lisi and 41 B ” list. In the u A 19 list be 
inserts the names o£ those contributories who were shareholders as 
per the share register a: the date of the liquidation of the company. 
On the “B" list he records the names of those shareholders who have 
transferred their shares within one year of the winding up of the 
company. He then tries to recover wha: he can from the shareholders 
or contributories, whose names stand on the “A" list. If, after 
recovering all these, there are still debts of the company unpaid, he 
picks out from the “ B " list those shareholders who had transferred 
their shares to members of the 11 A ” list with.n one year of liquidation 
and whose transferees had failed to pay up the calls made by the 
liqu'dators against those shares. It is important to note that the “ B ” 
list contributories are only liable to pay that part of the residue which 
relates to debs incurred in their time. In a voluntary liquidation the 
list of contributories is made by the liquidator on his own responsibility, 
whereas when the liquidation is undei supervision of the court, and 
the supervision order stales the manner in which the list of contribu- 
tories is to be drawn out, the 1 quidator shall have to follow these 
directions. In the absence of directions to that effect, the same rule 
as in the case of voluntary liquidation would apply. 

In the case of compulsory liquidation, the court settles the list of 
contributories (Sec. 184). 

Duties of the Liquidator 

It is the duty of the liquidator, whether 111 44 voluntary ”, “super- 
vision ” or “ compulsory 11 liquidation, to pay the debts of die company 
in the following order : — 

(1) to pay secured ere d' tors out of the proceeds of their securities ; 

(a) to pay costs of liquidation ; 

(3) to pay all preferential creditors, as per Sec. 230 ; 

(4) the balance is then to be distributed among the ordinary 
creditors in the form of dividends ot so many annas in the 
rupee, and the surplus would then be utilized towards repay- 
ment of contributories’ accounts according to the value of 
their shares. In the last case, if there are shareholders who 
are preferential as to capital, they would naturally have to 
be paid out first in full, before other shareholders are paid. 

Preferential Payments 

The following debts in a winding np, whether “voluntary”, 
“supervision” or “compulsory”, shall be paid in priority to all 
otheis: — 

(a) all revenue, taxes, cesses and rates, whether payable to the 
Crown or to a local authority, due from the company and having 
become due and payable within the twelve months next before the 
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wind'ng up order or the commencement of winding up in caie ol 
voluntary liquidation. 

(£) all wages or salary of any clerk or servant in respect of service 
rendered to the company within the two months next before winding 
up, not exceeding one thousand rupees for each derk or servant. 

(c) all wages of any labourer or workman, not exceeding five 
hundred rupees for each, whether payable for time or piecework, in 
respect of services rendered to the company within the two months 
before the winding up. 

(d) compensation payable under the Workmen’s Compensation 
Act, 1923, in respect of die death or d.sablement of any officer or 
employee of the company. 

( e ) all sums due to any employee from a provident fund, a pension 
fund, a gratuity fund or any other fund for the welfare of the 
employees ma n tamed by the company ; and 

(/) the expenses nf any investigation held in pursuance of clause 
(w) of Section 138 of this Act. 

All these debts are to rank equally among themselves and as fai 
as assets are sufficient, are to be paid in full. If the assets are insuffi- 
cient they are to abate in equal proportion. They arc also to have 
priorty over the dcLunture holders having a “floating” charge. Of 
course, the cost and expenses of the winding up are to be deducted 
before thesr debts arc paid. These debts are also to have a first 
charge on poods distrained by the landlord Within three months 
immediately prior to the winding up (See. 230). 

The advantage of a “supervision order” is that as the liquidation 
is carrud 011 under the su|>crvision of the cour\ the liquidator gels the 
benefit of the court's .issistjnee, and having before hun the various 
directions of the court his work is much simplified. 

On the completion of voluntary liquidation the liquidator calls 
a final meeting of shareholders and places before them his final 
accounts. These accounts will have to be passed by the sharcho’deis 
who direct him as to how the books of the 1'quida‘or arc to he dealt 
with. In the case of “compulsory" and “supervision” liquidations, 
the accounts are to he passed and Baal documents disposed of in such 
manner as the court directs. 


Compromises 

With regard to compromises or arrangements that a company can 
make w : th its creditors and members, the following provisions have 
to be noted 

Section 153 .— ( 1 ) Where a compromise or arrangement is proposed 
between a company and its creditors or any class of them, or between 
the company and its members or any class of them, the court may, on 
file application in a summary way of the company or of any creditor or 
member of the company, or, in case of a company being wound up, of 
the liquidator, order a meeting of the creditors or darn of creditors sg 
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<*f the members of the company or dess of members, as the ease mmf be, 
to be called, held and conducted in such manner as the court directs. 

( 2 ) If a majority in number representing three- fourths in value 
of the creditors or class of creditors, or members or dess of members, 
as the case may be, present either m person or by proxy at the meeting, 
agree to any compromise or arrangement, the compromise or arrange- 
ment shall, if sanctioned by the court, be binding on all the creditors 
or class of creditors, or on all the members or class of members, as the 
case may be, and also on the company, or in the case of a company in 
the course of being wound up, on the liquidator and contributories of 
the company. 

Here, if the creditors are properly convinced and have come to 
their decision after giving due consideration to their interests as a 
class, the court would generally grant its sanction. 

Section 153 relates to compromises either before or during winding 
up, With creditors or members collectively. Section 234, however, which 
is given below, gives the liquidator power, if the requisite sanction is 
obtained, to enter into any compromise or arrangement, i.e. either with 
the creditors or contributories as a class or individually. The section 
runs as under : — 

( 1 ) The liquidator may, with the sanction of the court when the 
company is being wound up by the court, or subject to the supervision 
of the courc and with the sanction of an extraordinary resolution of 
the company in the case of voluntary winding up, do the following 
things or any of them: — 

(1) pay any classes of creditois in full; 

(ii) make any compromise or arrangement with creditors or persons 
claiming to be creditors or having or alleging themselves to 
have any claim, present or future, whereby the company may 
be rendered liable; 

(lit) compromise all calls and liabilities to calls, debts and liabilities 
capable of resulting in debts, and all claims, present or future, 
certain or contingent, subsisting or supposed to subsist between 
the company and a contributory, or alleged contributory or 
other debtor or person apprehending liability to the company, 
and all questions in any way relating to or affecting the assets 
or the winding up of the company, on such terms as may be 
agreed, and take any security for the discharge of any such call, 
debt, liability or claim, and give a complete discharge in respect 
thereof. 

(2) The exercise by the liquidator of the powers of this section 
fhyli be subject to the control of the court and any creditor or contri- 
butory may apply to the court with respect to any exercise or proposed 
exercise of any of these powers. 

Compulsory Liquidation 

Compulsory liquidation is brought about by a petition to the 
court, either made by the company itself, or by one or more contribu- 
to) 4 e$, or by one or more of the creditors The petitioner must state 
in his petition the grounds on which be applies for the compulsory 
liquidation order. One or more of the following are considered t a 
bd the proper grounds for such a petition 1 
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{i) that the company has passed a special resolution to that 
effect ; 

(2) that the company has not done any business for one year 
since its commencement, or has stopped doing business for 
the past one year ; 

(3) that the number of its members has sunk below seven, in 
case of a public company, and below two, in case of a private 
company ; 

(4) that the company is unable to pay its debts ; 

(5) that the company's statutory meeting has not been held 
within the proper time, or that the necessary statutory report 
has not been circulated seven days previous to the meeting; 

(6) if the court is of opinion that it is just and equitable that 
the company should be wound up compulsorily. 

Note— The statutory meeting , as we have seen in the previous 
chapter, is the first meeting of shareholders to be held within a period 
of six months from the date at which the company is entitled to com- 
mence business. At this meeting a statutory report has to be presented. 
This report states the total number of shares allotted and distinguishes 
them from those allotted for cash and those allotted otherwise than for 
cash. It also contains the abstract of receipts on account of capital and 
payment out of capital, with full particulars thereof. 

It may lie added that to bring the company within the “ just and 
equitable” clause it must lie shown that the sub-stream has gone or 
that a dead -Lock has arisen. (In re Jan bazar Mauna Estate, Ltd * 
58 Cal. 716.) According to the latest decisions, any cause wh : ch the 
court thinks just may be taken as ground for winding up and it is 
not necessary that the cause urged should be ejusdem generis with 
that of the preceding five clauses. [Loch v. John Blackwood, (1924) 
A.C. 783 ; Sabapathy Rao v. Saba path y Press Co . Ltd,, 48 Mad. 448.] 

After the petition is presented to the court, a copy of it is to be 
served at the registered office of the company; and the directors of 
the company should also be supplied with a copy each of the petition. 
The court then fixes a date for the hearing, when any creditor or 
contributory has a right to appear, personally or through his lawyer, 
in order to support or oppose the petition. Those desirous of doing 
either should give previous not'ce. If at the hearing the court is 
satisfied that there are no grounds for winding up, it will reject the 
petition and make the petitioner pay the costs. But if the court is 
satisfied that a ground is made out for compulsory liqu : dation, it will 
pass a winding up order. The company should send a copy of the 
Older to the registrar of joint stock companies. The order should 
also be advertised in the local official Gazette, The court will then 
appoint an official liqu'dator, who calls upon the directors and officers 
of the company to furnish him, within a certain time, with a copy 
of the statement of affairs of the company, a summary of which 
statement should be printed and sent to the creditors and contribu* 
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tones, The official liquidator then prepares his report, in which he 
starts the capital of the company and the estimated amount of its 
assets and liabilities. He should also state the causes of the failure 
of the company and express his opinion on whether it is desirable to 
insttute an enquiry into the promotion, formation, or failure of the 
company, or into the conduct of its business. This report is known 
as the k * Preliminary Report’*, and the court on the application of the 
official liquidator, on tlie ground of fraud, may order a public 
examinaton of the director* and officials of the company, and fix 
a date tor that purpose. In this exam nation, the official receiver, the 
liquidator, auditors and conLributones have a right to take part. The 
court has the right to ask these directors and officials any questions 
it thinks necessary w Inch they will he compelled to answer. 
Thc»e answers should be taken down in writing, read to 
them at the conclusion of their examination and their 
sgnatures obtained. These answers are then available to be used 
against them in future as evidence in civil proceedings. It may be 
auded that the usual rule uf evidence, which lays down that no person 
is bound to answer any question whidi is likely to incriminate him, 
applies here also. 

Very of cn the official receiver is appointed liquidator, in which 
case he w 11 be called the “Official Receiver and Liquidator." The 
remuneration of the liquidator is fixed by the court in a compulsory 
liquidation, and by the company in a voluntary liquidation. The 
rexnuiieiation may b. cither payable m a lump sum, or in monthly 
payment, or as usually the case, m the form of a commission of 
i' P on the total receipts and another i% on the total money paid 
away by way ol dividends This is done to encourage the liquidator 
to realize the hugest possible ainouni, to be economical in his expendi- 
ture, and to pay the largest amount by way of dividsUidt, 

With regard to conn ibutoncs. it may lie added that the amount 
due from a contributory, a<? a contributory, is a new and a separate 
liability, and, thcrciore, a contributory cannot set off a debt due to 
him from the company against calls made against him, either by the 
company before liquidation, or by the liqu.dator in winding up 
[Sec. 156 (7) 1 . 

A sum due to any mcml>er ol a company in his character of 
a member, by way of dividends, profits or otherwise shall not be 
deemed to be a debt of the company payable to that member in a 
Case of competition between himself and any other creditor not 
a member of the company, but any such sum may be taken into 
account for the purfxuc of the final adjustment of the rights of the 
contributories among themselves. 

With regard to the making of calls, the liquidator, in a voluntary 
wind : ng up. exercises the powers of the court under the Act both 
for seeding the list of contributories, as we have seen above, and also 
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for making calls. The list of contributories, as prepared by the 
liquidator, is prima facie evidence of the liab'lities of the persons 
named therein. It may, however, be noted here that in order to 
enforce this, the " voluntary ” liquidator would have to file suits for 
the recovery of the amuunts, as laid down in Section 316, and it is for 
die court to determine the question as to it may seem just. In the case 
of a compulsory liquidation, the court reserves to itself the entire 
power of rectifying the register of members, and no call can be made 
hy the official liquidator, without the special sanction of the court. 

After the affairs of a company are completely wound up, the 
court will make an order that 11 the company be dissolved from the 
date of the order." The liquidator then has to report the order, 
within fiftten days of the making thereof, to the registrar, who 
would make an entry in his books as to the dissolution of the company. 

RECONSTRUCTION AND AMALGAMATION 

Where the compromise or arrangt merit was made for ‘he purpose 
of amalgamat'on or reconstruction or absorption under the old law, 
as it stood, the companies had frequently to resort to wmd'ng up. 
as there existed no means of avoiding it. In order to avn ; d ih»s and 
to simprfy ihc process of recons 'ruction or ainalgimation and nlunrp 
tion, the Greene Cuinmttcc of 1025-26 strongly recommend'd in 
England that a section such as Secs. 15? A and 153R nf the Tnd’tn 
Companies (Amendment) Act of iq^ft should be inserted in the 
English Companies Ait; with the result that sections similar tn the 
above sections were inserted in the End'sh Act, which we adopted 
thereafter. The methnd as laid down now hy these new srrtinns nf 
our Art makes, in the case nf an amalgamation of companies for the 
preservation of the name and the poodwill of the comnmy or compa- 
nies concerned ; and at the same time it avoids winding up. This 
method also saves an amount of unncc f ssary expenditure wh ch 
compulsory winding up of thr ahsnrbrd company through the usual 
process of winding up involved. Thus a compromise as laid down 
by Secs. 153A and 153B can be carried out and appl’ed lo compromises 
in case of companies not in the course of being wound up. Here, if, 
after going through the process as laid down in Sec. is? which we 
considered above, an application is to be made :o the court under the 
said sect : on for the sanction of the compromise or amneement 
proposed between a company and any persons as are mentioned in 
that section, and it is shown to the court that the compromise nr 
arrangement has been made for the purposes of, or in connection wi+h, 
a scheme for the reconstruction of any company or companies, or the 
amalgamation of any two or more companies, and that under the 
scheme the whole or any part of the undertaking, or the property of 
any company concerned in the scheme is to be transferred to another 
company, die court is authorized to make one or more of the orders 
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19 we have stated below. Here it may be added that the company 
transferring is called the "transferor company” and the other com- 
pany to whom the undertaking or property is to be transferred is 
known as the "transferee company.” 

The court is authorized to make provisions for any or all of the 
following matters:—" 

(a) the transfer to the transferee company of the whole or any 
part of the undertaking and of the property or liabilities of any 
transferor company: 

(b) the allotting or appropriation by the transferee company of 
any shares, debentures, policies, or other like interests in that company 
which under the compromise or arrangement are to be allotted or 
appropriated by that company to or for any person; 

(c) the continuation by or against the transferee company of any 
legal proceedings pending by or against any transferor company ; 

(a) the dissolution, without winding up, of any transferor 
company ; 

(e) the provision to be made for any persons who, within such 
time and in such manner as the court directs, dissent from the 
compromise or arrangement; 

(/) such Incidental, consequential and supplemental matters as are 
necessary to secure that the reconstruction or amalgamation shall be 
fully and effectively carried ouc. [Sec. 153 A ( 1 )]. 

When the order under Sec. 153A (1) provides for a transfer of 
property or liabilities, the said property shall be transferred to and 
ves: in, and those labilities shall be transferred to and become liabilities 
of, the transferee company. In the case of any property which is directed 
by the order to be free from any charge which is, by virtue of the 
compromise or arrangement, to cease to have effect, the same shall be 
free [S. 153A (2) ]. A certified copy of the order has to be delivered 
to the registrar for registration within 14 days after the completion 
of same. If default is made in complying with this, the company 
and every officer of the company knowingly and wilfully in default 
shall be liable to a fine not exceeding Rs, 50. The property under 
this Section includes property, rights and powers of every description, 
and liab'lilies will include duties. The word "company” as used in 
Sec. 153 (4) will not include any company other than a company 
within the meaning of Lhe Indian Companies Act. 

If a scheme or contract which involves the transfer of shares or 
any class of shares in a company (i.e. the transferor company) to any 
other company, whether the said company is a company with ; n the 
meaning of this Act or not, has within four months after the making 
of the offer by the transferee company been approved by the holden 
of not less than three-fourths in value of the shares affected, the 
transferee company may, at any time within two months after the 
expiration of the said four months, give notice in the prescribed manner 
to any dissenting shareholder that it desires to acquire his shares, and 
where such a notice is given, the transferee company shall, unless on* 
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an application made by the dissenting shareholder within one month 
from the date on which the notice was given the court thinks fit to 
order otherwise, be entitled and bound to acquire those shares on ihe 
terms on which, under the scheme of the contract, the shares of the 
approving shareholders are to be transferred to the transferee company. 
In a case where, however, any such scheme or contract was approved 
at any time before the commencement of the Indian Companies 
fAmendment) Act of 1036, the court has the power at : t$ discretion, 
hv an order on an application made to it bv the transferee company 
with : n two months after the commencement of that Art, to authorize 
notice ro he given under this section at any time within fourteen 
days after the making of this order. In such a case See. 135B shall 
apply, except that the terms on wh’ch the shares of the dissenting 
shareholder^ are to be acquired shall he such terms as the court may 
by ‘he ord“r direct, instead of the terms provided bv the scheme or 
contract. When a notice has been given by the transferee company 
under Sec. T53B and the court has not, on an application made 
by the dissenting sh ircli older. ordered to tile contrary, the transferee 
company shall, on the expiration of one month from the date on 
which the notice has been g'ven. or if an application to the court by 
the dissenting shareholder is then pending, after that anplication has 
hern disposed of, transmit a ropy of that notire to the transferor 
company and pay or transfer to the transferor company the amount 
or other consideration representing the price payable by the transferee 
company for the shares which bv virtue of Sec. T53R the company is 
entitled to acquire. Upon this the transferor company must register 
the transferee company as the holder of its shares. All the money 
received by the transferor company under this section must be paid 
into a separate bank account and any other sums or any other consi- 
deration so received shall be held by that company on trust for the 
several persons entitled to the shares in respect of wh : ch the said 
sums or other considerations were received. The dissenting shareholder 
here includes a shareholder who has not assented to the scheme or 
contract and any shareholder who has failed or refused to transfer his 
shares to the transferee company in accordance with the scheme or 
contract. 


Amalgamation or Reconstruction in a Voluntary 

Winding Up 

In a case of amalgamation in connection with voluntary winding 
np or reconstruction, Sec. 208C fold S. 213) is the most convenient 
section. This section runs as follows : — 

(1) Where a company is proposed to be, or is In course of being, 
wound up altogether voluntarily, and the whole or part of its business 
or property is proposed to be transferred or sold to another company, 
whether a company within the meaning of this Act or not (in this 
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section, called the transferee company) the liquidator of the first 
mentioned company (in this section called the transferor company) 
may, with the sanction of a special resolution of that company confer- 
ring either a general authority on the liquidator or an authority in 
respect of any particular arrangement, receive, in compensation or part 
compensation for the transfer or sale, shares, policies, or other like 
interests in the transferee company, for distribution among the 
members of the transferor company, or may enter into any other 
arrangement whereby the members of the transferor company may, 
in lieu of receiving cash, shares, policies or other like interests, or m 
addition thereto, participate in the profits of, or receive any other 
benefit from, the transferee company. 

(2) Any sale or arrangement in pursuance of this section shall be 
binding on the members of the transferor company. 

(3) If any member of the transferor company who did not vote in 
favour of the special resolution expresses his dissent therefrom in 
writing addressed to the liquidator and left at the registered office of 
the company within seven days after the passing of the special resolu- 
tion, he may require the liquidator either to abstain from carrying the 
resolution into effect, or to purchase his interest at a price to be 
determined by agreement or by arbitration in manner hereinafter 
provided. 

(4) If the liquidator elects to purchase the member's interest, the 
purchase money must be paid b 'fore the company is dissolved, and be 
raked by the liquidator in such manner as may be determined by 
special resolution. 

(5) A special resolution shall not be invalid for the purpores of 
this section by reason that it is passed before or concurrently with a 
resolution for voluntary winding up for appointing liquidators, but if 
an order is made within a year for winding up the company by or 
subject to the supervision of the rourt, the special resolution shall not 
be Vf lid unless sanctioned by tlu court. 

(6) The provisions of th° Indian Arbitration Act, 1899, other than 
those restricting the application of the Act in respect nf the subject- 
matter of the arbitration rhaJl nnply 1o all arbitrations in pursuance of 
this section (Amending Act, 1936). 

This improvement sa\cs considerable d'lay. inconvenience and 
expenses which arc nvohed in bringing about the winding up oi one 
company with a view to amalgamate with another. Now, as will he 
seen above, it is laid down that when a compromise or arrangement 
has been proposed in connection with the rccon&tiuction of any 
company or companies or the amalgamation of any two or more 
compan es, and under the Scheme the whole or any part of the under-' 
taking or property of any company is to be transferred to another, 
the court may cither by the order sanction ng the compromise or by 
any subsequent order make provision for all or any of the following : — 

(a) the transfer to the transferee company of the whole or any 
part of the undertaking and properties or liabilities of the 
transferor company ; 

(3) the allotting or appropriating by the transferee company of 
any shares, debentures, policies or other like interests in that 
company which under the compromise or arrangement m 
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to be allotted or appropriated by that company to or Cor any 
person; 

(c) the continuation by or against the transferee company of any 
legal proceedings pending by or against any transferor 
company; 

(d) the dissolution, without winding up, of any transferor 
company ; 

(r) the provision to be made for any persons who, within such 
time and in such manner as the court directs, dissent from tfie 
compromise or arrangement ; 

(/) such incidental, consequential and supplemental matters as 
are necessary to secure that the reconstruction or amalgama- 
tion shall be fully and effectively carried out. 

When the order under the above Section 153 A provides for the 
transfer of property or liabilities the said property shall vest and the 
liability shall be transferred to the transferee company, and where the 
order directs that any property whiLh is subject to a charge sh«)l be 
freed from that charge by virtue of a compromise, the said charge 
shall cease to have effect. All these orders have to be delivered for 
registration to the registrar nf companies within seven days after 
making of the order. 

In connection with the above it should be noted that the scheme 
or contract involving the transfer of the shares in a transferor company 
has to be passed by the majority of nine-tenths of the value of the shares 
affected and the transferee company may within two months of the 
expiry of the first four months of the making of the offer or the com- 
promise which was accepted as above call upon any dissenting share- 
holder to give up the shares on the same terms as the assenting 
shareholders by a notice. The dissenting shareholder is given one 
month after this notice to apply to the court and the court may order 
otherwise. Failing that, the dissenting shareholder would have to 
permit the transferee company to acquire his shares on the terms on 
which under the original scheme of contract the shares of the approving 
shareholders are to be transferred to the transferee company. 

The forma of proxies used by shareholders when they wish another 
shareholder to be empowered to vote on their behalf, or by a creditor 
to empower another creditor, may be either general or ipedal. 

GENERAL PROXY 

I of a creditor (contributory) hereby 

appoint to be general proxy to vote 

At the meeting of creditors (or contributories) to be held in the above 
matter on the day of 19 


Signature of Wttftees; 
Address: 

17 


(Signature) 
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Cert&jkcaU to bo signed by pemme other than creditor (contributory) 
fitting up the above proxy 

1 of being a hereby certify 

that all insertions in the above proxy are in my own handwriting, and 

have been made by me at the request of the above nalned 

and in his presence before he attached his signature 

(or mark) thereto. 

Dated this .....day of 19 

(Signature) 


SPECIAL PROXY 


I of creditor (or contribul 

appoint as proxy at the meeting 

or at any adjournment thereof, to vote. 

Bated this day of 19..... 


Signature of Witness: 
Address: 


(Signature) 


0 hereby 
creditors 


Certificate to be signed by persons other than creditor or contributory 
fitting up the above proxy. 

I ,of being a hereby certify that 

all insertions in the above proxy are in my own handwriting ana have 

been made by me at the request of the above named 

and in his presence before he attached his signature 

(pr mark) thereto. 

Dated this day of 19 

The proxy must be lodged with the ntfici.il rccci\cr or liquidator 
not later than the time named for that purpose in the notice conven- 
ing the meeting at which it is to be used. Every proxy entitling any 
person to vote at any one meeting of the incorporated company must 
bear a two-anna sump. 



CHAPTER XIII 


INSURANCE 

Life, Fire and Marine 

A contract of insurance is a contract between the assured of the 
insured on the one side and the underwriter or the insurance company 
on the other, by which the latter, in consideration of a payment called 
the premium paid hy the former, undertakes to indemnify the insured 
against any low arising from a contingency upto the sum agreed upon. { , 
Insurance contracts are effected to provide against a number of 
contingencies ; but three of the most important types of insurance 
contracts which one conics across in business are (i) Ufc Assurance. 
(2) Fire Insurance, and (j) Marine Insurance. 

.The csscnc* of a contract of insurance is that it is a contract of 
indemnity, i.e. it ought not to be entered into for a mere wager or 
speculation, but only with a view to provide against the actual mone- 
tary loss which the insured is Jikely to suffer through the happening 
of the contingency under contemplation. If. for example, a person 
insures his building against loss by fire for an amount higher than 
the actual value of the building, he cannot, in case of the destruction 
of the building by fire, recover marc than the actual value of the 
building. On the same principle, a person insuring property which 
docs not belong tu him, or in which he has no pecuniary interest either 
as a creditor, or m some other capacity, the insurance contract cannot 
be enforced for want of insurable interest. '■The other peculiarity of 
a contract of insurance is that it is to he a contract ubcrrimoc fidei , i.c. 
a contract of absolute faith, and the duty is thrown by law upon the 
insured' to make a full and fair disclosure of every material fact that is 
likely to affect the judgment of the underwriter or insurance company 
in deciding what premium to charge or whether to enter into the 
contract at all. Thus any wrong disclosure, or any statement made 
fraudulently, negligently, or even innocently through want of 
knowledge, may vitiate the contract. 

Life Assurance 

Life assurance is defined in Smith’s Mercantile Law as a “contract 
hy which the insurer, in consideration of a certain premium, either in 
a gross sum or by annual payment, undertakes to pay to the person 
for whose benefit the insurance is made, a sum of money or annuity 
on the -death of the perspn whose life is insured.” 
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Park, B., says : 

“The contract commonly called Life Assurance when properly 
considered, is a mere contract to pay a certain sum of money on the 
death of a person, in consideration of due payment of a certain annuity 
for his life, the amount of the annuity being calculated in the first 
instance according to the probable duration of his life, and when fixed, 
it is constant and invariable.” 

The Life Assurance Companies Act, 1909, defines the contract 

as — 

“Policy on human life shall mean any instrument by which the 
payment of money la assured on death (except death by accident 
Only) or the happening of any contingency dependent on human life, 
or any instrument evidencing a contract which is subject to payment 
of premiums for a term dependent on human life.” 

Insurable Interest 

With regard to life assurance, it must also be noted that a person 
may assure his own life up to any extent, as he is supposed to have 
an unlimited interest in his own life, or he may assure the lives of 
those dependent upon him, or through whose death he is likely to 
suffer a pecuniary loo. Where life assurance is effected for the benefit 
of a person other than the one whose life is assured, the person for 
whose benefit the policy is taken nut, should lx* mentioned in such a 
policy and the amount of assurance should not exceed the pecuniary 
interest of such a person in ihe life of the assured at the time of effect- 
ing the policy. Therefore, if during the continuance of the life 
which is assured the interest of the party for whose benefit the policy 
was effected lapses, he can still recover on the policy. In the case of 
fire insurance the insurable interest must exist, as per English Common 
law, both at the time the policy is effected and at the time the property 
is destroyed or damaged by fire. The present Indian law, however, 
is different, as we shall see later. In case of marine insurance, on the 
other hand, there need not exist any insurable interest at the time when 
the policy is effected, but if the holder of the policy at the time of 
loss happens to have acquired an insurable interest he can recover on 
the policy. 

Policies effected for the benefit of persons who have no insurable 
interest are known as “wager policies or “ gambling policies " and 
are therefore void even where the underwriter has used words as 
“ without further proof of interest than the policy ” or “ policy proof 
of interest” or “interest or no interest.” 

It has been further held that a wife has an insurable interest in 
her husband's life) and vice versa ; but a parent has no insurable interest 
in the life of his child qua child } nor has a child an insurable interest 
in the life of his parent qua parent A creditor has an insurable 
interest in the life of a debtor to the extent of his claim, and on the 
same principle a surety can claim to have an insurable interest in the 
life of his prinripakfcbtor, etc. It is the practice pf life assurance 
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companies to get a declaration signed by persons who wish to insure 
their lives. A form known as the proposal form is niven to the 
applicant containing a number of questions which he hs to answer 
accurately. The life policies also contain a clause expressly stipulating 
that any mis-statement in the declaration, whether intentional or inno- 
cent, would vitiate the policy. In the case of such declarations it has 
now been held that if an innocent statement is made at the time of 
assurance, say with regard to a person’s health after consultation with 
a particular medical adviser, and if the applicant thereafter, during 
the continuance of the policy, consults another medical adviser and 
gets to know facts to the contrary on which he immediately reports 
the facts to the company, that act would not vitiate the policy. If, on 
the other hand, he conceals the informaion which is subsequently 
obtained, it may have the effa.: of avoiding the insurance. 

Assignability 

The policy of life assurance is assignable as a claim under a chose 
in action and ii can be assigned in any form as long as it is clear. It 
is, however, necessary to give written notice to the assurance company 
of such an assignment, to make the assignee's title effective against the. 
company, otherwise if the company makes any payment to the assignor 
after the assignment, without the knowledge of the assignee, the 
company would be protected. The assignment of the solicy carries 
with it the right to all bonuses and profits. Life Assur ace Companies 
generally maintain a register in which they record t oticcs of assign- 
ments but make it clear that such registration docs not amount to the 
acknowledgment of the title of the assignee. 

Proof of Death 

In case of policies payable at death, the death of the insured hat 
to be proved. The usual proof is a certificate of death from the 
registrar and a declaration as to the identity of the person described 
in such certificate. In case of death by accident or suicide, a copy 
of the finding of the jury is required. In case of death in a foreign 
country, the death certificate and the declaration of the medical practi- 
tioner who attended with the attestation of the British Consul is 
required. Death is presumed where it is shown that a person who 
went abroad, or disappeared, has not been heard of for seven years, nor 
has he communicated with those he would have communicated with 
if alive. Where a person was on board a steamer which is proved to 
have met with a storm and wai heard of no more, that fact may be 
construed to have brought about the death of the person on board. 

Premiums 

The premiums, as we have noticed above, are payments made by 
the assured in consideration of the risk coveted by the policy. Them 
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payments may be payable either quarterly or half-yearly, according to 
arrangement. They are payable within the days of grace, generally 
allowed by every life assurance policy, or the assured may be required 
to undergo a second medical examination. On the payment of the 
first of these premiums the risk on the policy begins and it is covered 
geikfralty by what is known as the “ covering note ”, which is a provi- 
sional agreement to run during the period which has necessarily to 
elapse before a regular policy can be drawn out. The rates of premium 
payable on lives under various denominations are generally laid down 
in the company's prospectus. In cases of what are known as 
“ hazardous occupations’ 1 such as those in connection with the Army, 
Navy, Mining, etc. or residence in a less healthy climate, extra premium 
is payable. Extra premium may also be charged on the ground of 
what is known as “ climate risk ”, i.c. where a person who lives in a 
climate which is considered more healthy, changes his residence for 
what is considered a less healthy climate, extra premium has to be 
paid. 


REINSURANCE 

If a policy is taken out by one individual on one risk for a large 
amount, it is usual for life offices to reinsure a portion of that risk 
with some other insurance company, or companies in league with the 
former. This is known as reinsurance. 

POLICIES 

Policies of life assurance are, as wc have seen above, agreements 
entered into between the insurance company and the assured. The 
policy may he a whole life policy under which the policy matures at 
the end of that life, or what is known as an u endowment policy”, 
under which the agreement is that, in consideration of certain 
premuims paid for a fixed term at fixed intervals, the company under- 
takes to pay the amount covered by the policy at the end ol a specified 
period in case the person survives that period ; but it the person dies 
before the expiration of that period, the policy falls due and is payable 
immediately. 

The premiums on the policies may be spread over the whole life 
of the assured, in case of whole life policies, or they may be payable for 
a fixed term after which the payment of premiums ceases, but the 
policy runs on till death. This is known as “limited payments 
Kby”. 

There are also " ascending scale policies ” under which premiums 
of smaller amounts are payable at the start and are gradually raised 
at agreed intervals. In cases where policies are effected by creditors 
for a short term of years in order to cover some advance made, they 
ire known as “short term policies”. Thus a creditor who effects a 
short term policy on the life of his debtor, has not only to pay a 



premium for a short term, but the premium itself is proportionately 
lower than that usually charged on a whole life policy. 

We have seen m the Chapter on “ Partnership ” that partners 
take out M joint life policies ” in order to cover the inconvenience caused, 
through a sudden withdrawal of capital by the death of one of the 
partners. 

There are also what are known as " sinking fund policies”, where 
policies are effected by payment of premiums yearly in order to secure 
a fund at the end of a certain term for the payment of debentures, etc. 
in connection with joint stock companies with a redeemable deben- 
ture debt. 


Surrender Value 

This is the value which an insurance company assesses and which 
it is prepared to pay in case the assured deuces to surrender his policy 
and extinguish his claim upon it. Assurance companies generally pay 
surrender values only on those glides on which at least three full 
premiums have been paid. It may, however, be added that, generally 
speaking, the market surrender values of the policies in Great Britain 
are higher by 15 to 20 per cent than those offered by the companies. 
The surrender values are based on the actual premiums paid, and the, 
condition is that the insured must have paid his premiums for a specific 
peiod usually from two to three years. Some offices guarantee a per- 
centage of forty to fifty on total premiums paid. As the duration of 
the policy increases, the assurance company allows a larger surrender 
value than in cases where a policy is surrendered within a shorter time. 
Formerly, it was the tendency among life assurance companies to pay 
a very meagre sum by way of surrender value on the ground that the 
majority of people who surrendered their policies were of a healthy 
class, whereas those who had broken down in health during the 
currency of the policy seldom came in to surrender it. Nowadays, 
however, owing to competition, the tendency is to allow larger values 
on surrender policies. 

Loans on Policies 

Assurance companies offer facilities by way of advances on 
policies. This is generally done after a certain number of premiums 
have been paid, say from two to three years, and within the limit of 
the surrender value. The Loan may be repaid either as agreed, or at 
the convenience of the borrower, and in case it is not repaid it is kept 
on with interest accumulation, to be deducted when the policy is 
finally surrendered or falls due. From the standpoint of a life office 
there is no investment of a higher value than a loan on the security of 
the surrender value of their own policy and all offices offer very 
favourable terms and advance as much as ninety per cent of the 
surrender value. 



2^4 


Indian Mercantile Lata 


INSURANCE ACT OF 1938 OF 
BRITISH INDIA 

It may be added here that the Insurance Act of 1938, which 
extends to the whole of British India, now repeals all the previous 
Acts, viz. the Provident Insurance Societies Act of 1912, the Indian 
Life Assurance Companies Act, 1912 and the Indian Insurance Com- 
panies Act of 1928 and this new Act now consolidates the law relating 
to the business of in s uran c e in all its branches. The Act increases the 
supervision exercised over all concerns transacting insurance business of 
whatever kind in British India, whether these are indigenous concerns 
or external companies representing in India all branches or agencies 
and through its agents acting for Lloyds underwriters on the same 
basis as branches or agencies of such business. Registration is now 
of general application to all branches of business including provident 
insurance, and the amount of deposits to be made with the Government 
has been increased with a view to discourage the formation of com- 
panies inadequately financed. In case of life insurance companies, 
a minimum net sum of Rs. 50,000 as working capital is made com- 
pulsory in addition to the deposit which is to be placed with the 
Government. The Act also provides for these business houses to 
disclose information required with a view to ensure sound principles 
of finance in management. Additional powers for inspection of 
insurance companies arc taken with a view to seeing that 
accurate and punctual submission of returns is universal. External 
companies are now required to keep in their principal offices in 
British India the accounts and other documents by which their returns 
concerning their business in India can be checked. Restrictions are 
imposed ^connection with investment of funds of insurance com- 
panies and external concerns or non-Indian insurance companies ore 
required to keep a portion of their assets invested in Indian Govern- 
ment securities. Provisions as to amalgamation, transfer and winding 
up of insurance companies have been considerably enlarged. Employ- 
ment of managing agents by insurance companies is now prohibited. 
Powers are also taken to subject the national of a foreign country to 
the same restrictions which are imposed in that country on Indian 
insurance concerns operating there. Payment of rebates and excessive 
commissions are brought under control and prevented, and insurance 
agenta are licensed. Companies will be supervised by the Superintendent 
of Insurance who will normally be the Government actuary and the 
same officer will supervise Provident Insurance Societies. Business 
on dividing principle is prohibited and provident societies doing this 
type of business will naturally disappear. 

Registration 

It is now laid down that no insurer which means any individual 
or unincorporated body of individuals or body corporate of any country 
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(other than British India carrying on business in India and also any 
person who in British India acts as the agent or underwriter of the 
members of the Society of Lloyds) can, after the commencement 
of this Act, carry on any class or insurance business in British India 
unless the insurer has obtained from the Superintendent of Insurance 
a certificate of registration. Thus all insurance concerns are brought 
under registration. In case of non-Indian insurers having a place 
pf business in British India the Superintendent of Insurance shall 
withhold registration, or cancel it if already made, after he is satisfied 
that in the country in which such insurer has his principal place of 
business or domicile Indian nationals are debarred by the law or 
practice of the country relating to, or applying to, insurance from 
carrying on the business of insurance. The registration is of course 
subject to cancellation if the regulations and requirements of the Act 
are broken or not complied with at any time. 

REQUIREMENTS AS TO CAPITAL 

The Insurance Act lays down as follows in connection with the 
capital requirements of an insnrance concern doing business in British 
India or who wish to commence business here. 

Deposits 

Sec. 7.— (1) Every insurer not being an insurer specified in sub- 
clause (c) of clause (9) of section 2 shill, in respect of the insurance 
business carried on by him in British India, deposit and keep deposited 
with the Reserve Bank of India in one of the offices in India of the 
Bank for and on behalf of the Central Government cash or approved 
securities, estimated at the market value of the securities on the day of 
deposit, of the amount hereafter specified, namely:— 

(a) where the business done or to be done is life insurance only, 
two hundred thousand rupees; 

(b) where the business done or to be done is fire insurance only, 
one hundred and fifty thousand rupees ; 

(c) where die business done or to be done is marine insurance oiily, 
one hundred and fifty thousand rupees ; 

(d) where the business done or to be done is accident and miscel- 
laneous insurance including workmen’s compensation, and 
motor car insurance, one hundred and fifty thousand rupees; 

(e) where the business done or to be done includes life insurance 
and any one of the three classes specified in clauses (b), (e) 
and (d), three hundred thousand rupees of which two hundred 
tfrn wwd rupees shall be the deposit for life insurance business ; 

(f) where the business done or to be done includes life insurance 
and any two of the three classes specified in clauses (b), (c) 
and (d). four hundred thousand rupees of which two hundred 
thousand rupees shall be the deposit for life insurance business ; 

(u) where the business done or to be done includes life insurance 
and all three cl a sses specified in clauses (b), (r) and (d). 
four hundred and fifty thousand rupees of which two hundred 
thousand rupees shall be the deposit for life insurance busineas ; 
where the burineas done or to be done does not include life 

1 insurance but includes any two of the dames ipedfled la 
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clauses (b), (c) and (d), two hundred and fifty thOusfnd 

(<) where the business done or to be done does not include life 
insurance but includes all three classes specified in clauses 
(b), (c) and (d), three hundred and fifty thousand rupees; 
and 

(j) where the business done or to be done is marine insurance 
relating to country craft or its cargo, ten thousand rupees only. 

(2) Where the insurer is an insurer specified in sub-clause (c) of 
clause (9) of section 2, he shall be deemed to have complied with the 
provisions of this section as to deposits, if in respect of any Class of 
insurance business transacted by him in British India under a standing 
contract of the nature referred to in sub-clause (c) of clause (9) of 
section 2, a deposit of an amount one and a half times that specified in 
sub-section (1) as the deposit for that class of insurance business has 
been made in the Reserve Bank of India in one of the offices in India 
of the Bank for and on behalf of the Central Government in cash or 
approved securities estimated at the market value of the securities on 
the day of deposit by or on behalf of the underwriters who are 
members of the Society of Lloyd’s with whom he has his standing 
contract 

(3) Where the deposit is to be made by an insurer incorporated 
before, or carrying on the business of insurance in British India before, 
the 27th day of January, 1937, the deposit referred to in sub-section (1) 
may be made in not more than seven instalments, of which the first 
shall be not less than one-fourth of the total amount of the deposit and 
shall be paid before the application for registration is made, Hie second 
shall be not less than one- sixth of the balance of the deposit and shall 
be paid before the 1st day of January, 1939, and the subsequent instal- 
ments shall be of not less than the minimum amount required as the 
second instalment and shall be paid before the 1st day of January of 
each succeeding year: 

Provided that in the case of insurers carrying on life insurance 
business only, the deposit may be made in not more than ten instal- 
ments, of which the first shall be not less than one-fourth of the total 
amount of the deposit, and shall be paid before the application for 
registration is made, the second shall be not less than one-ninth of the 
balance of the deposit, and shall be paid before the 1st day of January 
1939, and the subsequent instalments shall be of not less than the 
minimum amount required as the second instalment, and shall be paid 
before the 1st day of January of each succeeding year. 

(4) Notwithstanding anything contained in sub-section (3), in the 
earn of an insurer not being an insurer specified in sub-clause (a) (ii) 
or sab-clause (b) of clause (9) of section 2, and not being an insurer 
incorpor a ted in or domiciled in the United Kingdom, the deposit 
referred to in sub-section (1) shall be made in two Instalments of 
which the first shall be not less than one-half of the total amount of 
the deposit and shall be made before the application for registration 
ia made, and the second shall be made before the expiry of one year 
from the date of registration. 

(5) Where the deposit is to be made by an insurer neither incor- 
porated before, nor carrying on insurance business in British India 
before, the 27th day of January, 1937, the deposit may be made in 
instalments of not less than one-fourth the total amount before the 
mfticatiiffi for registration is made, not less than one-third the balance 
before the expiry of one year from the commencement of business in 


before the expiry of one year from the commencement of business in 
British India, and not less than one-half the residue before the expiry 
Of two years from the commencement of business in British India, and 
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the balance before the expiry of three years from the commencement 
of business In British India : 

Provided that in the case of any insurer not being an insurer 
specified in sub- clause (a) (ii) or sub- clause (b) of clause (9) of 
section 2, and not being an insurer incorporated in or domiciled in the 
United Kingdom, the deposit shall be made in full before the applica- 
tion for registration is made. 

(6) No class of insurance business in addition to the class or 
classes in respect of which an insurer is already liable to make a deposit 
under sub-section (X) or sub-section (2) shall be undertaken by the 
insurer until the deposit to which he is already liable has been made 
in full, and the additional deposit required in respect of the additional 
class of business or so much thereof as under the provisions of sub- 
section (3), (4) or (5) is to be made before the application for regis- 
tration, has also been made in full. 

(7) Securities already deposited with the Controller of Currency 
in compliance with the Indian Life Assurance Companies Act, 1912, 
shall be transferred by him to the Reserve Bank of India and shall, to 
the extent of their market value on the day of the first deposit made 
in compliance with this Act, be deemed to be deposited under this Act 
In respect of the life insurance business of the insurer. 

(8) A deposit made in cash shall be held by the Reserve Bank 
of India to the credit of the insurer and shall be returnable to the 
insurer in cash in any case in which under the provisions of this Act 
a deposit is to be returned ; and any interest accruing due and collected 
on securities deposited under sub-section (1) or sub-section (2) shall 
be paid to the insurer, subject only to deduction of the normal com- 
mission chargeable for the realization of interest. 

(9) The insurer may at any time substitute for securities lodged 
with the Bank under this section other approved securities of equal 
value at the market rate prevailing at the time of substitution, and the 
Reserve Bank of India shall, if so requested by a depositor, invest in 
approved securities the whole or any part of a deposit made originally 
in cash or the whole or any part of cash received by the Bank on sale 
of or on the maturing of securities lodged by the depositor. 

(10) If any part of a deposit made under this section is used in 
the discharge of any liability of the insurer, ihe insurer shall deposit 
such additional sum in cash or approved securities as will make up 
the amount so used. The insurer shall be deemed to have failed to 
comply with the requirements of sub- section (1), unless the deficiency 
is supplied within a period of two months from the date when the 
deposit or any part thereof is so used for discharge of liabilities. 

With reference to the above deposits it is laid down that they 
shall not be susceptible to any assignment or charge nor shall they be 
available for the discharge of any liability of the insurer other than 
the liabilities arising out oi policies of insurance issued by the insurer 
so long as any sudi liability remains undischarged. This deposit 
shall also not be liable to attachment in execution of any decree obtained 
by a policyholder in respect of a debt due on a policy which the 
policyholder has failed to realise in any other way. In the case of 
life insurance deposits they shall be only available for discharge of 
any liability of the insurer in connection with life policies only. This 
deposit is repayable when the insurer ceases to carry on business in 
British India or any class of business in respect of which the deposit 
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has been made, provided all liabilities in British India in respect of 
business of that class have been satisfied or otherwise provided for. 
For this purpose an application has to be made to the court, and 
the court if satisfied on this point would order the return of the said 
deposit. 

In case of sterling securities deposited in the Bank the Insurance 
Rules, 1939, provide that they shall be sent by the depositor with 
a covering letter to the Manager, Reserve Bank of India, London, and 
■ball be held by the London office of the Bank on behalf of the 
Calcutta office of the Bank. Deposits other than in sterling securities 
must be sent by the depositor with a covering letter to the Manager 
of the Reserve Bank of India, Calcutta, who shall hold them in the 
Calcutta office of the Bank. The depositor must duly transfer the 
said securities to the Bank. The Bank in return will issue a certificate 
to the depositor as to this and shall also send a statement in the 
form required by the Act to the Superinendcnt of Insurance. In 
the case of sterling securities their market value is to be counted at 
is. 6 d, to the rupee (Rule No. 5). On the maturity of any of the 
securities, the depositor may require the Bank in wirting within six 
weeks to collect the discharge value of the said securities and hold 
the amount in cash to the credit of the depositor or invest it in 
securities specified by the depositor (Rule No. 7). With reference 
to cadi deposits the Bank shall pay no interest. In case of other 
securities the interest or dividend on sterling securities must be 
remitted by the London office of the Reserve Bank of India to the 
Calcutta office at the Telegraphic Transfer Rate on India prevailing 
on the date of realization of the interest or dividend. In the case, 
however, of interest or dividends on securities other than sterling 
sccuriies, the amounts received shall be transmitted by the Calcutta 
office to the depositor at his Indian office, as specified by the latter. 
If the depositor’s office is situated at a place where there is an office 
of the Reserve Bank or a branch office of the Imperial Bank of India, 
remittance must be sent by means of a Government Draft, whereas 
in other cases by a Security Deposit Interest Payment Draft on the 
nearest Government Treasury, after deducting commission of annas 
four on every sum of Rs. 100 or part thereof. Withdrawals and 
payments from deposits and purchases of securities cannot be made 
by the depositor except as provided by the Act and the Banks are 
not bound to return such securities deposited by them but may 
substitute thereof new types of securities of the same description 
and amount. In this case the Bank shall be entitled to charge for 
the purchase of securities any brokerage payable by the Bank in 
respect of such purchase (Rule No. 9.). The Superintendent of 
Insurance shall be entitled, free of any fee, to inspect or to require 
from the Bank any information relating to any security deposited with 
the Bank under the Act, 
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Account* 

With reference to accounts, the Insurance Act, Section io, U yi 
down as follows : — 

( 1 ) Where the insurer carries on business of more than one of 
the c lass es specified in clauses (a), (b), (c) and (d) of sub-section (1) 
of section 7 (Le. Life , Fire, Marine or Workmen* i Compensation), 
he shall keep a separate account of all receipts and payments in respect 
of each such class of insurance business. 

(2) Where the insurer carries on the business of life insurance, the 
excess of receipts over payments in respect of such business shall be 
carried to and shall form a separate fund to be called the life insurance 
fund and the deposit made by the insurer in respect of life insurance 
business shall be deemed to be part of such fund. 

( 3 ) The life insurance fund shall be as absolutely the security of 
the life policyholders as though it belonged to an insurer carrying on 
no other business than life insurance business and shall not be liable 
for any contracts of the insurer fori which it would not have been liable 
had the business of the insurer been only that of life insurance and 
shall not be applied directly or indirectly save as provided in section 49 
for any purposes other than those of life insurance. 

Audit 

The balance sheet and profit and loss and profit and loss appro- 
priation account of every insurer in respect of all insurance business 
transacted by him in India shall be audited annually according to 
regulations contained in the Indian (Companies Act, 1913, and the 
auditor shall have the same powers and functions in connection with 
the discharge of his duties and the same liabilities and penalties as 
imposed by the Indian Companies Act on auditors of companies. 

Actuarial Report 

Every insurer carrying on life insurance business shall in respect 
of the life insurance business transacted by him in India and in the 
case of an insurer domiciled or incorporated in India, in respect of 
life insurance business transacted hy him, cause an investigation to be 
made by an actuary into the financial condition of the life insurance 
business carried on by him once at least in every five yean, including 
a valuation of his liabilities in respect thereto and cause an abstract 
of the report of such actuary to be made in accordance with the 
regulations contained in the Act. To this abstract a certificate signed 
by the p rincipal officer of the insurer shall be appended to the effect 
that full and accurate particulars of every policy under which there 
is a liability cither actual or contingent, have been furnished to the 
actuary for the purpose of investigation (Sec. 13). 

Register of Policies and Register of Cla i ms 

Every insurance company must now keep a register of policies 
and register of claims. The register or record of policies must 
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contain a record of every policy* issued by the insurer, the name cod 
address of the policyholder, the date when the policy was effected And 
a record of any transfer, assignment or nomination of which the insurer 
has, notice. The register or record of claims must contain the date 
of the claim, the name and address of the claimant and the date on 
which the claim was discharged or rejected (Sec, 14). 

Investment of Assets and Restriction on Loons 

In connection with this, Sections 27 and 28 of the Act lay down 
as follows: — 

Sec. 27.— (1) Every insurer incorporated or domiciled in British 
Indie shall, subject to the provisions of sub-section (3), at all times 
invest and hold invested assets equivalent to not less than fifty-five per 
cent of the sum of the amount of his liabilities to holders of life insur- 
ance policies in India on account of matured claims and the amount 
required to meat the liability on policies of life insurance maturing for 
payment in India, less the amount of any deposit made under section 7 
by the Insurer in respect of his life insurance business and less any 
amount due to the insurer for loans granted by him on policies of life 
insurance, in the manner following, namely, twenty-five per cent of 
the said sum in Governmenc securities and a further sum equal to not 
less than thirty per cent of the said sum in Government securities or 
'other approved securities or securities of or guaranteed as to principal 
and interest by the Government of the United Kingdom. 

Explanation . — The provisions of this sub-section shall apply also to 
insurers incorporated in or domiciled in the United Kingdom. 

(2) An insurer incorporated or domiciled elsewhere than in 
British India or the United Kingdom shall, subject to the provisions of 
sub-section (3), at all times invest and hold invested assets equivalent 
to not less than the sum of his liabilities to holders of life insurance 
policies in India on account of matured claims and the amount required 
to meet the liability on policies of life insurance maturing for payment 
in India, less the amount of any deposit made under section 7 by the 
insurer in respect of his life insurance business and less any amount due 
to the insurer on loans granted by him on policies of life insurance in 
the manner following, namely, thirty- three and one- third per cent of 
the said ‘sum in Government securities, and the balance in Government 
Securities or other approved securities or securities of or guaranteed as 
to principal and interest by the Government of the United Kingdom. 

(3) An insurer carrying on business at the commencement of this 
Act to whom sub-section (1) or sub-section (2) applies shall before the 
expiry of four years from the commencement of this Act invest the 
total amount required to be invested by those sub-sections in the 
manner required thereby: 

Provided that of such total amount the insurer shall have invested 
not leas than one-fourth in securities of the nature specified in sub- 
section (1) before the expiry of one year, not less than one-half before 
Ifae expiry of two years, and not less than three-fourths before the 
expiry of three years from the commencement of this Act. 

(4) The assets required by this section to be held invested by an 
insurer to whom subsection (2) applies shall be held in trust for tile 
discharge of claims of the nature referred to in sub-section (2) and 
diall be vested in trustees resident in British India and approved by the 
Central Government by an instrument of trust which shall be executed 
Sy‘ tfiti^ftasorer and approved by the Central Government and ansU 
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Ma th* manner in which alone the subject-matter of the- trust Ml 

be fW viifc. 

I^rplanatfem, — Sub- sections (2) and (4) shall apply to an insurer 
incorporated in British India whops share capita] to too extant of ont- 
third is owned by, or the members of whose Governing Body to the 
extent of one-third consists of, individuals domiciled elsewhere than in 
British India or the United Kingdom. 

Sec. 28.— (1) livery insurer registered under this Act carrying on 
the business of life insurance, not being s provident society, dual twice 
in every year, namely, within fourteen days of the 30th day of June and 
within fourteen days of the 31st day of December, submit to Urn Super- 
intendent of Insurance a statement showing as at the said dates the 
assets held invested in accordance with section 27 and such statement 
shall be certified by the principal officer of the insurer. 

(2) The Superintendent of Insurance shall be entitled at any time 
to take such steps as he may consider necessary for the inspection or 
verification of the assets invested in compliance with section 27 and the 
insurer shall comply with all requisitions made by the Superintendent 
in that behalf. 


Prohibition of Loans 

With reftrcnc< lo restrictions of loans, Section 29 lays down os 
follows : — 

No insurer shall grant loans or temporary advances either on 
hypothecate of property or on personal security or otherwise, except 
loans on life policies issued' by him within their surrender value, to any 
director, manager, managing agent, actuary, auditor or officer of the 
insurer if a company, or where the insurer is a firm, to any partner 
therein, or to any other company or firm in which any such director, 
manager, managing agent, actuary, officer or partner holds the position 
of a director, manager, managing agent, actuary, officer or partner : 

Provided that nothing herein contained shall apply to loans made 
by an insurer to a banking company : 

Provided further that every existing loan to any director, manager, 
managing agent, auditor, actuary, officer or pailner, notwithstanding any 
contract to the contrary, shall be repaid within, one year from the com- 
mencement of this Act, and in case of default, such defaulting director, 
manager, managing agent, auditor, actuary, officer or partner dull cease 
to hold office on the expiry of one year from the commencement of this 
Act : 

Provided further that nothing in this section shall prohibit a com- 
pany from granting such loans or advances to a subsidiary company or 
to any other company of which the company granting the loan or 
advance is a subsidiary company. 

Managing Agents 

As we have seen already, managing agents are not allowed to be 
employed by insurance companies and in this connection Section 32 
lays down as follows 

(1) No insurer shall, after the commencement of this Act, appoint 
tf managing agent for die conduct of his business. 

ft) Where any insurer engaged in the business of insurance before 
the comm encement of this Act employs a managin g agent for the 
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anything to the contrary contained in the Articles of the insurer, if a 
company, or in any agreement entered into by the insurer, such manag- 
ing agent shall cease to hold office on the expiry of three years from the 
commencement of this Act and no compensation shall be payable to him 
by the insurer by reason only of the premature termination of his 
employment as managing agent 

(9) After the commencement of this Act, notwithstanding anything 
contained in the Indian Companies Act 1913, and notwithstanding any- 
thing to the Contrary contained in any agreement entered into by an 
insurer or in the Articles of Association of an insurer being a company, 
no insurer shall pay to a managing agent and no managing agent shall 
accept from an insurer as remuneration for his services as managing 
agent more than two thousand rupees per month in all, including salary 
and commission and other remuneration payable to and receivable by 
him, for his services as managing agent. 

Commission and Rebates 

With reference to commission and rebates, the following 
restrictions arc imposed l>y Sections 40 and 41 : — 

Sec. 40. — (1) No person shall, after the expiry of six months from 
the commencement of this Act, pay or contract to pay any remuneration 
or reward whether by way of commission or otherwise for soliciting or 
procuring insurance business in India to any person except an insurance 
agent licensed under section 42 or a person acting on behalf of an 
insurer who for the purposes of insurance business employs licensed 
insurance agents. 

(2) No insurance agent licensed under section 42 shall be paid or 
contract to be paid by way of commission or as remuneration in any 
form an amount exceeding, in the case of life insurance business, forty 
per cent of the first year’s premium payable on any policy or policies 
effected through him and five per cent of a renewal premium, or, in the 
case of business of any other class, fifteen per cent of the premium : 

Provided that insurers, in respect of life insurance business only, 
may pay, during the first ten years of their business, to their insurance 
agents fifty-five per cent of the first year’s premium payable on any 
policy or policies effected through them and six per cent of the renewal 
premiums. 

(3) Nothing in this section shall prevent the payment under any 
contract existing prior to the 27th day of January, 1937, of gratuities or 
renewal commission to an insurance agent or to his representatives 
after his decease in respect of insurance business effected through him 
before the said date. 

Sec. CL.— (1) No person shall allow or offer to allow, either directly 
or indirectly, as an inducement to any person to effect or renew an 
insurance in respect of any kind of risk relating to lives or property in 
India, any rebate of the whole or part of the commission payable or any 
rebate of the premium shown on me policy, nor shall any person taking 
out or renewing a policy accept any rebate, except such rebate as may 
be allowed in accordance with the published prospectuses or tables 
at the insurer. 

(2) Any person making default in complying with the provisions 
of this section shall be punishable with fine which may extend to one 
hundred rupees, unless the default is made by a parson effecting or 
renewing a policy, in which case he shall be punishable with fine which 
may extend to fifty rupees only. 
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According 10 Section 43, every insurer must maintain a r egi ster 
showing the name and address of every licensed insurance agent 
ap|Mifintcd by him and the date on which his appointment began and 
the date if any on which his appointment ceased. 

Policyholders’ Directors 

The Act now provides for special directors being elected by policy* 
holders who have naturally a greater stake in the company than the 
shareholders themselves in many uses. This is laid down by Section 
48 (1) as follows 

Where the insurer is a rompany incorporated under the Indian 
Companies Act, 1913 , and carries on the business of life insurance, not 
less than one-fourth of the whole number of the directors of the com- 
pany shall be persons having the prescribed qualifications and holding 
policies of life insurance issued by the company, and shall be elected 
to the Board of Directors of the company in the prescribed manner 
by the holders of policies of life insurance issued by the company. 

With alei elite to the election of Policyholders’ Directors, special 
rules have been framed, under the Insurance Rules of 11*39. A person 
who wishes to be a candidate eligible for election of Policyholders’ 
Directors must hold, otherwise than by wav of assignment or transfer, 
one or more jxriiues of life insurant issued by the rompany. Such 
policies must be cither whole life pnhries or endowment life insurance 
policies, which are not enrumbt red in any wny. The total <.um assured 
by such policies held by a candidate, including bonuses that may have 
attached to them before the date ot elcLtion, must not lx* less than 
Rs. 2,000, where the company has at that date been carrying on life 
insurance business for not less than 3 years, and not less than Rs. 1,000 
in other cases. If the company has been canying on life insurance 
business for moir than two years, each of the policies shall ha\c been 
in force for not less than one. two or three years, according as the 
Lompany has at the date of elation l>cen carrying on life insurance 
business foi not more than 5 years, for more than 5 hut not more 
than 8 5 ears, or lor more than 8 tears. In addition to Lhcse require- 
ments a candidate must not he .1 director ( other than an elected 
director ol the company), manager, legal or lechim-al adivser, 
managing agent, insurance agent or employee of anv insurer, or an 
employer of an insurance agent. A further requiicnicnt is that from 
the date the requisite salue of policies is not held by the person, or 
when the person ceases to do so he ceases to be a director, or where 
he holds any of the abuse disqualifying offices or employment, he also 
ceases to he a Policyholders' Director (Rule No. 13). 

At the election of Policyholders' Directors every policyholder, who 
wishes to attend the meeting, must apply to the company for a 
certificate of admission not later than fifteen days before the date of 
the meeting and the company on being satisfied that the applicant 
1 » 
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bolds a policy of life insurance issued by the company, shell issue 
a certificate at least six days before the date of the meeting. When 
such a certificate is applied for by post, it must be sent to, the 
address of the policyholder, or if applied for in person, be delivered 
only on production of the relevant policy. A certificate of admission 
is not transferable. No person other than those whose presence is* 
necessary for the conduct of the meeting shall be admitted to the 
meeting, unless he produces the admission certificate. The votes shall 
be given either personally or through proxy (Rule No. 14). 

The directors elected in accordance with these regulations shall, 
as regards retirement from office and all other matters, he subject to 
the same rules and regulations as the other directors of the company. 

In the event of a casual vacanry among the directors elected by policy- 
holders, the remaining directors may fill in the vacancy by appointing 
a duly eligible policyholder as a director and the person so appointed 
shall be subject to retirement at the same lime as the director in whose 
place he is appointed. 

Business on Dividing Principle Prohibited 

The new Insurance Act prohibits business on what is called the 
dividing principle, i.e. where the policyholder does not receive a fixed 
amount on his policy, as in cases of ordinary life insurance policies, 
but the amount received entirely or partly depends on the results of 
Collections made from the members of the society, who have combined, *" 
or on the results of the distribution of policy premiums within certain 
time limits of certain sums. The Act says that no insurer shall after 
the commencement of the Insurance Act, 1938, begin, or after three 
years from that date continue to carry on, any business upon the 
dividing principle, “provided that nothing in this section shall be 
deemed to prevent an insurer from allocating bonuses to holders of 
policies of life insurance as a result of a periodical actuarial valuation 
either as reversionary additions to the sums insured or as immediate 
cash bonuses or otherwise, and provided further that an insurer who 
continues to carry on insurance business on the dividing principle 
after the commencement of this Act shall withhold from distribution 
a sum of not less than forty per cent of the premiums received during 
each year after the commencement of this Act in which such business 
is continued so as to make up the amount required for investment 
under section 27.” On the expiry oi the period of three years as 
referred to above, or earlier if the insurer ceases to carry on business 
on the dividing principle, the insurer must forthwith cause an 
investigation to be made “by an actuary, who shall determine the 
amount accumulated out of the contributions received from the holders 
of all policies to which the dividing principle applies and the extent 
of the claims of those policyholders against the realisable assets of the 
insurer, and shall, before the expiration of six months from the date 
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on which he is entrusted with the investigation, make lerotnmcpda- 
tions regarding the distribution, whether by cash payments or by the 
allocation of paid-up policies or by a combmation of both methods, of 
such assets as he finds to appertain to such policy holders ; and the 
insurer shall, before the expiry of six months from the date on which 
the actuary makes his recommendations, distribute such assets in 
accordance with those recommendations” 

Insurance Agents' Commissions and Rebates 

In this connection it is to be noted rhai the Insurance Act now 
brings under control and platts restrictions on persons acting as 
canvassers and commission agents as well as on rebates, commissions 
or any gratification paid to any prison in order to induce him to 
take out a policy, or insure his own life Alter the expiry of six 
months Irani the tomintnccmcm of the Insurance Act oi 1938 no 
person can take or contract to pay any remuneration or reward 
way oi commission 01 otherwise ioi soliciting or procuring insurance 
business in India to any person except an insurance agent or a person 
acting on behalf oi an insurer who for the purposes oi insurance 
business employs insurance agents It will thus be interesting to note 
that an insurance agent is defined as " an insurance agent licensed under 
section 42 being an individual who receives or agrees to receive pay- 
ment by wav oi commission or other remuneration in consideration of 
his soliciting or procuung insurant! business 1 It may be added here 
to explain the definition that unde 1 section 42 “the Supcuntendent of 
Insurant r or an officer authorised by linn in this behalf has power 
to issue licences to such agents on payment ol a prescribed fee The 
licence issued shall remain 111 lores tor tvstKc months only from the 
date oi issue and shall Ik renewed irom year to year.' 

No person can be appointed as an insurance agent who is a minor, 
or oi unsound mind, or guilty ol mminal misappropriation or criminal 
breach oi trust or chciting, or lorgtry 01 an abetment of or attempt 
to commit any such ofltnu, unless at least fix years have elapsed since 
the completion ol the .entente imposed and under the circumstances 
the Superintendent oi Insurance thinks thv the disqualification may 
Lease to operate 

The Act further lays down that in use ol lite insurance no 
insurance agent shall lie paid a remuneration in any form exceeding 
forty per cent ol the first years premium payable on any policy or 
policies and five per cent of 1 renewal premium, or in the case of 
business of any othet cIjss, fifteen ptr cent of the premium. How- 
ever, insurers in respect of lift insurance business only, may pay. 
during the first ten years ol their business, to their insurance agents 
fifty-five per rent of the first year's premium payable on any policy 
or policies effected through them and six per cent of the renewal 
pramiums ( 5 . 40) In addition to this the Act further lays down that 
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no person should allow or offer to allow either directly or indirectly, 
as an inducement to any person to take out or renew or continue 
an insurance in respect of any kind of risk relating to lives or property 
in India, any rebate of the whole or part of the commission payable 
or any rebate of the premium shown on the policy, nor shall any 
person take ruch a rebate under the said circumstances, except such 
rebate as may he allowed in accordance with the published prospectuses 
or tables of the insurer (S. 41). Under this section the person wrong- 
fully giving or receiving rebate is punishable with line which may 
extend to one hundred rupees in the case of a person or agent induc- 
ing and rupees fifty in the case of a person taking out, renewing or 
continuing the policy. 


Provident Societies 

A provident society is defined by the Insurance Act of 1938 as a 
person who, or a body of persons (whether corporate or unincorporate) 
which, not being an insurer registered under the Act, carries on the 
burineK of insuring die payment, on the happening of any of the 
following contingencies : — 

( 1 ) The birth, marriage or death of any person or the survival 
by a person of a stated or implied age or contingency. 

( 2 ) Failure of issue. 

( 3 ) The occurrence of a social, religious or other ceremonial 
occasion. 

( 4 ) Loss of or retirement from employment. 

( 5 ) Disablement in consequence of sickness or accident. 

(6) The necessity of providing for the education of a dependent. 

( 7 ) Any other contingency which may be prescribed or which 
may be authorised by the Provincial Government with the approval 
of the Central Government. 

A provident society may also do the business of granting annuities 
of Rs. 50 or less, payable for a certain period, or a gross sum of 
Rs. 500 or less either in a lump sum or in instalments over a certain 
period. 


Provident Societies and Dividing Business 
The provident societies are also prohibited on the same footing 
as other insurance companies from undertaking any form of insurance 
which falls within the definition of “dividing business”, as referred 
to above (S. 67). 

Insurable Interest 

In the case of provident societies the insurable interest is much 
extended compared with the insurable interest applicable to ordinary 
life insurance companies. Here it is laid down than a provident society 
must not receive any premium or contribution for insuring money to 
be paid to any person other than the person .paying such premium 
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or contribution or the wife, husband, child, grand-child, patent, brother 
or sister, nephew or niece of such a person. In ordinary life insurance, 
insurable interest, as has been noticed in connection with life insurance 
companies in this chapter, is presumed only in the case of husband 
and wife, whereas otherwise, except in case of a creditor etc., insurable 
interest does not exist and has to be strictly proved, in this case, 
besides the husband and wile, the children, grand-children, etc., are 
permitted to enjoy the privilege of having an interest in the money 
insured (S. 68). 


Registration of Provident Society 

A provident society must, oi course, get itself registered, as other- 
wise it is prohibited from receiving any premium or contribution. For 
the purpose of registration an application will have to be made, which 
must be accompanied by : — 

(a) a certified copy of the rule* of the society, and when the 
society is a company incorporated under the Indian Com- 
panies Ad, 1913, or under the Indian Companies Act, 1882, 
or under the Indian Companies Act, 1B86, or under any Act 
repealed thereby, a certified copy of the Memorandum 
and Artides of Association or where the society is not such 
a company a certified copy of the deed or constitution of 
the society; 

(b) the names and addresses of the proprietors or directors, 
and the managers of the society, the full address of the 
legistered office of the society, the full address of the prin- 
cipal office of the society in British India, the name oi the 
manager at such office, and the name and address of some 
one or more person resident in British India authorised to 
accept any notice required to be served on the society ; 

( c ) a certificate from the Reserve Bank of India that the initial 
deposit necessary is duly made ; 

(d) a declaration verified by an affidavit that the minimum 
working capital required by the Act is available; and 

(e) the prescribed fee for registration being not more than two 
hundred rupees. 

The application will be examined by the Superintendent of Insur- 
ance, who may rcfuve to issue a certificate of registration until he is 
satisfied that the rules of the society comply with the provisions of the 
Act and that the minimum working capital as required by the Act 
is available. It may be noted that the Superintendent is also given the 
po w er to cancel a certificate if he finds that (i) the society is insolvent 
or is likely to become so, or (a) that the business of the society is 
conducted fraudulently or not in accordance with the rules thereof, or 
that in his opinion it is in the interest of the policyholders that the 
society should cease to carry on business ; (3) he will also cancel the 
certificate where the initial deposit and further deposits, if any, as 
required by the Act, has not been made by the society; or (4) the 
society has failed to comply with any requirement or provision of the 
Act and has continued such failure or contravention or contravention 
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has been' conveyed to the society by the Superintendent of InturaMe} 

In case a provident society has failed to have its registration 
renewed, the Superintendent of Insurance may, without previous notice 
and without application to the Court cancel the registration. He can 
also cancel the registration if the provident society itself applies to him 
for such cancellation and he is satisfied that the society has ceased to 
carry on insurance business and that all its liabilities in respect of 
insurance policies are cither satisfied or otherwise provided for (S. 70). 

Working Capital and Deposit by Provident Society 

No provident society can be registered, unless it has a paid-up 
capital sufficient to provide as working capital a net sum of not less 
than five thousand rupees, exclusive of deposits made under the Act 
and exclusive in the case of a company of any expenses incurred in con- 
nection with the formation of the company. 

Besides the above requisites a provident society is required, under 
the Act of 1938, within one year irom such commencement, or, if 
established after the commencement of the Act before the society applies 
for registration, to deposit and keep deposited five thousand rupees with 
the Reserve Bank of India in one ol the offices in India of the Bank. 
The deposit is to be in cash or in approved securities amounting to the 
market value of securities on the date of deposit to the aforesaid 
rupees five thousand. Thereafter the society must make in each 
calendar year a further deposit amounting to not less than one-fiith 
of the gross premium income tor the preceding calendar year. This 
premium income is to include admission lees and other lees received 
by the society. The annual deposits are to be made until the total 
amount of deposits kept with the registrar is rupees fifty thousand. 

Mutual and Co-operative Life Insurance Companies 

A mutual insurance company is an insurer, being a company 
incorporated under the Indian Companies Act, 1913, or under the 
Indian Companies Act, 1882, or tinder the Indian Companies Act, 1B66, 
or under any Act repealed thereby, which has no share capital and of 
which by its constitution only and all policyholders are memben. 

A co-operative life insurance society means an insurer, being a 
society registered under the Co-operative Societies Act, 1912, or under 
an Act of a Provincial Legislature governing the registration of co- 
operative societies which carries on the business of life insurance and 
which has no share capital on which dividend or bonus is payable and 
of which by its constitution only original memben on whose application 
the society is registered, and all policyholders are membeis (S. 95). 

Provision as to Deposit 

Both the mutual insurance companies and the cooperative fife 
insurance societies carrying on the business of life insurance in British 
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India, ire required ui deposit and keep deposited in the Reserve Bank 
of .India in India, a sum oi rupees two hundred thousand in Cash or 
in approved securities estimated at the market value of the securities 
on die day of deposit. They are allowed to deposit this amount in 
instalments of which the first shall be a payment made before or at 
the time of application lor registration, of not less than rupees twenty* 
five thousand, or such sum as with any deposit previously made by 
the insurer under the provisions of the Indian Life Assurance Com- 
panies Act, 1912, brings the amount deposited upto not less than rupees 
twenty-five thousand, and the subsequent instalments shall be annual 
instalments made before the expiry of each subsequent calendar year 
of an amount in cash or in approved securities equal to not less than 
one-third of the gross premium income received in the previous 
calendar year. 

Insurance Companies Incorporated or Domiciled Outside 
British India or United Kingdom 

In the case of such companies the provision is that they shall at all 
times invest and hold invested assets equivalent to not less than the 
sum of their liabilities to holders ui lift* insurance policies in India 
on accoun. of matured claims and the amount required to meet the 
liabilities on policies of life insurance maturing for payment in India, 
less the amount oi any deposit that they may have made under sertion 7 
of the Act, and less any amount due to the insurer 011 loans granted 
by such companies on policies of life insurance. 33.1/3 per cent of the 
said sum has to be invested in Government securities and the balance 
in Government securities or other approved securities or securities 
guaranteed as to principal and interest by the Government of the 
United Kingdom (Sec. 27). 

These companies are also required to keep at their principal offices 
in British India such books of account, register and documents as will 
enable the accounts, statements and abstracts which are required to 
be made by the companies by the Act to furnish to the Superintendent 
of Insurance, in respect of insurance business transacted by them in 
British India to lie complied, and it necessary, checked by the 
Superintendent of Insurance (Sec. 64). 

FIRE INSURANCE 

A contract of fire insurance is a contract by which the insurance 
company, or the underwriter, or the insurer undertakes, far a considera- 
tion in the form of a payment of money either in a lump sum or in 
instalments, to indemnify the insured against the consequences of a 
fire, or the loss or injury as arising therefrom during an agreed period 
and upto a certain amount. The contract is to be found embodied in 
1 document known as the “ policy of fire insurance". 

Here also, as in the case of life and marine insurance, die inroa d 



Indian Mercantile Law 




bom luve an insurable interest in the article insured, ie., he must be 
in such a position that by loss, destruction, or damage of the property 
he stands to suffer a pecuniary loss. In short, all the principles of 
insurable interest applicable in cases of marine insurance apply to fire 
insurance. 


The Policy 

It has been held in various Knglish cases that it is not necessary 
to have an actual formal policy in order to constitute a \alid contract 
of fire insurance. A slip initialled by a broker with a view to the 
preparation of a policy may be taken as a contract of insurance and it 
has also been held that a mere proposal to insure followed by an accept- 
ance of the proposal in itself constitutes a valid contract of fire insurance 
even though no payment by way oi fire insurance premium has been 
made. The general practice is that after the proposal by the owner 
of the property for insurance and after its acceptance a document called 
“ cover note * is handed to ihc insured. This cover note is given as 
a protection during the interval of time covered by the proposal and 
the consideration of that proposal by the company or the underwriter. 
It has been held that such a cover note would he sufficient to enable 
the holder to claim damages should a fire occur during the interval. In 
short, the cover note or an interim protection note constitutes a binding 
contract for the time mentioned in it. 

The Risk 

The risk on fire policy commences from the moment of time the 
cover note, or the deposit receipt, or the interim protection note is 
given and continues for the term covered by the contract of insurance. 
It is the practice to allow a certain number of days as days of grace 
within which a fire policy may be renewed after the expiration of 
the term. In such a case, if a tire should occur within such a lime 
the insured would be entitled to recover damages. The days of grace 
only apply when the insured has the intention to renew the policy, 
failing which, the policy expires on the day the period runs off. If, 
however, it is expressly stipulated in die policy that unless the renewal 
premium is paid and the renewal risk is accepted the insurance would 
expire, the insured would not be able to recover in a case where a 
fire occurs after the expiration of the term and before the acceptance 
by the fire insurance company of a proposal for further insurance. 

Loss by Fire 

The question as to what is the meaning of the expression "loss 
by fire” has frequently arisen. Of course, the literal meaning, viz. 
damage, loss or deterioration through ignition is included, but much 
more than that it covered. In India the special Municipal Acts of 
s]k different provinces lay down that damage by fire within the 
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meaning of policies in India, would include any damage done in the 
exercise of powers, in case of an outbreak of fire, by a magistrate, 
or members or secretaries of committees, or members of a fire brigade 
by way of breakage, pulling down of premises and through any 
measures that may have to be taken in case of fire to preserve lives 
or property. The exact wording of the Bombay Municipal Act of 
1888, Section 363* is as follows 

Any damage occasioned by the fire brigade in the due execution 
of their duties, or by any police or municipal officer or servant 
who aids the fire brigade, shall be deemed to be damage by fire 
within the meaning of any policy 0/ insurance against fire. 

It would also include the damage 10 a property caused through 
heating which heal has been engendered by some properly near it 
which has caught fire. Of course, pure and simple heating, without 
ihere being any ignition of the property itself or anything near it, 
would not Lie covered by the expression “loss or damage by fire". 
In case of lightning, if the actual tire has been caused by such an 
accident, it would, of course, be covered by the ordinary risk of 
damage by fire, not otherwise, unless specifically provided tor in the 
policy as is usually done. In short, losses directly caused thiongh 
fire, i.e. those that arc direct consequences of fire, are covered. The 
others arc not covered unless specifically provided for. If the loss is 
caused through the malicious act of the insured himself he would not 
be able to recover it ; but it would be 110 excuse for the underwriter 
to say that the loss was caused through the negligence of the insured. 

Fire policies usually cover lass through fire whether caused through 
lightning, explosion of boilers used lor domestic purposes or 
explosion of gas used for domestic purposes or in a building not 
used as gas works. I'liey do not include loss through fire caused 
through spontaneous fermentation, earthquakes, subterranean fire, iiot, 
civil commotion, foreign enemy, military or usurped power, rebellion 
or insurrection. 

Absolute Good Faith 

The contract of fire insurance is a contract uberrimoe fidei , i.e. 
a contract based upon absolute good faith, and therefore, the insured 
must twflltn full and detailed disclosure of all material facts likely 
to affect the judgment of firr offices in determining the rates of 
premium or deciding whether the proposal should be accepted. 

The description of the property, when asked for, should be 
correctly given, and all information that may be required as to the 
clan of goods and articles that are kept on the premises or in the 
surrounding neighbourhood, should be accurately supplied. 

Claims and Avenge 

In case of an outbreak of fire the first care that the insured must 
cake is to give notice to the insurance company. The policies generally 
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provide for notice in case of an outbreak within a specified time, 
which clause should be strictly complied with. f hi m 

mods oat should be for the exact value of the goods damaged or 
destroyed at the date of the fire. In the case of goods partly 
destroyed or damaged, details as to their value in good condition 
(and in damaged condition) ought to be made out and furnished 
to the insurance company. In the case of damage to buildings, the 
basis of the claim should be the cost of repairs of the damage, with 
due allowance for the greater value of the new premises over the old, 
This is, of course, applicable where the policy covers the full value 
of the property ; but in fire insurance the peculiarity is, unlike marine 
insurance, that the insurance company cannot, where the property is 
partially insured, claim to pay only a proportional Loss, i.e. Jpss in 
the proportion in which the amount insured stands to the full value 
of the property. The company is in fact liable for the whole loss, 
as far as the amount insured covers that loss, irrespective of the 
value of the whole property ; e.g. if a property is worth Rs. 50,000 
and is insured for Rs. 20,000 and the damage has been caused to the 
extent of Rs. 5,000, the insured can recover his full Rs. 5,000. Policies, 
however, counteract this advantage from Lhc point of view of the 
insured by inserting clauses known as “ average clauses 9 ' under 
which it is expressly provided that in such cases the loss in proportion 
to the risk covered on the property can only be claimed. These 
average clauses have now developed into a number of variations 
suitable to various circumstances. It may be added here that the 
fire offices by inserting a clause called “ reinstatement clause ” reserve 
to themselves the right to reinstate the property instead of paying in 
money. This clause goes a long way in practice to prevent rapacious 
an(T 'fraudulent claims heing presented. 

Subrogation 

Subrogation is a doctrine applicable to both fire and marine 
msumnee, by which the insurer or the underwriter, becomes entitled 
on his paying compensation to the insured, to claim the advantage of 
every right of the insured against third parties who may be proved 
to be responsible for that loss, owing to such third parties’ negligence, 
default, etc. In the words of brett, L.J.: “As between the under- 
writer and the assured, the underwriter is entitled to the advantage of 
every right of the assured, whether such right consists in contract, 
fulfilled or unfulfilled, or in remedy for tort capable of being insisted 
on, or already insisted on, or in any other right, whether by way of 
condition or otherwise, legal or equitable, which can be, or has been 
exercised or has accrued, and whether such right could not be enforced 
by the insurer in the name of the assured by the exercise or acquiring 
of which right or condition the loss against which the assured 1* 
mured can be, or has been, diminished.” [CasetUain v. Preston* 
(1883) 11 Q.B.D., p. 388.J 
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To take an instance, it often happens that a lessee takes the lease 
of a premises for a long period the lease covering repairs to the 
premises. The lessee under this covenant would be bound to repair 
the premises even in the cave, of damage by fire. Now, if the premises 
have been insured by the landlord and a fire occurs, the landlord 
can tecovrr the loss immediately from the insurance company or the 
insurer, and the insurei or the insurance company can in their turn 
recover the amount from rhe lessee, because, on iheir having paid 
the loss to the lessor, i.c. the landlord, llie landlord's rights are 
subrogated to the insurer. 

Assignment of Policy 

A fire policy can, according to English Common Law, be assigned 
only with the consent of the insurer or the insurance company. It 
is said to be a contract of a personal nature, and therefore a policy of 
insurance docs not pass with thr sale or assignment of the property 
on which it is effected. A transfci or assignment with the consent of 
the insurance office, as staled above, would only give an effective right 
to the assignee. In connection with this, Sections 135 and 49 of the 
Transfer of Property Act, 1882, are important Section 135 : — 

Every assignee, by endorsement or other writing of a policy of 
marine insurance, or of a policy of insurance against fire, in whom 
tile property in the subject insured shall be absolutely vested at 
the dAte of the assignment, shall have transferred and vested in 
him all rights of suit as if the contract contained in the policy had 
been made with himself. 

Section 49 : — 

Where immovable property is transferred for consideration, and 
such property or any part thereof is at the date of transfer insured 
a gains t loss or damage by fire, the transferee, in case of such loss 
or damag e, may, in the absence of a contract to the contrary, require 
any money which the transferor actually receives under the policy, or 
so much thereof as may be necessary, to be applied in reinstating the 
property. 

Section 135 virtually states the law as 10 transfer of a marine 
policy both in England and India. The only peculiarity to be noticed 
in the language of this section is in connection with the words “in 
whom the properly in the subject insured shall be absolutely vested 
at the date of the assignment ”. These words may mean either that 
the absolute owner of the property alone can transfer or that any 
holder of the policy can transfer such interest in the property as may 
be absolutely vested in him. The latter meaning is presumably aimed 
at according to the best authorities. 

Section 49 deals exclusively with immovable property. Here our 
ftutinw tar differs from the English. Here, unlike English law, the 
policy virtually passes to the purchaser on the transfer of the insured 
property. 



CHAPTER XIV 

MARINE INSURANCE 


DEFINITION 

" Marine insurance is a contract whereby the insurer or underwriter 
undertakes to indemniJy the assured in the manner and to the extent 
thereby agreed, against marine losses, that is to say, losses incidental 
to marine adventure/’ The instrument in which the contract of 
marine insurance is implied, is called a policy. The insurer in marine 
insurance is known as the underwriter and the person who is thereby 
indemnified is called the insured. 

Insurable Interest 

The essence of a marine insurance contract is that it is a contract 
of indemnity. This means that by this contract the underwriter agrees 
to indemnify the insured against losses by sea risks to the extent 
of the amount insured. The insured in rcLurn for this undertaking 
pays an agreed amounL known as the premium. In order, therefore, 
to suffer a loss the party who insures a particular property must have 
what is called an insurable interest in the same, i.e. such an interest 
that in case of loss or damage to the thing insured, the insured must 
suffer a pecuniary loss. The owner of the ship or cargo has an 
insurable interest in it; a creditor who has advanced money on such 
a ship or cargo has an insurable interest to the extent of bis claim ; 
a trustee holding anything in trust for another has an insurable 
interest in such property ; an assignee of a bill of lading may insure 
to the extent of his interest ; a shipowner has an insurable interest 
in the freight unpaid ; a consignee or a factor, or agent may have 
an insurable interest in the ship or the cargo on the safe arrival of 
which the payment of his brokerage depends, and so on. 

Implied Warranties 

In marine insurance there are three implied warranties which the 
insured is taken to be giving to the underwriter: (i) warranty of 
seaworthiness, (a) warranty of non-deviation, and (3) warranty of 
I'pby Of the voyage. 

How Marine Insurance is Effected 

Before considering the form of the policy of marine insurance 
generally accepted all over the maritime world, we might consider 
die manner in which insurance is generally effected in England and 
in India. In England, besides the large marine insurance companies 
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with which we are quite familiar in India, the greatest proportion 
df the business of marine insurance is done by private undenvriters 
who are members of insurance associations like the Corporation of 
Lloyds. Ttt case where the insurance is to be effected on the M Lloyds ", 
it is usually done through an insurance broker. It is a contract mainly 
(between the insured and the underwriter. The broker receives 
instruction from the would-be insured and effects the insurance by 
communicating that fact to the underwriter on the “ Lloyds When 
the brokrr effects insurance with a private underwriter he gets a tem- 
porary document made out, known as the “slip’*, which consists 
of a simple statement as to the name of the ship, the date, description 
of the risk, the sum or sums insured and the rate of premiums. The 
underwriters who undertake the risk as mentioned in the slip initial 
it, each for the sum he thinks proper to underwrite, until the whole 
amount is subscribed. The legal effect of the slip as described by 
Fustire Blackburn in lonides v. Pacific Ftre and Marine Insurance Co., 
(1871) L.R. 6 Q.B. 674, is js iollows : “The slip is in practice and 
according to the understanding of those engaged in marine insurance, 
complete and final contract between the parties, fixing the terms of 
insurance and the premium, and neither party can, without the 
assent of the other, de\iate from the terms thus agreed without a breach 
of kith, for which he would suffer in his credit and future business/’ 
^However, subsequent Acts introduced in England have ckarly laid 
'down that valid contracts of marine insurance can only be entered into 
by means of instruments known as policies which should be duly stamp- 
ed. It would, therefore, follow that a “ slip ”, as it is not stamped, would 
not be a valid contract aimed at by the English law. On the “ Lloyds ”, 
however, a slip initialled by a member of the “Lloyds” would be 
binding on the member as per the rules ol the “Lloyds”. It has 
been further kid that where a stamped policy has been made out 
and executed after a slip, the slip may be looked into for the purpose 
of ascertaining the intention of the parries to the policy. It has, 
however, been held that if the contract of insurance is made in a 
country where no stamp laws arc enforced, an action may he maintain- 
ed upon an agreement to issue a poluy, and a specific performance 
of it may be on lend, \Bhagtvimda> v. Netherlands Indian Sea 
and Fire Insurants C 0. of Batavia* (i88K) 14 App. Cjs. 83, P,C.| 

Very otten, instead of a slip being made out by the broker or 
the underwriter, the insurance companies make out in their own 
offices a document called a cover note or insurance note, containing 
a sketch of the insurance or a irtemorandum which is to serve as 
a first step in the drawing up of a proper document in the form of 
a policy. Of course, these documents contain incomplete information 
which can only be explained when read in connection with a regular 
policy of insurance. Unless these documents are properly stamped, 
they would not constitute a contract. 
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Policy of Insurance 

A pokey oi insurance may be either (i) a valued policy, i jt. a 
policy which specifies the agreed value of the mBjSct-mattei insured, 
or (a) an open policy , which does not specify the value of the subject- 
matter insured, which has, therefore, to be ascertained subsequently 
at the time the claim arises, or (3) a time policy , which covers the rislc 
up to a stated amount tor ajped jime, or (4) a floating policy, which 
describes the insurance in general terms and leaves the name of the 
ship or ships or other particulars to be defined by subsequent 
disclosure. 

With regard to the policy of insurance, it must be noted that 
(t) it should not exceed the period of twelve months so far as time 
is concerned, (2) it must specify the particular risk or adventure for 
which it is taken out, and (3) it must also bear the name of the 
Underwriter and the sum insured. 

The M Lloyds * form of Policy 

The form oi marine insurance policy, as adopted by all British 
insurance companies with little variation, is the one known as the 
11 Lloyds policy 11 which has been in use among the underwriters at 
the 14 Lloyds 11 for a great length of time Of course, the actual form 
supplied by the Corporation of Lloyds to its “ underwriting members ” 
has a distinctive mark which Lannot be used by non-members. 

The following is the torm of the policy known as the Lloyds 1 

policy:— 

BE IT KNOWN THAT (1) 

as well in ( ) own name, as 

for and in the name and names of all and every other person or persons 
to whom the same doth, may or shall appertain, in part or in all, doth 
make assurance, and cause (2) ( ) and they and 

every of them to be insured, (3) lost or not lost, at and from (4) 

( ), (5) upon any kind of goods and merch- 

andise, and also upon the body, tackle, apparel, ordnance, munition, 
artillery, boat and other furniture, of and in the good ship or vessel, 
(6) called the ( ) whereof ( ), is master, 

under God, for this present voyage, or whosoever else shall go for 
master in the said ship or by whatsoever other name or names the 
said ship or the master thereof is or shall be named and called (7) 
Beginning the adventure upon the said goods and merchandises from 
the loading thereof aboard the said ship ( ) ; upon the 

g?id ship, etc. ( ), and so shall continue and endure, 

during her abode there, upon the said ship, etc , and further until the 
said ship, with all her ordnance, tackle, apparel, etc., and goods and 
merchandises whatsoever, shall be arrived at ( ), upon the 

■aid ship, etc., until she hath moored at anchor twenty-four hours 
in good safety, and upon the goods and meichandiaes, until the same 
be there dischar ged and safely landed. 

(S) AmitSall be lawful for the said ship, etc, In this voyage, 
to proceed and sail to, and touch, and stay at any ports or places 
whatsoever ( ) without prejudice, to this insurance. 
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(9) The ship, ete„ goods and merchandise^ ate- lor M much 

aa concerns the assured, by agreement between the assured and a awaera 
in this policy, are and shall be valued at ( ). 

(10) Touching the adventures and perils which we, the assurers, 
are contented to bear and to take upon us in this voyage, they are of 
the seas, men-of-war, fire, enemies, pirates, rovers, thieves, Jettisons, 
letters of mart and countermart, suiprisals, takings at sea, arrests, 
restraints and detainments of all kings, princes and peoples of what 
notion, condition or quality soever, barratry of the master and mariners, 
and of all other perils, losses and misfortunes that have or shall oome 
to the hurl, detriment or damage of the said goods and merchandises, 
and ship, etc., or any part thereof. 

(11) Amp in case of any loss or misfortune, it shall be lawful to 
the assured, their factors, servants and assigns, to sue, labour, and travel, 
for, in, and about the defence, safeguards and recovery of the said 
goods and merchandises, and ship, etc., or any part thereof, without 
prejudice to this insurance; to the charges whereof, we the assurers 
will contribute, each one according to the rate and quantity of this sum 
herein assured. 

(12) And it is especially declared and agreed, that no acts of the 
^insurer or insured in recovering, saving or preserving the property 
* insured, shall be considered as a waiver or acceptance of abandonment. 

(13) And it is agreed by us, the Insurers, that thi* writing or 
policy of insurance, shall be of as much force and effect as the surest 
writing or policy of insurance heretofore made in Lombard Street or 
in the Royal Exchange, or elsewhere in London. 

(14) And so, we, the assurers, are contented and do hereby promise, 
and bind ourselves each one for his own part, our heirs, executors and 
goods, to the assured, their heirs, execulors, administrators or assigns, 
for the true performance of the promises. 

(15) Confessing ourselves paid the consideration due unto us for 

this assurance by the assured at and after the rate of ( ). 

(16) ( rb lank for inserting rate 

of premium] ). 

(17) In witness whereof we, the assurers, have subscribed our 
names and sums assured in London 

(18) NB. — Com, fish, salt, fruit, flour and seed are warranted free 
from average, unless general, or the ship be stranded; sugar, tobacco, 
hemp, flax, hides and skins are warranted free from average under 5 
pounds per cent; and all other goods, also the ship and freight, are 
warranted free from average under 3 pounds per cent, unless general, 
or the ship be stranded 

(19) £ (sum in figures) A B (sum in words) day of A.p. 

£ ( do. ) C D. ( do. ) do. 

£ ( do. ) E. F ( do. ) do. 

(and bo on, until the aggregate amount of the different sums subscribed 
by each underwriter equals the amount inquired to be insured). 

The Principal Clauses 

From the above form ll will be noticed that the |H>licy of marine 
insurance is made up of various clauses dealing with the following 
partic ular s which may be dealt with in detail separately. The main 
headings arc as following 

(1) Name or names of parlies for whom insurance is effected. 

(2) Lost or not-lost clause. 
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(3) Description of the voyage or duration of the risk. 

(4) Name of the ship and master. 

(5) Liberty to touch and stay. 

(6) Valuation clause. 

(7) Clause enumerating the perils insured against. 

(8) Sue and labour clause. 

(9) Waiver clause. 

(10) Acknowledgment of receipt of premium and rate charged. 

(11) Memorandum ; and 

(13) Signatures of the underwriters and risk undertaken by each. 

(1) Hie Parties 

With regard to this, it may be noted Lhat all persons competent 
to contract may be parties to a policy of insurance. A policy may be 
underwritten or undertaken by either an insurance company or an 
individual underwriter as is the case on the " Lloyds ” in England. 

The expression, “for and in the name of all and every other 
person or persons, ek protects all persons who had insurable interest 
at the time ol effecting the policy or who acquired insurable interest 
during the continuation of the risk. 

(2) Lost or Not-lost 

This clause protects the insured, who, in good laith, insured goods 
which were on a ship which has left a foreign port, in case the ship 
were destroyed unknown to him, before he effected the policy. Accord 
ing to Arnold on Marine Insurance , “the clause, however, though 
never omitted, does not appear to be, in all cases, strictly necessary, as 
there can be no reason why a previous loss of the subject. insured should 
prejudice an insurance subsequently effected, if at the time the assured 
was ignorant of the loss or he and the underwriter were equally 
cognizant thereof. 1 * However, all English policies contain this clause 
nowadays and most of the American, German, Dutch, French and 
Portuguese policies embrace more nr less similar clauses. We have 
seen that, in this case, both the insured as well as the insurer ought not 
to have been aware of the loss of the goods or the steamer at the time 
of the insurance, because if the insured knew of the loss and did not 
inform the insurer at the time of effecting insurance the policy would 
be void. On the same principle, if at the* time of effecting the policy, 
the underwriter or the insurance company knew that the steamer had 
safely completed her voyage, and that, therefore, no risk ns far as sea 
was concerned was imolvcd, he would not be entitled to claim the 
premium. 

(3) Description of the Voyage or Duration of the Risk 

This clause begins with the words “at and from” and in the 
blank left in the policy is inserted the description of the voyage intended 
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to be insured. Hie risk begins from the place at which the steamer 
is at the tune of insurance and ends when the arrives at the port of 
destination, Of course, taking tor granted that it thi steamer has not 
Parted on a voyage, die shall do so within a reisuuable time unless 
an express provision to the uintrarv is made lo this clause, words 
arc generally added to the effect, “ including all tisk of craft to and 
from the vessel ” with a no* to cover all the risk during the course 
of the goods bting lo ide cl or unloaded Soiiil politics euo include a 
more ixmsrn clause known as the “waiehouse clause M which covers, 
besides the risk dealt with above ill nsks “including risk from the 
warehouse of the consignor by any conveyance by land or by water, 
and until safely delivered into the warehouse of the consignees or 
their agents' 

(4) Name of the Ship and Mastei 

Herr is giv 11 the nunc of In ship ami the master for the 
\ov lgt which is lnsunil l»y 11 

(5) label ty to Touch and Stay and “ Deviation * 

1 Ills clause runs 1 

“And it shall be lawful fui the said ship, etc., in this voyage, 
to proceed, sail and to touch and stay at any ports, or places, whatsoever, 
without prr juduo to this insurance.*' 

I he if p lift 111 this cliusc hi to Ik till d in with the mmes 
ut Liu p 11 Kill » ports the Mi inn is it libel ty to touch Ibis is done, 
lx cause ULOidmt to liw it is the duty of the insuied not to deviate, 
11 lh> out )1 ihi prop 1 1 misc v huh Uuiui> guunllv 1 ik« while 
pout ding on \ voyigt h hum inv two pis 11 sc if 101 s unliss devu 

lion is t 111 cil tliToiuh 0111 ol 1 In 1 rusts whuh ai excused, 01 unless 

tlu policy ixpu six prmnli >01 siuh 1 ikviition Tn the absence of an 
express clause, it is always implied that the ship shall not deviate. 
Deviation is defined in \inold on Mount 1 n\uionu is “am unnues 
suv or unixmsirl rkpirun tiom the usml course 01 central mode 
ol carrying on tlu uj tgi insured. In which the risk is lluiul though 
ihc 01 11*111 ll Unnnms id qitim ol the voyage insured is still kept in 
\u w It is not nutssny ol tour to show lint tlu risk, if any, 

was Ixmg < 11I1 mud In such ckvutiou Tt u dso held that if the 

voyage is not communed and completed within a reasonable time that 
may also ht construed is a dev niton In short, “any unreasonable 
and uticxcused delay either 111 commencing or prosecuting the voyage 
insured, no less absolves the underwrite! from the liability to sub- 
sequent loss than a local departure trom the usual course of navigation '* 
In the following cucumstanccx deviation would be excused : — 

(0 if sptcific-dlv provided for by the policy 
(2) if necessitated either by mord or physic d foitc 
, (§) thiougli unavoidable nucwity 
19 
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(4) to save human life 

M to obtain medical assistance for any person on hoard 

(6) to avoid capture and seizure 6y the King’s enemies, pirates, etc. 

(7) by stress of weather. 

It may happen that the captain may be compelled by mutiny of 
sailors or by stress of weather to deviate from its course, in which case 
the deviation would undoubtedly be excused. 

(6) Valuation Clause 

The valuation clause either states the actual value of the goods 
as agreed upon between the underwriter and the insured in case of 
a valued policy, or as in the ca&e of an open policy a blank is left 
after the words, u and shall be valued at ” In the 

latter case, it would mean that the valuation is to be made at the 
time the claim arises in case of loss which value has u> be proved by 
the insured. In the foitnet case, however, the valuation as agreed upon 
between the parties and as inserted in the blank is conclusive between 
the parties. \Bar\er v. Jan son , (1868) L.R. 3 C.P. 303]. If, how- 
ever, there is an overvaluation on the part of the insured which over- 
valuation was made with a view to defraud the underwriters the policy 
would be voidable. \Haig v. Dr La Cour , (1812) 3 Camp. 319.) 
This rule as to valuation would apply whether the loss be total or 
partial. According to Lord Ellenborough in Forbes v. Aspinall, (1811) 
13 East 327, the valuation of goods may not only include the first cost 
of the goods plus expenses, premium and commission, but all probable 
profits, whereas, in an open policy, his Lordship laid down that nothing 
more can be recovered by the insured in case of goods than the invoke 
price plus expenses. In case of freight, the actual freight which the 
ship would earn with premium thereupon paid by the insured, would 
be recoverable. 

(7) Sea Perils Insured Against or the Perils of the Sea 
These perils include in detail all the perils against which the 
insured is protected. This clause in the “ Lloyds” embraces almost 
all the sea perils including “ perils of the seas, men-of-war, fire, pirates, 
rovers, thieves, jettisons, arrests, restraints and detentions of kings, 
princes and people, barratry of masters and mariners and of all other 
perils, losses, and misfortunes that have or shall come to the hurt, 
detriment or damage of the said goods or merchandise and the ship.” 

The wording of this clause, as given above, gives us an idea of 
the wide range of sea perils which are covered by the usual policy 
of the “Lloyds”. It may be noted, however, that the term “perils 1 ’ 
means any fortuitous accidents and not the ordinary action of Wfind 
and waves, nor does it include what may be described as wear end 
tear. There must be some casualty— something unforeseen. Of course, 
founding at sea, shipwreck and Josses caused by see, and damage by 
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violence of the dements would be embraced by the term -peril* of the 
Ka *. Loss by fire is recoverable under this clause which includes fire 
as one of the risks insured against. It would thus be seen that were 
it not for the express provision in the “Lloyds ” policy covering a wide 
range of risks given under various headings) “perils of the sea”, as 
understood at law, would afford very little protection to the insured. 
In case of leakage and breakage the underwriters are liable only when 
such leakage is caused by violent action of the elements and will not 
cover leakage which must be expected to occur on an average ship. 
On the other hand, the perils of the sea aho include losses through 
colliiian with another vessel, or through the ship striking a rock 
or other obstruction, whether in fair weather or in stormy weather, 
and they also include incursion of sea-water through a hole in a pipe 
gnawed by rata. 

(ft) Sue and Labour Clause 

Under this clause it is specially provided that it shall be lawful to 
the assured, his factors, agents and assigns, to do all in their power to 
defend the properly insured in case of damage or loss anil in return 
the underwriter agrees that the insured's rights to his insurance claim 
■ are not ir any way prejudiced ; and that all the expenses thought lawful 
in such attainment shall, sate costs against the damage insured, hew 
made good bv the underwriter. According to Lord Blackburn 
f A itch is on v. Lohrc , (1B79) 4 C.P.I). ^71 1 : 

"The object of the clause was to encourage exertion on the pari 
of the assured not to provide an additional remedy for the recovery 
by the assured of indemnity for a loss which was, by the maritime 
law, a consequence of the peril. 1 ’ 

ft may be added heic, that the recovery of expenditure considered 
to have been reasonably incurred, can be claimed. It may, however, 
lie added that the expenses incurred ought to be those incurred in res- 
pect of iht risk to goods which were in peril, and these ought to be 
perils against which they had lo lie incurred in order to defend the 
goods against such penis. Expenses incurred with the object of avert- 
ing the occurrence of a peril would not lie covered by this clause. 
Besides this, the expenses should have been incurred only by the 
assured, his servants, factors or assigns, and will not include those 
incurred by other parties who do not fall under this description, e.g. 
salvors picking up property voluntarily. 

(9) Waiver Clause 

The waiver clause is in fact a continuation of the M sue and labour ” 
clause because it lays down iu fact that “ no arts of the assurer or 
assured in recovering, serving or preserving the property insured, shall 
he considered as a waiver or acceptance of abandonment \ This clause 
is, nowadays found in almost all policies of the " Lloyds 



Indian Mmm$Se Lam 


* 9 * 


(io) Receipt of Premium and the Rate Charged 

The receipt of premium and the rate charged are stated in this 
clause. Picmium is consideration paid hy the insured to the under* 
writers for undertaking to indemnify him against the loss as per the 
terms of the policy. The form of Lloyds' policy clearly uses the words 
41 confessing ourselves paid the consideration due " as if 

the premium had already been paid to the underwriter at the time 
the policy was effected. In practice, however, the premium in London 
on the 44 Lloyds ” is not paid by the broker at the tunc of effecting the 
policy. The practice there is to pass the amount in account between 
the insurance broker and the underwriter. In India also, unless the 
insurance is effected directly with a company, the broker generally 
settles with the company and recovers the premium from his clienti 
Anyhow', as lar as the underwriter is concerned, his acknowledgment 
of the receipt of premium binds him and lie is presented Irom attempt- 
ing to recover the same from the insured on the ground that the 
broker had failed. The broker, howeser, gets a lien on the policy for 
the advance that he may have made by way of payment of the premium 
on account oi the insured. The lien will, ol course, lx* lost it the 
broker delivers the jwiliLy to the insured or to anv one else at his 
order. We have already seen that the premium forms part of the 
insurable value. The premium can onl) Ik* retained liy the under- 
writer in cases where the risk has liegun to run. otherwise the premium 
has to be returned. If, liowesei, an entire risk had not been incurred, 
but it dill comment c and continued up to a certain stage, the premium 
is not returnable and <\rn a proportionate return of premium cannot 
be dunamlul ; e.g., if the policy taken out lx on “at and from** 
terms, and the risk has inmmrnred, no proportionate return oi the 
premium can be paid even though the \rssel may have been lost at the 
port while taking the cargo. Also in a case where the policy is 
avoided on the ground of unjustifiable deviation, the insured is not 
entitled to claim a return of the premium. If, however, the policy 
is rendered void by the underwril.T, the premium must be returned. 
Where the polic) is rendered \«id ab initio through the insured not 
having complied with one of the \\airanti:s cxpiess or implied, he 
would be cntiihd to claim the return of premium. With regard to 
open policies where a premium is paid in ixciss of the risk covered 
by the actual value of the goods, the exi ess is icturnahle but the same 
rule will not apply where in a valued policy the properly is over-valued. 
In fact, in case of the Lotal failure of consideration such as where the 
ship at the commencement of the risk is u use a worthy, or where it 
did not sail at all, or where the whole venture is abandoned by the 
insured, the premium can he recovered. Whereas, if the policy has once 
been attached, the premium becomes irrecoverable. 
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MEMORANDUM 

The commodities which are the subject-matter of marine insurance 
comprise various articles which arc liable to undergo deterioration or 
damage to a greater or lesser extent according to tbcir peculiar nature. 
Some of these commodities may even perish or lie damaged through 
detention or delay. To avoid, there! ore, claims arising through the 
inherent vice in the. naiuit ol such commodities, almost every policy 
of Insurance includes a clause or memorandum as in the ca&c of the 
Lloyds’ policy called the “FJP. A.'‘ clause. Under the F. P. A. clause, 
or the memorandum, the underwriter is liable for tol d loss hat is 
not liable for particular average or partid loss. Partial loss is agreed 
to be paid if it exceeds in certain cases and 5^, in others. The 
^clause in the Lloyds’ ]>oliry, as given on a pievious page, lays down 
that in the case ol commodities such ns corn, fish, salt, fruit, flour and 
seed m hii.li are ol a very jhm ivlublc nature, the underwriter would he 
liable for general aw rage loss 01 where the ship is stranded. In the 
ease of the other set of commodities of a less jimsh.iblc nature such 
as sugar, inhauo, hemp, flax, hides and skins, the underwriter would 
be liable onl) to pav parhcul.u average or |urtial loss wlieic the loss 
coines te over *> , of the value. On the other hand, where the loss 
is caused through general aw 1 age, or through the slop lieing stranded, 
the underwriter would be liable to pav the whole ot suth loss. How- 
ever, if llu; loss in both these uses ol 4 ' and *5' ol the prime cost or 
insured value amounts to the agreed pen tillage, the underwriter agrees 
to pay thi full loss. It may also he noted 111 connection with the 
memorandum that it has been held that the word “lorn” docs not 
include rice bur includes malt, peas mul beans, and that the word salt 
does not include saltpetre. The calculation of pcncnlagc, in ease of 
5%, is not to be made on the whole amount of risk but on each 
article enumerated separably. In the use of the V 0 clause, however, 
the percentage is to be calculated on the aggregate value unless the 
articles are separately valued in the policy. The word “stranded” 
as used in the Memorandum, means actually getting fixed lor some 
space ol time. Again, the stranding of a ship exclusively means strand- 
ing of that particular ship and will not include the stranding of a 
lighter in which the goods are being conveyed Irom or to the ship. I11 
one case where a ship ran aground on some piles placed in a river-bed 
in full view Irom the shoic and was left there, ir was held to be 
stranding within the meaning ol the Memorandum. I11 short, what 
is aimed at by the stranding is not a mere touch and go but the actnal 
seating down in a quiescent state. 

REINSURANCE 

An underwriter or an insurance company may, when the risk is 
.considered too great, get a part reinsured with another underwriter dr 
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lawipi company. This reinsurance does not affect the position of 
the original insured, for the original insurance remains a distinct con- 
tract by itself and the reinsurance in its turn forms equally a distinct 
contract between the second set of parties. The original insured, there- 
fore, has no claim on the •rrias'tUnnce contract but can only claim from 
his own underwriter. To take an illustration, supposing A gets his 
ship insured with B for Rs. 10,000 for a certain premium. Now, if B, 
the un&erwriter, wishes to reinsure half the risk, he may reinsure with 
C for, say, R{* 5,000. In case of loss, A can only put in a claim again# 
B, but he has no right against C, B has to pay his claim and in hit 
turn claim half the loss from C. If, therefore, B were to fail and A’s 
claim ip not paid, A cannot claim the reinsured amount from the under- 
writer C with whom the insurance was effected. C is liable to pay 
in such an/ event only to B's trustee in bankruptcy. 

Arnold in his work on Marine Insurance defines reinsurance as— 

“a contract by which, in consideration of a certain premium, die 
original insurer throws upon another the risk for which he has made 
himself responsible to the original assured, to whom, however, he alone 
remains liable on the original insurance.'’ 

It has also been laid down that the original underwriter need not 
give a notice of abandonment to the reinsurer. The^doctriuc of suhvo* 
gaxion applies equally to a reinsurance of the original insurance. It 
may be added that the insured may also have his risk insured against 
the insolvency of the underwriter with whom he has effected an 
insurance, in case events happen which cast some doubt in his mind 
as to the ultimate solvency of that person. 

DOUBLE INSURANCE 

Double insurance is quite distinct from reinsurance. Here, the 
insured effects more than one insurance. If he does so without any 
fraudulent intent, he can recover on all the policies. If the total 
amount of all the policies taken together comes to more than the actual 
value of the subject-matter insured, the. insured can only npcover the 
actual value. He can recover the full value on the original policies till 
is made up. If, for example, a merchant not knowing 
the actual value of his goods, insures them for an approximate amount, 
and then thinking that amount is not sufficient to cover the risk, effects 
a second insurance, he can do so. Now, when the lore occurs, he may 
recover as much of it as he can, from the first policy, and if that does 
not satisfy his claim, he may proceed to recover the balance on the 
other policy. The underwriters may, thereafter, adjust their contri- 
bution among themselves. 

The above rule applies when one party with the same interest 
insures it by effecting more than one policy. It often happens that 
two or more parties, with distinct interests in the same property, insure 
Ibe property separately on their own account, each up to it* fall vahre* 
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In such a case each would be entitled to recover the full ajnount of his 
claim based on separate interests. 

Lord Mansfield! while dealing with this rule of contribution, in 
case of over-insurance laid down as follows 

“In case of ooer-ituttnincs, the different Beta of policies are con- 
sidered as making but one insurance, and are good to the extent of 
the value of the effects put in risk ; the assured can mow e r on the 
different policies no more than their value, but he may sue the under- 
writers on any of the policies, and recover from those, he so sues, to the 
full extent of his loss, supposing it to be covered by the policy on 
which he elects to sue, leaving the underwriters on that policy to 
recover a rateable sum by way of contribution from the underwriters 
of the other policy.” v. Reid, (1763) 1 W. Bt. 490.7 

Hence, where a merchant, the value of whose whole interest was 
£22,001, first effected a policy on this interest at Liverpool for 
£17,001, and then without fraud another policy on the same interest 
at London for £22,001, he was allowed to recover the whole amount 
on the London policy, and the London underwriters were allowed to 
recover a rateable amount by way ot contribution from the Liverpool 
underwriters. {Roger v. Dams and Davis v. Gtldari . (1696) 2 Park, 
Ins. 601 2). 

LOSSES 

The losses of insurance may be either (1) partial, or (2) total; and 
the total losses are again suh-divided into {a) actual total loss, and (£) 
constructive total loss. The various incidents of partial losses were 
considered while dealing with the expression “perils of the sea”. A 
partial loss arises where the subject-matter insured is damaged only 
partially, or where it is not damaged at all but a contribution by way 
of general average is reserved, about which we shall see later. 

Actual Total Loss 

With regard to total losses an actual total lots arises when the 
thing is (1) wholly destroyed or annihilated by any of the risks against 
which it was insured, as when a thing is broken to pieces and no 
longer answers the original description, or is burnt to ashes, or goes 
down to the bottom of the sea ; or (2) is through the same risk lost 
to the assured absolutely or irrevocably, so that it is beyond the powers 
of the insured party to recover it, as where in one case a ship ran on 
an island and was wrecked and the goods thereon were plundered 
by savages who lived there, it was declared to be an actual total loss. 

Constructive Total Lon 

This loss arises when the thing insured though not wholly 
destroyed is reduced to such a state, or is placed in such a position, that 
to get it repaired would be most expensive and no prudent business 
mm would cafe to do so, or it* ultimate safety would be most doubtful. 
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This may arise, when a ship has run on a rock and is stranded there 
badly damaged and to send out steamers to save and bring it back and 
repair it would involve an expense greater than the actual value of the 
Steamer, or when the risk involved is so great that no prudent business 
tnan would care to undertake the adventure. Cases ol a constructive 
loss total may be multiplied. The other instance is where a ship is 
captured by the enemy and though the same may not he confiscated, 
the probabilities arc that it mav never return sale. In Macbeth b Co. v. 
Maritime Insurance Co. % (i8u8) A.C. 144, it has been laid down that 
the insured is entitled to add the cost ut repairs to the value of the 
ship in determining the amount claimable. Avoiding to Arnold on 
Marine Insurance , 

“there is a case of constructive total loss, where the subject-matter 
though not totally destroyed, its destruction is rendered highly probable, 
and its recovery, though not utterly hopeless, yet exceedingly doubtful." 

Abandonment 

When thcic is a cast ul umstriuliu total loss, the insured can 
abandon the properly and must in that use give liotiu to the undci 
writers, called “notice of abandonment ", thereby rescinding. ?]] his 
rights to the recovery of the property and claiming Yu indemnity as 
for a total lost Thus, if anv p.irt ol the (jro|)crL\ is icto veil'd or .saved 
thereafter, the underwriter who has paid as lor .1 total loss gets it as a 
salvage to which he is entitled. Ii mav be added hire, that the “notice 
of abandonment " must be absolute and not conditional as the insured 
must, in order to obtain his indcnuut), absolutely transfu his owner- 
ship. If it answers these requirements, it may lx; either oial or written, 
and no special form is necessary. The doctrine of abandonment is laid 
down at length ill (hi judgment ol land Abinger, 111 Roux Stlvudw, 
(1836) 3 Bing N.C. 266 : — 

“ The underwriter," said His Lordship, “ engages that the subject of 
insurance shall arrive in safely at its destined temunation. If, in the 
progress of the voyage, it becomes totally destroyed or annihilated, or if 
St be placed, by reason of fife perils against which he insures, in such a 
position that it is wholly ottt of the power of the assured or of the 
underwriter to procure its arrival, he is bound by the very letter of his 
contract to pay the sum insured 

“ But there are intermediate cases : there mav be a capture which 
though prime facte a total loss, may be followed by a recapture, which 
would revest the property in the assured. There may be a forcible 
detention, which may speedily terminate, or may last so long as to end 
in the impossibility of bringing the ship or the goods to iheir destina- 
tion. There may be some other peril which renders the ship innavigable, 
wlthoul any hope of repair, or by which the goods are partly lost, or so 
damaged that they are not worth the expense of bringing them, or what 
remains of them, to their destination. 

M In all these or any other similar cases, if a prudent man, not insured, 
would decline any further expense in prosecuting an adventure, the 
te rmination of which will probably never be successfully accomplished, 
a party insured may, for his own benefit, as well as that of the under- 
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Miter treat the case as one of a total loss, and demand the full sum 
Insured. But if he elects to do this, as the thing insured, or a portion 
of it still exists and is vested in him, the very principle of indemnity 
requires that he should make a cession of all his right* to the recovery 
of h, and that too, within a seasonable time after he receives the 
intelligence of the accident that the underwriter may be entitled to all 
tjhe benefit of what rn^y still be of any value, and that he may, if he 
pleases, take measures at his own cost for realizing or increasing that 
value. In all these cases, not only the thing insured, or part of it, is 
supposed to exist in specie but there is a possibility, however remote, 
of its arriving at its port of destination or, at least, of its value being in 
some way affected by the measure that may be adopted for the recovery 
or preservation of it 

“ If the assured prefers the chance of any advantage that may result 
to him beyond the value of the thing insured, he is at liberty to do so ; 
but he must also abide the risk of the ariival of the thing in such a 
state as to entule him to no more then a partial loss. If, in case the loss 
should become absolute, the undeiwruer is not the less liable upon his 
onlract because the assured has used his own exertions 10 preserve 
the thing insured, or has postponed his claim, till that event of a total 
loss has become certain, which was unceitam before.” 

The piinupk* on which tin mlc as in notice oJ abandonment is 
governed is that it llu ailulc insuiul exists m specie, and ihcic is a 
lH.milc oi i can erv nolle e ol abandonment must be giun ; but the 
inert ijc that it exists in spun al the him ot loss dors not render 
it necessary to give noliu ot ilundnnnunl, pirluularlv where there 
is no' tlu slightest tlunu ol Kimcting that which is Inst. 

SUBROGATION 

The do*. tunc ol stihvogatinn applies equally to marine insurance 
and fire insurance, as well as to all conti acts of indemnity generally, 
ll lays down the principle which is quite equitable, m 7 that in cases 
ol contracts ol insurance such as lnaruiL and hie insurance, where a 
loss occurs, and the underwriters pay as tor a total loss, they, the 
underwriters, step into the shoes of the msuud with repaid to all 
the rights and remedies that the insured mav have had against the 
third party and with regard to any beneht tfrising there from. To take 
an illustration, supposing that a ship called India was insured for 
£ 5,000 and JL was lost through collision with another ship culled 
Egypt . II the underwrite! s paid the owners ot India an indemnity ol 
^5,000 as per the policy, they acquire a right as per this doctnne 
of subrogation lo sue the owner ol the Egypt tor damages m case the 
collision was due to the fault ot the m.istei ul the Egypt. They can 
bring this action in the name ot the owner of the India ami if they 
succeed in obtaining pidgmrnt in their labour they arc solely entitled 
to the amount awarded by the couft. 

Lord Blackburn, in Burnand v. Ronavamuht^ (i88a) 7 App. Gas. 
323, said that-- 

“the general rule of law (and it is obvious justice) is that, where 
there Is a contract of indemnity (it matters not whether it is a marine 
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poller df Policy ftgainstflre on land or any other contract of indemnity) 
end a lews happens, anything which reduces or diminishes the amount 
Which the InnamhWar it bound to pay, and, if the indemnifler baa 
already (Aid It, then, if anything which diminishes the lots, comes into 
the hand of the penon to whom he has paid it, it becomes an equity 
that the person who has already paid the full indemnity la entitled 
to be recouped by having that amount back.” 

The difference between abandonment and subrogation lies priori- 
tally in that, in case of abandonment there must be a total loss, 
whereas in case of subrogation, whether the loss is total or partial, in 
fact, however small, it would apply, and the party to a contract of 
indemnity who is called upon to pay, has the right to claim to be 
reimbursed. Again, it has been laid down that the underwriter cannot 
get any further advantage or better advantage than the insured is 
entitled to, because all he is entitled to, is to stand in the shoes of the 
Insured. Again, it has been laid down that the underwriter would be 
entitled to be subrogated in place of the insured only on the pay- 
ment of the whole loss sustained, whether total or partial. Of course, 
it b quite open to the parties to a contract of marine insurance to 
include a special provision in the policy excluding the right of subro- 
gation in which case such an inclusion would be binding on the parties 
concerned. 


u Causa proximo ” or the Proximate Cause 
There is a well-known maxim of marine insurance which runs as 
follows : 4 Causa proxima non remota spectator \ which means that in 
deriding whether the loss has arisen through any of the risks insured 
against, the proximate or the nearest cause ought to be considered. It 
often happens that a succession of causes have operated to bring about 
a particular damage and the difficulty arises when a number of these 
causes are not insured against, whereas the others are. In such cases 
the rule is to see what the proximate or the nearest cause of damage 
Is, and if that is insured against, the underwriter must pay. To take 
an illustration, in one case the goods were insured against damage 
by sea-water. Some rats on board bore a hole in a zinc pipe in the 
bath which caused sea-water to pour out and damage the goods. 
The underwriters contended that as they had not insured against the 
damage by rats, they were not bound to pay. It was, however, decided 
that the proximate cause of damage being sea-water, the insured was 
entitled to damages, the rats being a remote cause. It may be added 
that the same mftiim applies in the case of fire insurance. 

Insurable Freight 

Freight Is only earned by the shipowner when the ship reaches in 
AatiSiii safely. This ride of law may be modified by any agree- 
ment to the contrary between the parties. Generally, in case of ft 
charter-party, where the whole or a large portion of the ship b 
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chartered or hired, a part of die freight is paid in advance and the 
other part is agreed to be paid on completion of the contract. Hera 
the shipowner can insure that part of the freight which he is likely to 
lose in case the ship is destroyed through some accident or does not 
reach its destination safe. The charterer may insure his advance against 
the risk as he stands to lose it if the ship is lost. Of course, much 
would depend on the clause as to the payment of freight in arriving 
at the actual extent of the insurable interest of cither of the parties. 

It may also be noticed here, that the word M freight " in its ordinary 
commercial parlance means the amount paid for the hiring of a ship 
for a particular time or voyage, or the compensation for taking goods 
from one place to another, as in the case of a general ship. In marine 
insurance law, freight also means the benefit that the shipowner expects 
to derive by way of profits on his own goods which he carries side 
by side with die goods of others. 

Assignment of Policy of Marine Insurance 

An assignment ot a policy of marine insurance may be made either 
by a writing endorsed on the policy or by merely delivering the policy 
with the intention to assign. No particular form for assignment by 
endorsement is necessary. When the goods are shipped to countries 
over the sea and policies are taken out, these policies are generally 
assigned by the original insured in favour ot the person to whom he 
sells the goods or to the agent to whom the goods are shipped. The 
only conditions necessary are that (i) at rhr time ot assignment the 
assignor had an insurable interest in the subject-matter insured, and 
(2) that the risk was at the time a continuing risk. If it turns out 
that the assignment was made after the subject-matter insured was 
lost or damaged, it means that the assignor has transferred his own 
right as to the damage to the assignee. Of course, if there is a clause 
in the marine insurance policy expressly prohibiting assignment, it 
cannot be assigned. 


AVERAGE 

The losses in marine insurance are also divided into two special 
divisions known as (1) Particular Average Loss, and (2) General 
Avenge Loss. Arnold defines particular average loss as follows : — 
“A particular average loss is a loss arising from damage 
a ccid entally and proxiraately caused, by the perils insured against, to 
'some particular interest, as the ship alone or the cargo alone/’ 

It would thus be seen that the particular average loss is a loss 
sustained through the perils insured against, not for the general safety 
o Ltfac^ ship. but through a mere accident, which would have to be 
borne by the owner of the goods if they were not insured again*. 
Hie bmu on which the less would be calculated is arrived at by 
rak ing into consideration the value of the goods* the actual damage 
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caused, and the actual amount for which these goods were insured. 
In other words, if the goods were fully insured, the actual value of 
the goods would be the basis of the particular average claim. The 
Value of the goods is to be cither the buying cost, to which all the 
expenses of putting them on board are added, or as in the case of 
the valued policy, the actual value agreed upon by the parties. The 
fluctuations of the market value will not, therefore, affect the amount 
of damages payable in case of particular average. 

General Average 

The general average loss stands on quite a different footing from 
the particular average. In case of general average, the loss arises from 
a voluntary sacrifice by jhc captain of a part oi the cargo, or some 
'parTof the furniture of the ship itself, or some extraordinary expendi- 
ture incurred by way of repairs, etc., to enable the ship to proceed 
safely with her journey. 11, for example, the ship on its voyage meets 
with a heavy storm ami is drifting Inwards rocks, or is leaking, and 
the captain thinks, after due deliberation that a part of the cargo must 
be sacrificed by being thrown overboard, that the mast and the ship's 
cable ought to he cut and thrown overboard, and that the ship's 
cable ought to he touched to eilect urgent repairs, consequent to the 
damage suffered by his ship, or where assistance oi some other ship 
is taken to tow it in a port of safety, to the owner of which salvage 
has to be paid, all these losses and the extraordinary expenses voluntarily 
incurred would make up the total of the general average loss. Now, 
as this general average loss is voluntarily incurred in order to save 
the ship and the balance of the cargo, all the persons interested in this 
voyage must each contribute towards this loss ratcably. If, ior example, 
a ship has on hoard the goods of A, B, C and D and the captain 
has to sacrifice all the goods ol A and hall of those of B and has also 
to break and throw overboard the mast, it would be inequitable to 
allow C and D, to receive their goods without contribution. The loss 
incurred in this case by A and B, as well as by the shipowner, was 
for tjje general safety, and therefore all the parties interested, viz. A, B, 
C, D and the shipowner, resjxxtively, should bear their relative 
proportion ol the loss. 

The peculiarity of this general average loss is, that it is a 
voluntary sacrifice. If, for example, the mast was not particularly 
tfirown overboarS but was washed off by the storm, it would be a 
particular average, and the loss would fall on the shipowner to whom 
it belonged. Another peculiarity is, that it is a sacrifice for the general 
safety* As jn one case, where a mob boarded a ship laden with corn 
and wanted Lo purchase the corn at a certain low price, refusing to 
return till that was done, it was decided that the loss was not a general 
average loss because neither the rest of the cargo nor the ship was 
in, danger as the mob wanted only the corn. 
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Where the goods are insured and the insurance coven this general 
average loss, the underwriter intfcgjpifies „thc insured for this loss, 
Le. pays him the general average contribution which the cargo-owner 
has to pay on account of the general average loss. 

It should be noticed here that the incident of general average 
rives rise to two facts, viz. (1) the loss by way of general average is 
incurred through voluntary sacrifice of the goods or ship or part of 
it ; and (2) the general average contribution is paid by the persons 
interested in the venture for whonl the general average loss was in- 
curred. One learned judge puts down general average loss as “a loss 
arising out of extraordinary sacrifice made, or extraordinary expense* 
incurred, for the preservation of ship and cargo. 1 ' It should also be 
noted that what is aimed at is, that the sacrifice should be voluntary, 
i.e. through an act of men and not through accident ; that it should 
have been incurred for general safety, and that if it was not for general 
safety, or that the general safety was not imjierilled, there would lie no 
lasc for general average contribution. Resides rhaL, it has been laid 
down that the sacrifice must have been incurred under circumstances 
of real pressure and peril. It is also laid duw n that the general average 
expenditure, or sacrifice, ouglu to be of an extraordinary nature which 
means that, it must not be ol the nature which is usual in connection 
with an ordinary voyage, but something which the shipowner is not 
bound to do; ami in one case, where ihc engines of a steamship were 
damaged through being worked ahead ami astern, in nrdcr to gel a 
ship oil a bank where it had struck, it was considered an extraordinary 
loss. 



CHAPTER XV 


COMMON CARRIERS AND CARRIAGE OF 
GOODS BY LAND, AIR & SEA 

Gabmers include those who carry goods and passengers by laud, air 
or sea. Generally speaking the duties and liabilities of carriers in 
India are governed by thQ Common law of England, except where 
modified byfyhe Indian Carriers Aotjfof 1865 and Carriers (Amend- 
ment) Act of 1921. (In case of railways the Indian Railways Act of 1890 
governs the position^ In the case of carriage by air the Indian Aircraft 
Act of 1934 deals with that question) 

(Carriers are divided under two main headings, ix. (1) Private 
Carriers and (a) Common Carriers. 

Private Carriers 

Private Carriers are those who occasionally carry goods for others 
and that too under special agreement, whereas Common Carriers are 
prepared to carry goods or passengers for all who choose to employ 
them and receive as their reward or hire a sum of money. 

Common Carriers 

The Common Carriers thus must take goods offered to them 
for carriage and cannot refuse to do so unless there is a lawful excuse 
for refusing them. These carriers hold out, expressly or by conduct, 
that they are prepared to carry for hire as long as they have room for 
goods or passengers to stations and places declared by the carriers as 
their common routes for such carriage. Thus a Common Carrier cannot 
pick and choose the persons for whom he will act as a carrier for 
goods or passengers. Whereas PrivaLe Carriers are liable for any loss 
or destruction of the goods through their negligence, the responsibility 
of Common Carriers is greater as the law implies that they, so to say, 
guarantee or ensure the safely of the goods they carry, unless the loss 
was occasioned by what is called an Act of God ” or by “ the King's 
enemies ”, or loss arising through the inherent or latent defects in the 
goods themselves, which would include deterioration in the case of 
perishable goods, as well as loss due to indifferent packing^! The 
tiahility of a Common Carrier, as already stated falls under ( 7 ) the 
Common law of England and (2) the provisions of the Carriers Acts 
mentioned above. In fact, the Carriers Acts modify to a certain extent 
their liabilities and rights. 

Hit Liabilities and Duties 

Hie liability of a Common Carrier begins as soon as he expressly 
or by implication accepts goods for carriage. These goods he is bound 
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to any safely and defivcr in the same safe co n d itio n within a mawiMr 
time at its destination. If perishable foods get spoiled on the way and 
the carrier believes that he will not be able to deliver them in good 
condition, he has the power to sell them. This sale is known as "Sab 
by Necessity*, and before the sale is made as far as possible the 
carrier is expected to obtain instructions from the owner of the goods* 
The same rule applies to Common Carriers by Sea as we shall stit 
later. We have also seen that he must deliver the goods within a 
reasonable time and if there is an unreasonable delay he may have to 
pay damages. Here, however, the carrier is within his rights to make 
an agreement with the owner of the goods as to time for delivery and 
may even exclude his liability for damage done by delay by a special 
agreement. The carrier is also expected to take the customary route 
which may not necessarily be the shortest route. The M warranty of 
non-deviation" which applies to shipping also applies to Common 
Carriers by land and it is expected that there shall not be any unneces- 
sary delay by a Common Carrier either by land or sea as that devia- 
tion may deprive the carrier of the exemption from liability he has 
obtained through a special agreement. After the goods have been 
brought to their destination but before they are taken delivery of by 
the ownrr or the party to whom they arc sent, the carrier has to 
warehouse them, the carrier's responsibility as a carrier ceases and the 
only responsibility which now continues is that of a common bailee 
under the Indian Contract Act.) 

The Indian Carriers Acts, 1865 Sc 1921 

The Indian Carriers Acts referred to above were passed to relieve 
Common Carriers in India from some of the extraordinary liabilities 
which the Common law of England imposed on them, particularly in 
case of goods delivered to them which were of exceptional value or 
of a perishable nature which have been declared to be valuable or 
perishable. Thus it is laid down by the Act of 1865 that where 4 
consignment which exceeds Rs. 100 in value and is of the description 
mentioned in the Schedule annexed to the Act, is offered for carriage 
without declaration of its value, the carrier shall not be liable for 
loss or damage to such an article. It, however, the value is declared, 
the carrier is entitled to charge an extra freight or reward, but will 
be liable for loss or damage. The Schedule to the Act mentions articles 
such as gold, silver, precious stones, jewellery, time-pieces, currency 
notes, Government securities, maps, title-deeds, articles of ivory, ebony, 
or sandalwood, opium, colour materials, musical and scientific instiu- 
ments, glass, china, jade, amber, hemp, rubber, feathers, etc. The 
Governor-in-Council is authorised to add to the list other articles at his 
discretion. When the damage occurs the owner of the goods who has 
declared the goods and paid extra freight is entitled to recover this 
extra or additional payment, as well as the damages he has sustained 
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became of the loss of the goods. However, where the value has been 
declared by the owner his claim cannot exceed that value, whereas 
the carrier is empowered by the Acts to challenge the valuation at the 
time of loss and insist upon proper proof. Owing to some conflict- 
ing decisions of ihc Bombay and Calcutta High Courts and the judg- 
ment of the Judicial Committee' of the Privy Council in Irawaddi 
Flotilla & Co. v. Bugwandits , j 8 C. 620, P.C., the Carriers (Amend- 
ment) Act of 1921 was passed in order to amend section 8 of Carriers 
Act of 1865. In the Carriers Act of 1H65 under Section 8 it was laid 
down that in cases of negligence the carrier was liable in any event 
for any article which was lost 01 damaged. This section made the 
law laid down in Section 3 to a great degree nugatory viz. that 
scheduled articles of value or those ot a perishable nature, if valued 
at more than Ks. 100 must be declared and the extra rale paid. The 
Amending Ait nf 1921 removed that jiosition and now the rule is that 
whether the loss or damage is due to negligence or not the carrier is 
not liable, unless the value of the article has been declared in accord- 
ance with the requirements of Seciton 3. The other defect in the 
Carriers of 1865 was remedied by the addition of Section 10 in 
1899, presiding dial the claimant for damage or loss must notify hit* 
claim to the carrier within six months of thr date when the claimant 
first knew of the injury. The carrier is also liable under the Act of 
1865 for loss or damage due to any criminal act of the carrier himself, 
his servant or agent and foi unlawful acts or misfeasance, m/. Lonurt 
ing the goods to Ins own use, or knowingly d( Inuring same to a 
wrong jxtsoii. 

C Carriage by Railway or Railways as Common Carriers 

In the case of railway companies llu liability is controlled by 
Sections 72 to 82 of the Indian Railways Ail, 1890.) The English 
Common law or the Indian Carrieis Act do not apply to them. (The 
reason given being that most ol the lailways 111 India were to .1 huge 
extent in the bands of the C lovcrmueut and rhe (lOUTnment was 
exempt lrom the original definition ot the Carriers Ait ot 1865 of a 
Common Carrier. The railways are also allowed to enter into agree- 
ments by which they may limit or extend their liability for carriage 
of goods, as u generally done by “ Risk Notes with which wc have 
already dealt in former chapters dealing with the liability ol a bailee 
under the Indian Contract Act. 

(.Sections 72 to 78 are as follows : — 

72. 0) The responsibility of a railway administration for the loss, 
destruction or deterioration of animals or goods delivered to the admi- 
nistration to be carried by railway shall, subject to the other provisions 
of this Act be that of a bailee under sections 151, 152 and 381 of the 
Indian Contract Act, 1872. 

(2) An agreement purporting to limit that responsibility shall, in 
so far as it purports to effect such limitation, be void, unless it— 
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(it) is In writing signed by or on behalf of the pcnoa fH*1 
or delivering to the railway administration die or 

floods, end 

(b) is otherwise in a form approved by the Governor-General 
in Council. 

(3) Nothing in the Common law of England or in the Carriers Act, 
1865, regarding the responsibility of common carriers with respect to the 
Carriage of animals or goods, shall affect the responsibility as in this 
section defined of a railway administration. 

73. (1) The responsibility of a railway administration under the 
last foregoing section for the loss, destruction or 1 deterioration of animal* 
delivered to the administration, to be carried on a railway shall not in 
any case exceed, in the case of elephants or horses, five hundred rupees 
a head or, in the case of (mules) , camels or homed cattle, fifty rupees 
a head or, in the case of (donkeys), sheep, goats, dogs or other animals, 
ten rupees a head, unless the person sending or delivering them to the 
administration caused them lo be declared or declared them, at the 
time of their delivery for carriage by railway, to be respectively of 
higher value than five hundred, fifty or ten rupees a head, as the 
case may be. 

(2) Where such higher vuluc has been declared, the railway 
administration may charge, in respect of the increased risk, a percentage 
upon the excess of the value so declared over the respective sums 
aforesaid. 

(3) In every proceeding against a railway administration or dete- 
rioration of any animal, the burden of proving the value of the animal, 
and, where the animal has been injured, the extent of the injury, shall 
lie upon the person claiming the compensation. 

74. A railway administration shall not be lesponsible for the loss, 
destruction or deterioration of any luggage belonging to or in charge 
of a passenger unless n railway servant has booked and given a receipt 
therefor. 

75. (1) When any articles mentioned in the second schedule are 
contained in any parcel or package delivered to a lailway administra- 
tion for carriage by railway, and the value of such articles in the 
parcel or package exceeds one hundred rupees, the railway adminis- 
tration shall not be responsible for the loss, destruction or deterioration 
of the parcel or package unless the person sending or delivering the 
parcel or package to the administration caused its value and contents 
to be declared or declared them at the time of the delivery of the 
parcel or package for carriage by railway, and if so required by the 
administration, paid or engaged to pay a percentage on tile value so 
declared by way of compensation for increased risk. 

(2) When any parcel or package of which the value has been 

declared under sub-section (1) has been lost or destroyed or has been 
deteriorated, the compensation recoverable in respect of such loss, 
destruction or deterioration shall not exceed the value so declared and 
the burden of proving the value so declared to have been the true 
value notwithstanding anything in the declaration, lie on the 

person claiming the compensation. 

(3) A railway administration may make it a condition of carrying 
a parcel declared to contain any article mentioned in the second schedule 
that a railway servant authorised in this behalf has been satisfied by 
miy»| n ^nn or otherwise that the parcel actually contains the article 
decl ared to be therein* 

76. In any suit against a railway administration for compensation 
for lose, destruction or deterioration of animals or floods delivered to 
a railway administration for carriage by railway, it shall hot be neces- 
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■ary for the plaintiff to prove how the Iosb, destruction or deterioration 
was caused. 

77. A person shall not be entitled to a refund of an overcharge 
in respect of animals or goods carried by railway or to compensation 
for the loss, destruction or deterioration of animals or goods delivered 
to be so carried, unless his claim to the refund or compensation has 
been preferred in writing by him or on his behalf to the railway 
administration within six months from the date of the delivery of the 
animal or goods for carriage by railway. 

78. Notwithstanding anything in the foregoing provisions of this 
Chapter, a railway administration shall not be responsible for the loss, 
destruction or deterioration of any goods with respect to the description 
of which an account materially false has been delivered under sub- 
section (1) of the section 58 if the loss, destruction or deterioration is 
In any way brought about by the false account, nor in any case for 
an amount exceeding the value of the goods if such value were calcu- 
lated in accordance with the description contained in the false account. 

Carriage by Air 

The law oi carriage by air is still in its very early stages and 
all that we have done in India is to adopt the Warsaw Convention of 
1929 , which applies to carriage by air between independent inter- 
national stations and regulates carriage by air of passengers, their 
luggage and goods. The Acts applicable to British India arc the 
provisions of the Warsaw Convention dealing with the rights and 
liabilities of carriers of passengers etc., irrespective of nationality, and 
they may also be applied to internal carriage by air by notification by 
the Governor-General. 

Carriage of Passengers by Air 

In the case oi passengers a carrier has to deliver a ticket contain- 
ing particulars as to the place and date of issue, places of departure 
and of destination, agreed stopping places (with a reservation to alter 
them in case ol necessity), the name and address of the carrier, and 
a statement that the carriage is suhjcct to rules relating to liability 
contained in the schedule. 

In the case of luggage also a ticket has to he given containing 
almost similar particulars as in the case of passengers hut also stating 
the number of the passenger’s ticket, the number and weight of the 
packages, and the amount of the value declared. It further provides 
that the absence, irregularity or loss of the luggage coupon does not 
affect the existence or the validity of the contract of carriage. How- 
ever the carrier has to state particulars as required by the Act on the 
ticket, otherwise he is not entitled to avail himself of the provisions 
of the Act which exclude or limit his liability. 

Carriage of Goods by Air 

In the case of goods the carrier has a right to require the con- 
signor to make out and hand over to him a document called an 
“air oonaignsnent note", which the consignor has a right to acquire 
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the carrier to accept The absence, irregularity or loss of this con- 
signment note will not affect the validity of the contract of carnage. 
The consignment note is to be made out in three original parts and 
handed over, along with the goods to the carrier, the first part being 
marked “for the earner” and signed by the consignor, the second 
marked “for the consignee” and signed by both the consignor and 
the carrier, and the third which will be signed by the carrier and 
returned to the consignor against the goods he accepts Where there 
are more packages than one, separate consignment notes may be 
demanded by the earner. Ihe consignment note contains the place 
and date ol execution, places of departure and destination, names and 
addresses of the consignor, carrier and consignee, and the nature of 
the goods The number ol packages must also be stated in addition 
to the mode of packing, the weight as well as quantity and value, their 
condition, the freight agreed to lie paid and the place of payment and 
the rule' relating 10 liabihtv II ihc goods arr not CO.D (cash on 
deliver)), the pmc ol tlu gind*, tin. value declared, if any, the time 
lor completion ol carnagL ami the loutc to be followed in brief and 
a statement that the carnage is subject to the rules regarding liability 
cont uned in the Schedule to the \it The carrier will not be entitled 
to avail himself ot the provisions of the Schedule to the Act of limiting 
or excluding his Inbility, if he aru pis thr goods without a consign- 
ment no f c The consignor is responsible *o give particulars of the 
goods and in case the i unci suffers any loss or damage through the 
irregularity or inaccurac) of thr statement the eonsignoi will be liable 
to compensate him accordingly fhe earner 15 Inble for damage sus- 
tained in the r cm ot death or wounding of a passcngei or any other 
bodily injury suffered by a passenger, if the accident which caused 
the damage so sustained took place on hoard the aircraft or in the 
course of any of the operations of embarking or disembarking. In the 
same w ay he is liable for loss or d image oi the registered goods This 
is, however, subject to the condition th it if the earner can prove that 
he and his agents had taken all nercssiry incisure s to avoid the 
damage or that it was impossible tor him or them to take such 
measures, the carrier may not lie liable, m a case of accident to 
passengers, whereas in regard to luggage also the earner is noL liable 
if he can prove that the damage was occasioned by negligent piloting 
or negligence m the handling of the aircraft or in navigation and that, 
m all other respects he and his agents had taken all necessary measures 
to avoid the damage Liability in the case of passengers is limited to 
125,000 francs. In case of registered luggage and of goods the liability 
of the earner is limited to 250 francs per kilogram, unless, as we have 
seen above, the consignor has declared the value of the package and 
paid or agreed to pay extra freight. Where the carnage is partly on 
land and partly by air the rules will only apply as for as carnap by 
air is concerned , 
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SHIPPING AND CARRIAGE BY SEA 

A contract for the carriage of goods by sea is to be found either 
in the form of a charter-party, or as in the case of a general ship, it is 
embodied in a bill of lading. “Ship” includes every description of 
vessel used in navigation not propelled by oars, and “ vessel n includes 
any ship or boat or any other description of a vessel used in 
navigation. 

These contracts for the carriage of goods over the sea arc known 
as *■ contracts of affreightment The consideration paid for carrying 
of these goods is known as the M freight^ 

Who may Own a British Ship 

Any British subject or corporation may become the owner of a 
British ship by the transfer of such a ship, or by acquiring a share in 
such a ship or by building such a ship himself. This ownership of the 
ship has to be registered in ordci to secure the privileges of being 
British. All British ships above a certain tonnage arc compelled to 
carry certified officers and the required number of seamen. In the 
case of steamers carrying a certain number of men, a doctor is also 
compulsory. These ships arc also required to carry compasses properly 
adjusted and passed by the surveyor of the Board of Trade ; also proper 
life saving appliances, etc. 

Chartered or General Ship 

When a merchant wishes to send goods over the sea to some 
other part of the world, he hires a whole steamer or part of it, or he 
ships his goods on what is known as a general ship , i.c. a ship belong- 
ing to another person or company, which declares its intention to go 
on a particular voyage of its own accord, and offers to carry goods 
belonging to others to any of the places at which the steamer is to 
call. In either of these cases the consideration paid to the owner of 
the ship for this service or hire is known as freight 

Shipping Agreements of Hire 

When the whole of a ship, or a large portion of it, is hired for 
a voyage, or for a period, a formal agreement is drawn out embracing 
clauses stating the various conditions of the contract. This agree- 
ment is called the charter-party , The form oi the charter-party 
depends on the agreement between"the parties to it, the custom of the 
particular ports involved, and the nature of the adventure. The charter-* 
party may operate as a demise, in which case the ship entirely passes 
under the control of the hirer who becomes the virtual owner for the 
time being, and the officers and crew in such cases take their orders 
from him (the hirer), or, as is more usually the case, it may form 
an agreement under which the use of the ship is temporarily given 
ova 1 for a particular purpose, both the ownership and the control of 
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the officers and crew remaining with the shipowner. Much, of course, 
would depend on the nature of the agreement contemplated by the 
charter-party. 

(When the goods are delivered on board, a document called the 
bill of lading signed by the owner of the ship is given to the shipper, 
-in which the owner acknowledges receipt of these goods. Where a 
charter-party is drawn out the bill of lading forms a simple acknow- 
ledgment of the receipt of the goods on board and refers to the con- 
ditions in the charter-party under which the goods are received. In 
a general ship, there is no charter-party, as here the voyage is under- 
taken on the owner’s account, a large number of merchants shipping 
their goods to be carried to the ports at which the steamer is to call 
in the course of its voyage. Thus in a general shift the shipowner 
acts as a common carrier, carrying goods, for all who desire to send 
them, to the ports declared by him and there the bill of lading, besides 
forming an acknowledgment of the safe receipt of the goods, enwighn 
various conditions and stipulations making up the contract The prac- 
tice in this case is that the shipper, on delivering his goods on board, 
receives from the captain a provisional receipt for the goods known 
as the “ Mate's Receipt ”, which is exchanged by him for the regular 
bill of luding at the office ot the shipping company concerned. 

It should be noted that in both cases, viz. where the charter-party 
is made out and where it is not, the bill of lading b indispensable. 
The only difference being that, in the first case, where the charter- 
party is made out, the bill oi lading is a simple acknowledgment of 
the goods received on board, whereas, in the second case, the clauses 
and conditions regarding the contract of carriage are printed on the 
instrument. These two documents make up the t ontract of 
affreightment . 


Charter-party 

The term cliaricr-pnrly is supposed to be a corruption of the 
Latin word charta partita . 

It is an agreement by which a shipowner agrees to hold hb ship 
or put of it at the disposal of the shipper so (hat the shipper's goods 
may be conveyed to the agreed port of destination, the money con- 
sideration paid by the shipper to the shipowner for this, being called 
the freight 

The charts -party has to be stamped. The actual form or word- 
ing of a charter-party is not settled by law, and the forms of charter- 
parties differ in the matter of detail according to the custom of the 
ports where they are made out and also according to the nature of 
the voyage or enterprise, but the main and important clauses of these 
contracts of affreightment are now almost uniform in all charter- 
parties by the custom of the shipping trade. We shall, therefore, pro* 
oobd to examine the peculiarities of the must important clauses of -lire 
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chartovpaxty. These clauses generally relate to the following: — (x) 
The parties, (a) the term of the voyage, (3) condition that the ship 
is seaworthy, (4) prosecution of the voyage, (5) master to obey 
charterer, (6) time lost by breakdown, (7) freight payment, (8) cargo, 
(9) penalty, (10) excepted perils and negligence clause, and (n) lay 
days. 


The Parties 

The first clause of the charter-party deals with the name and 
description of the parties and the name and the description of the 
steamer. The next clause deals with the term for which the ship is 
hired when it is hired for a fixed time ; or the voyage, in case it is 
engaged for a particular voyage. 

Condition of the Ship or “ Seaworthiness ” 

Tills clause, in a charter-party, usually runs as follows : — 

“That at the date of the commencement of the voyage, the ship 
shall be tight, staunch and strong , and m every way fitted for the 
voyage, and shall be manned with a full complement of officers and 
crew, and ready to take cargo.” 

Under our Indian Mercantile Shipping Act, See. 4, unseaworthi- 
ness is defined as : — 

A ship is unaeaworthy within (he meaning of this charter when 
the material of which she is made, her construction, the qualifications 
of the master, the number and description of the craw, the weight, 
description and storage of cargo, the tackle, sails, rigging, stores, ballast 
and other equipment generally are not such as to render her in every 
respect fit for the proposed voyage for service. 

Under this rlausc the shipowner expressly guarantees to the hirer 
that his ship would be M seaworthy ” at the commencement of Lhe 
voyage. Seaworthy, in simple language, means reasonably fit to under- 
take the service for which she is meant and to face die perils and 
accidents of a voyage which she would have to face on the voyage 
in contemplation. In other words, she must not lie in leaky state or 
with sails in a rotten condition, or with an insufficient supply of coal 
to last on the voyage, etc. She must also be under the command of 
a qualified officer and must carry an adequate number of sailors or 
seamen. A ship’s seaworthiness may also be affected by the bad 
method employed in stowing cargo, which might lay it open to the 
risk of capsizing. This seaworthiness must not only exist at the time 
the ship secs out on its voyage, but if that voyage be divided in stages, 
at the commencement of every stage the ship must be in a seaworthy 
condition, e.g., if a ship is leaving Bombay for London, it must not 
only be seaworthy at the time she sails from Bombay, but when she 
teaches Aden, and after touching the port wishes to start for the nett 
stage, say, Port Said, she must also be in a seaworthy condition at the 
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moment of time she leaves Aden, and so on. When, therefore, the 
hirer goes to insure his cargo with an insurance company or under* 
writer he is protected by this guarantee because, as explained in the 
Chapter on Marine Insurance, one of the implied warranties in marine 
insurance is that the ship on which goods are carried, will be or was 
seaworthy at the commencement of the voyage. This warranty from 
the shipowner, to provide a seaworthy ship, is absolute, and he must 
make all honest endeavour to comply with it. A breach of this war* 
ranty would lay the shijiowner open to an action for damages suffered 
through unseaworthiness. 

Prosecution of the Voyage 

There is also a clause to be found in charter-parties stating that 
the voyage shall be prosecuted “with all convenient speed”, i.e. with 
all reasonable despatch as soon as the necessary clearance has been 
obtained, and the cleaiance itself ought to be obtained without undue 
delay as per the terms in the charter-party. It may be mentioned in 
this connection that befoie a ship is allowed to start on a voyage, it 
has to obtain a clearance certificate. This is generally obtained by 
the shipowner, unless as per the charter party the chatterer has agreed 
to do so. The mastei ol tin* ship, therefore, under the usual circum- 
stances, obtains this ceitifnate, which must be obtained without 
unreasonable delay, otherwise the shipowner would be responsible for 
loss caused through the delay. 

This clause should dearly define d&c voyage, specifying the poit 
of loading and the port of discharge. The steamer has to take the 
usual course of navigation followed by other steamers and must not 
deviate, except in cases where deviation is excused, as indicated in 
the Chaplet on Marine Insurance. 

Master to Obey the Charterci and Delay through Breakdown 

The next clause slates as to how far the captain has to take his 
orders from the hirer jnd the clause as to breakdown generally lays 
down that in cases where there is delay through the breakdown of 
machinery or deficiency of crew, or other damage to the ship, for 
twenty-four hours, the hire would cease till the ship is again put in a 
fit condition. 


Freight Payment 

Freight is the consideration agreed to be paid by the cargo-owner 
to the shipowner for hiring the ship* or a portion of it, for carrying 
of the goods between certain ports. A separate danse in the charter- 
party lays down the agreement with regard to it. This is a very 
important clause as it lays down when and how and to whom the 
freight is payable. Generally speaking, the freight is taken to be due 
on completion of the voyage when the goods are ready for delivery. If 
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a part of the goods are lost during the voyage, the freight on that 
pan would not be payable. In every charter-party, however, special 
stipulations as to freight are inserted. If the stipulation lays down 
specifically that the freight is payable in advance, then if the skip 
commenced its voyage and was lost thereafter, no pan of the freight 
paid in advance is returnable. The advance freight falls due at the 
moment the ship commences its voyage, and if not paid it can be 
recovered by the shipowner even in case of the loss of the ship. Besides, 
the freight may be payable per ton, per package, or in a lump sum. 
If the hirer does not give a full cargo as agreed, he would have to 
make good the damage known as the dead freight . 

An extra percentage is frequently arranged to be paid over and 
above the agreed freight known as the hat money or primage. This 
formerly went to the master as a consideration lor extra care to be 
taken on the goods. In strict law, it is the master's remuneration 
which he can recover from the shipowner. The practice now is that 
the shipowners, at the time of engaging a masters services, take an 
agreement from him in which the latter agrees to lorego his primage 
in consideration of the payment of a regular salary. In some charter- 
parties it is expressly stipulated that in casq of the loss of the ship, only 
a certain portion of the agreed lreighi would he payable. This clause 
would then hold good. 

It must also be noted here that the shipowner has a lien in law 
on the goods he carries for the freight due on them and, therefore, he 
can refuse to deliver the cargo till the freight due is paid. In a case 
of advance freight, however, or in a case of dead freight, or demur- 
rage, there is no lien in law and special clauses arc generally inserted 
in the charter-parties to enable the shipowner to acquire such a lien. 
Such a clause is called the “lien clause ” of the charter-party. In 
the absence of such a clause it has been held that it is the cargo which 
is liable to pay the freight by the general law, and therefore the 
merchants who have shipped their goods on chartered ships are not 
responsible for any more freight than that covered by their own goods. 
In the case of Paul v. Birch (1743), 2 Aik. 621, Paul hired his ship 
to one Birch at / 48 per month. Birch took cargo of different 
merchants at £9 a ton for carriage. Birch then turned bankrupt. 
Paul sued the merchants to pay him the full hire due. It was decided 
that he could recover no more than what the merchants had engaged 
to pay for their respective goods. His Lordship said— 

“A person who lets out a ship to hire, ought to take care that the 
hirer is a substantial man, it is his business to look to this ; and if the 
parsons who hire are not competent, the master mpat suffer for his 
neglect, Whatever hardship, therefore, there may be on the one hand 
to the person who lets out to hire, the hardship is much greater oft 
the ether aide ; and what gives additional weight to the merchants case 
is the great convenience this gives to trade in general” 

There is no Common law lien for freight payable In advance. 
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Cargo, Etc. 

Clauses arc also to be found in a charter-party to the effect that 
the charterer should ship lawful merchandise, and mentioning those 
who are to pay the working expenses of the ship. The usual practice 
11 to actually state the nature of the cargo to be shipped. This may 
be stated in a general form such as “cotton, seed and wheat”. The 
cargo has to be as near to the description as the circumstances of each 
case would permit. Of course, in the case of a general ship such a 
specific description of the cargo is not possible and the words “ lawful 
merchandise” are generally used. As per Section 32 of the Indian 
Mercantile Shipping Act, 

“No cargo of which more than one-third consists of any kind of 
grain, com, rice, paddy, pulse, seed, nuts or nut-kernels (hereinafter 
called the cargo) shall be carried on board any British Indian ship unless 
the some be contained in bags, sacks or barrels, or secured from shifting 
by board or bulkheads or otherwise.” 

Any neglect of this condition by an owner or master of a ship is 
made penal. It may, however, be added that in the case of a chartered 
ship where the clause in the charter-party expressly states the nature 
of the cargo, no other cargo which docs not answer that description 
can be loaded without the consent of the shipowner, as the shipowner 
is only bound to carry the cargo specified in the charter. The charter- 
party also states the quantity which the shipowner undertakes to carry. 

A special clause is frequently inserted stating the amount of 
penalty, if any, for the non-performance of the agreement. 

Excepted Perils and Negligence Clause 

All charter-parties contain a clause by which the shipowner exempts 
himself from liability arising from a particular set of perils, viz.: — (1) 
Act of Cod. This means some unforeseen peril or accident which is 
not the result of any human agency and which no human agency 
could have reasonably foreseen or prevented ; c.g, ship struck down 
by lightning, etc. (2) King's enemies , restraint of princes , rulers and 
people . M Enemies” here mean foreign enemies of the king and not 
traitors. “Restraint” here means embargo, blockades, etc., levied by 
any lawful authority which interrupt the voyage and may include 
seizure of the ship, or cargo, by our own Government, or even by 
friendly stares not at war with us. It may happen that on the out- 
break of war between two states friendly to us, an embargo is declared 
by one or both of them of each other's ports and it would be useless to 
send a ship to such a port. (3) Perils of the sea . These mean ordinary 
accidents and dangers of a sea voyage which are not brought about 
by negligence of the captain, such as collisions, heavy storm bringing 
seawater in the ship, etc. (4) Barratry of master and crew, pirates, 
ate. In former days when no regular postal or telegraph service 
tariffed, and when the world was not properly mapped, the master 
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and crew often resorted to frauds of various types such as selling the 
goods, abandoning the ship and absconding, etc. In fact ‘barratry’ 
means in law all frauds knowingly committed by the captain with the 
intention of benefiting himself at the expense of his owners ; and 
where the master deliberately violated his duty to his employer. A 
mere negligence or inadvertence would not fall under this heading. 
Pirates, too, have disappeared nowadays except on the coast of China, 
but robbery by them on the sea is generally treated in charter-parties 
as an exempted peril. This term is also held now to include rioters 
who attack the ship at shore. It may be added here, that the charterer 
can and does always protect himself against these risks, by taking out 
a marine insurance policy with proper stipulations as discussed in the 
Chapter on Marine Insurance. 

Of course, at Common law, the shipowner is not liable for any 
loss or damage arising through the act of God, or through any act 
on the part of the King’s enemies or through any inherent defects in 
the goods. In spile of this, the charter-patty contains stipulations 
excluding the liability of shipowners on those grounds. We have 
also considered at some length the meaning of the expression “perils 
of the sea” in the Chapter on Marine Insurance, and thus need not 
deal with this point further. The exact wording of the clause as 
appearing in the charter-parties generally is as follows 

“The act of God, the King's enemies, restraint of princes and 
rulers, fire and all and every dangers and accidents of the sea s, rivers 
and navigations of what nature and kind soever, throughout the 
voyage being excepted.” 

Negligence 

This clause provides for loss occasioned through accidents such 
as collisions, stranding, breakdown in boilers and machinery, even 
though such accidents are caused through the negligence, default, or 
error of the captain or officers, or servants of the shipowners. The 
shipowner is specially exempted from liability through the operation 
of this clause, unless it is due to want of due diligence on the part 
of the shipowner, or the captain, or caused while attempting to render 
salvage services. 

The negligence clause will not exclude the implied condition as 
to seaworthiness of the steamer at the commencement of the voyage. 

Lay Days 

Charter-parties generally lay down the number of <]ay s allowed 
for the loading and unloading of cargo. If the word ‘days’ is men- 
tioned without any qualification, it is doubtful whether working days 
would be construed to be meant at all harbours. As per the acknow- 
ledged custom on the river Thames, “ days ” have been held to mca^ 
“ working days In all other cases it would be the safest course to. 
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use the expression “ working days " in the charter-party. If the charter- 
party is entirely silent on this point, a reasonable tune for loading or 
unloading of the steamer would be taken as implied. What is a 
reasonable time would depend on the circumstances existing at the 
r*me of the performance of the obligation. According to Lord Chief 
Justice Cockbum, 

" The question whether the time was reasonable or unreasonable 
ought to be judged with reference to the means and facilities available 
at the port, and to the regulations and course of business at the port" 
[Ford ▼. Coteiworth, (1870) Lit. 4, QJB. 127-30.] 

The expression “ custom of the port” as used in charter-parties 
should not be taken to mean 11 custom ” as understood by lawyers, 
but means a settled and established practice of the port. [Postlethwaite 
v. Freeland , (1886) 5 App. Cas. 599-616.] 

The expression 1 with usual despatch * means the despatch of those 
who have the cargo ready on the duck for the purpose of loading. 

Demurrage 

If a claim in the form of damage suffered by shipowners through 
the improper detention of the ship by die merchant is made, it falls 
under the heading of demurrage. This claim arises from a clause 
generally inserted in a charter-parLy nr in a bill of lading. In the 
latter case it is to be found in the form of a marginal clause. A 
person claiming and receiving the goods under the bill of lading is 
answerable for this payment. The rule laid down in this connection 
by Lord Tctcrdon is recognized as fixed law on this point, viz. : 

"Where the time is expressly ascertained and limited by the terms 
of the contract, the merchant will be liable to an action for damages. 
If the thing be not done within the time, although this may not be 
attributable to any fault or omission on his part; for he has engaged 
that it shall be done.” 

The “lay days” commence to run from the moment of time the 
charterer has had notice of the ship's arrival and readiness to take or 
discharge cargo. “Days” may Lie “running” or “working”. If 
they are not expressed to be “ working days ” they arc to be taken to 
mean “running days” unless the custom of a particular port gives 
some other meaning to those expressions as in the case of the Thames 
fiver custom dealt with above. It has also been held that the charterer 
cannot set off time saved at the port of discharge against demurrage 
incurred at the port of loading. The charter-party usually states the 
number of “ lay days ” allowed for loading and unloading the cargo 
and also lays down the sum per day payable in case of delay exceeding 
ffie “ lay days ” allowed. If the “ lay days ” are named but the charge 
for demurrage is not specifically stated, the shipowner can, notwith- 
standing, ckun damages for the delay. 



tniim Meramnte Law 


t%6 

BILLS OF LADING 

We have seen that a bill of lading is an indispensable complement 
of the charter-party where one is drawn out, but in the absence of a 
charter-party the bill of lading, besides forming an acknowledgment 
of the shipment of goods, also embraces the agreement of carriage. 
When it if signed by the master, as is usually the case, he does so 
as the agent of the shipowner. In the case of a general ship, charter- 
parties are not drawn out and the agreement of carriage is printed 
on the bill of lading itself, the conditions and terms of which correspond 
with those we have dealt with above in the case of charter-parties. 
There are a few peculiarities, however, with which we shall now deal. 
A bill of lading is held to be a good evidence of a contract of carriage 
in the case of a general ship. 

As to the goods delivered, the captain may state either u delivered 
in good order and condition’* or “ weight, contents and value 
unknown ”, In the former case the captain is bound to deliver the 
goods in the same good condition as they were at the time of loading, 
the usual depreciation on the voyage being excepted ; the document in 
such cases would be known as a M clean ” bill of lading. 

The peculiarity of a bill of lading is that it is a document of tide 
ID the goods and in case the goods are made deliverable to the “ bearer ” 
Or to a particular person or to his “order” or “assigns”, the bill of 
lading can be transferred by the original holder to anyone he chooses, 
and the transferee in his turn can also transfer it. This transfer can 
be made by endorsement or delivery, as the case may be, and the 
transferee acquires, by such a transfer, all the rights as to the goods 
shipped that the transferor had and is also subject to the same liabilities 
as that of the transferor. If, therefore, a bill of lading is transferred 
by the shipper to some other person, whether such a person is the 
buyer, or his mercantile agent lawfully entrusted with the bill of lading, 
and if that person, during the course of the transit of the goods, 
endorses the same in favour of some other person,* who purchases the 
goods in good faith and for valuable consideration, the right of stop- 
page in transit of the original holder cannot be exercised against 
this last party. 

A bill of lading is frequently described as a negotiable instrument 
though it is not one in the strict sense of the term. There are 
undoubtedly many points of resemblance between a bill of lading and 
a negotiable instrument, c.g. its transferability by delivery with or with- 
out endorsement and without any notice to the person liable on it, 
and also that the transferee of a bill of lading can sue in his own 
name and give a valid discharge to the person liable. Thus, some 
authors have called it a ^nan-negotiable document. It differs from a 
bill «f exchange on the point of negotiability, because in the case of a 
HI af lading, a holder cannot give a better tide than he himself has, 
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whereas in case of a bill of exchange a holder in due course, who 
receives the bill for value and in good faith, receives it free from all 
defences as to defect in title as could have been successfully pleaded 
against a previous holder, except, of course, forgery. 

The bill of lading is generally made out in a set of two or three* 
Tt Sometimes happens that these get into the hands of two or three 
different parties. In such cases the first transferee gets the best right 
at law. As far as the master is concerned, if he bona fide hands over 
the goods to any one of these holders, he is free from responsibility 
and incurs no liability to the person who happens to claim a prior 
right, because the bills of lading provide for this contingency by a 
clause usually inserted in them, laying down that as soon as one of 
these documents is accomplished the others stand void. 

The ground on which this is done is well explained by Earl 
Selborne : — 

It is for the benefit of the shipper that the right to take delivery 
of the goods is made assignable, and it is for the benefit and security 
of the shipowner that when several bills of lading, all of tKe same 
tenor or date, are given as to the same goods, it is provided that 'the 
one of these bills being accomplished, the others are to stand void.’ 
It would be neither reasonable nor equitable, nor in accordance with 
the terms o* such a contract, that an assignment of which the ship- 
owner has no notice, should prevent a bona fide delivery under one 
of the bills of lading, produced to him by the person named on the 
face of it, as entitled to delivery in the absence of assignment from 
being a discharge to the shipowner. 

Charter-party different from a Bill of Lading 

It the terms in a charter-party ditfer from those in a bill of lading 
issued by the charter those in the charter-party would prevail, unless 
it has been t\ iressly agreed to substitute the contract contained in 
the bill of lad ng tor the contract in the chartcr-partyy 

General Ship 

A contract for conveyance of merchandise of a general ship is 
defined in Abbot on Shipping as follows : — 

A contract “by which the masters and owners of a ship destined 
on a particular voyage, engage separately with various merchants uncon- 
nected with each other, to convey their remective goods to the place 
of the shin’s destination. This contract although usually made per- 
sonally with the master, and not with the owners, is considered in 
law to be made with them also, and that both he and they are sepa- 
rately bound to the performance of it. 1 ' 

“It would be noticed here that the captain is also personally 
responsible for the performance of the contract. The captain, no doubt, 
acts and signs such contracts on behalf of his masters who an* the 
prfcicfoala, but the reason why he is made personally resnonslhle is 
that “ the law will not compel the merchant to seek after the owners 
and sue them, althoueh it gives him the power to do ao ; but leaves 
him a twofold remedy against the one or the other." . 

—Abbot on Shipping* 
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The bill of lading wu defined by Mr. Justice Shoe as :~~ 

M The written acknowledgment of the master that he has received 
the gbods from the shipper to be conveyed, on the terms therein 
expressed, to their destination, and there delivered to the parties by 
him designated. The master, therefore, should be careful not to sign 
bills of lading, until the goods are actually delivered to him, or to 
permit the insertion of statements in the bill of lading at variance 
With file fact.”— Abbot on Shipping. 

We ha\c seen that where a charter-party is not made out* the bill 
of lading contains the contract of carriage. Here, however, it should 
be added that unless the captain has received the goods there cannot 
be a contract in the case of a bill of lading ; because the captain, at law, 
has no authority to make a contract of carriage to bind the shipowner 
except in the case oi the goods received by him to be carried. It may, 
however, be noted that many judges have treated bills of lading with 
printed terms and conditions of the contract of carriage as if they 
were independent contracts. Lord Bramwcll, however, objects to this 
description. According to His Lordship, the statement in the English 
Bills of Lading Act, 18^5, which refers 10 the contract as “ the contract 
contained in the bdl of lading '* is erroneous, because His Lordship’s 
idea seems to have been that there is no such contract contained in 
the instrument, and that all it presents is a receipt for the goods which 
also states "the terms on which they were delivered to, and received 
by, the ship and, therefore, forms excellent evidence of these terms, but 
it is not a contract. This has been made before the hill of lading was 
given.” 

According to Lord Esher, 

"The terms of the Bill of Lading Act (English) show that the 
legislature looked upon a bill of lading as containing the terms of 
contract.” 

In short, the conclusion one can arrive at after going through the 
various decisions on this point, cecm? to be that whether a bill of lading 
is in itself a contract or not, it is undoubted v y a valid document evidenc- 
ing the terms and conditions printed on it, and, therefore, serves the 
same purpose as a written contract would have done. 

Marked and Numbered 

The shipper has to make and consecutively number all his packages. 
He has to select a distinctive mark by which his goods are to be 
distinguished from those of others, and these marks and numbers are 
to be stated on the margin of the bill of tiding. There is also a clause 
in the bill of lading stating that if any of these marks are obliterated 
and in consequence thereof the goods were to go astray, the shipowner 
would tint be responsible for the loss. 
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Lost by Prolongation at Voyage 

It happens that a voyage for various reasons takes more time than 
usual, in which case goods of a perishable nature get damaged or 
spoiled. A special clause in bills of lading always exempts the ship- 
owner from such a risk. 


Salvage 

It often happens that the ship or its cargo may have to take the 
assistance of some other ship in case of accidents, breakdown, etc. The 
owner of die ship which renders this assistance is entitled to be 
remaneraied for his trouble. Such remuneration is called 44 salvage 
This salvage would ha\c to be borne by the cargo-owner if the assist- 
ance was rendered with a view 1 to save the cargo. If, both the ship and 
cargo were assisted, the shipowner as weU as the cargo-owner should 
contribute. In rasr all or any of these were insured, the insurance 
company or the underwriters would make good the loss. 

The salver can claim his sahjgc only in those cases where assist- 
ance has proved to be beneficial, in which case he also acquires a lien 
for his salvage on the properly sahed. 

“Through” Bill of Lading 

The goods on some occasions base to be carried partly across the 
sea and partly by land, and the shipowner generally charges a late 
which covers the charge both for the transit by sea and land. In such 
cases he issues what is called a “ through ” bill of lading. 

The Master of the Ship 

The master of a ship represents the ship-owner as his agent for 
various purposes. He signs the bills of lading as the owner's agent 
except where the ship is chartered and the charterer puts up the ship 
as a general ship, when the master may sign the bill of lading as the 
charterer's agent. His duties include the care of the ship entrusted 
to his charge, nasi gating it in proper manner and starling on the 
voyage as per instruction*. He is empowered to do all that is usual 
and necessary in the usual course nf the employment of the ship. He 
must deliver the cargo at its destination in proper condition and to 
the proper party. When he needs money for the necessary purposes of 
the voyage, he may raise it by hypothecation if he cannot communicate 
with the owner or procure money by any other means. Hr can deviate 
from his ordinary course when he thinks deviation necessary in order 
to save the ship from peril. If he cannot proceed on the voyage for 
good reasons he has also the power to tranship the goods to some 
Other steamer. He may also, when absolutely necessary, enter into a 
salvage agreement on behalf of the shipowner as well as the 
cargoowner. 
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He can make contracts and give warranties in the course of his 
usual employment which would be binding on the owner, though the 
master himself is personally liable on such contracts and the party can 
sue both of them. 


Bottomry Bond 

When the master is in urgent need of money which he cannot 
raise on the owner's credit, or is unable to communicate with the 
owner, he has the power to give a bond known as the “bottomry 
bond ” by which he pledges die ship as a security to the person advanc- 
ing money. The peculiarity of this bond is that the capital and interest 
On the loan is payable only if the ship reaches its destination. If, 
therefore, after this bond is given, the master proceeds with the voyage 
and has, at sonic other port, lo raise further money for urgent repairs 
for which he gives a second 11 bottomry bond ” to some other person, 
this second person acquires a prior right over that of die lender on 
the first bond, II, howe\cr, after setting out on a voyage the same 
cannot be (.oinpleted, or has to be abandoned, either owing to any 
act of the master, or through some impossibility which the bond holder 
cannot control, the bond becomes due and payable. Where the ship 
is totally lost, the bond becomes void ; but if a part of it is saved the 
amount of the bond can be recovered therefrom. 

u Respondentia ” 

When money is borrowed on the security of the cargo the bond 
is known as respondentia. In this case also, the captain must in the 
first instance try to communicate with the cargo-owner, and this money 
should have been borrowed exclusively 1 for the benefit of the cargo. 

In extreme cases, specially where the goods are damaged, the 
master may sell them ; but here too he must, wherever possible, obtain 
the consent of the cargo-owner. Where the master cannot raise the 
necessary money to enable him to proceed with the voyage, either on 
the credit of the shipowner, or on his own credit, or is unable to 
communicate with the owner, he may sell a part of the cargo in order 
to be able to carry the rest to its destination. The master can 
“jettison” or throw overboard a part of the cargo in order to save 
the rest The cargo-owners, in such cases, are generally entitled to an 
average contribution. The master must keep official records and is also 
responsible for any fraudulent conduct on his own part when such 
conduct affects the interest of the owners. 

Master’s Right of Transhipment or Sale 

In cases where the master finds that by reason of the damage 
done to the ship he cannot proceed with the voyage without much loss 
of time, he has die liberty to secure another ship to carry the carjto. 
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Where the cargo is of a perishable nature and consequently tranship* 
meat cannot be effected, and if there is uo time to consult the cargo- 
owner, the captain can sell the goods at the besr available price. This 
power should be exercised with due caution and only as a last resort. 

Master’s Duty to Take Care of the Goods 
According to Mr. Justice Wills, 

- It is a duty imposed upon the master, as representing the ship-* 
owner, to take reasonable care of the goods entrusted to him, not merely 
|n doing what is necessary to pieserve them on bond the ship during 
the ordinary incidents of the voyage, but also in taking reasonable 
measures to check and arrest the loss, destruction, or deterioration, or 
by reason of accidents, for the necessary effects nf which there is, by 
reason of the exception in the bill of lading, no original liability” 



CHAPTER XVT 

INSOLVENCY LAW 


Tin: Indian insolvency law is covered by two Acts, viz. (i) the 
Presidency Towns Jnsohuicy Act of 1909, and (2) the Provincial 
Insolvency Art of 1920. Prior to these Acts the bankruptcy law 01 
India was covered by a si. < lute oi Impend! legislation (Act 11 and 12, 
Vic. Ch 21). That Act has now been superseded by these two Acts 
of ihr Governor-General of b'dia in Council. The effect of the enact- 
ment by the Governor-General in Council in place of the old Imperial 
Act is that the new Act cannot nitrate outside the limits of India and, 
therefore, the prorcr.l ngs against an insolvent possessed of estates fcelh 
in England and India mus f be cmi^uir.i + m both these countries. Thr 
Indian Acts cannot vest in the official assignee the real and personal 
estates of the insolvent, situate outside the limits of India, although 
they happen lo lie within His Majesty’* dominions. t 

PRESIDENCY TOWNS INSOLVENCY ACT 
''Who can be made an insolvent 

Before answering this question, it may be nrted that the word 
‘ bankrupt ’ means in England, a person who has committed an aci 
of bankruptcy ar 1 vihn has been adjudicated a bankrupt, whereas an 
insolvent in English law means a person who is unable to pay his 
debts, i.e. whose liabilities exceed his asst is. In our Ind s an Act ihe 
word ‘insolvent 1 is used throughout, as if it were synonymous with 
the word 1 bankrupt \ It is so used because the word 1 insolvent * has 
become quite f, miliar in Indian law and practice. 

•''Any person of full age and sound mind may be declared an 
insolvent undci the ciicu instance* dealt with later. An infant cannot 
lie made a ban km ( • unless the debt on which the bankruptcy is 
founded was meurred for ncc.*surcs or is a judgment debt, but con- 
siderable doubt is expressed on this point, and different authors have 
expressed different a ie *vs on the subject. 

A married woman may be made a bankrupt in connection with 
her contract binding her scnarjtc estates, because marriage does not 
disqual fv either a Hindu, Mahomedan, Parsi or European wife from 
enter 1 ng in*o a contract. 

It is also decided that a lunatic may be adjudicated a bankrupt 
with the consent of the Court of Lunacy under the direction of the 
committee. 

With regard to a foreigner, if he is trading within the jurisdiction 
of this Act and has been domiciled here, he can be made a b an kr up t 

i 
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position can he entertained or whether the debtor should be trudged 
a bankrupt. Here, as we have seen, the adjudication aider is posed 
on die petition f Cram the veiy beginning. The court may also reject 
the petition if it is not satisfied with the proofs furnished by the 
creditors as to the acts of insolvency or as to the debt due to the 
petitioning creditors* The petition will also be rejected if the debtor 
appears and satisfies the court that he is able to pay his debts. If die 
debtor does not appear after the petition is served on him, the order 
of adjudication will be made as a matter of course. If, however, it 
happens that the debtor appears and disputes the claim of his petition- 
ing creditor, or that the claim is less than the amount which would 
justify the petitioner in petitioning against him, the court may, on 
the deposit of security, stay all proceedings on the petition for such 
tune as may be required for trial of the question relating to the debt. 
A creditor’s petition shall not, after presentation, be withdrawn without 
the leave of the court (Sec. 13). It is, however, open to the court 
to appoint an interim receiver of the property of the debtor to take 
possession of it pending the petition and before an order of adjudica- 
tion, op being satisfied that such an order was necessary for the 
protection of his claim (Sec. 16). 

^ Effect of Adjudication Order 

The effect oi the order of adjudication is that all the property 
of the insolvent, wherever situated, vests in the official assignee in India 
and trustee in bankruptcy in England for the benefit of the creditors 
of the debtor. After such an order, no creditor of the insolvent Can 
bring any suit without the leave of the court nor can he have any 
remedy against the property of the insolvent during the pendency of 
the insolvency, as long as the creditor’s debt is provable in insolvency. 
This rule, however, does not prevent a subsequent creditor from realis- 
ing or otherwise dealing with his security (Sec. 17). 

After passing the adjudication order, the court may stay any salt 
or other proceedings that may be pending against the insolvent before 
any Judge or Judges of the court, or in some other court subject to 
the superintendence of the court. 

The Protection Order 

A Protection Order is an order of the court by which die insobeitt 
is protected from being arrested or detained in prison for any debt to 
which the older shall apply and in case the insolvent is already under 
arrest or detention he may be entitled to be released. Hie idea of dris 
order is that the insolvent debtor should not be harassed by the execu- 
tion creditors during the time that his affairs in insolvency are under 
investigation, provide the insolvent performs his duties as prescribed 
by the Act The court may, at its disunion, make die protection Older 
f mm More the insolvent has submitted his sc h ed u l e, if it thinks 
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necessary to do so m the interests of the creditors (See. 25, P, T. I. 
Act, 1909). 

Special Manager 

It frequently happens that the nature oi the debtor's estate is 
such that in the interest of the creditors generally a special manager of 
the estate ought to be appointed to assist the official assignee. On 
being satisfied on this point, the court may make the appointment of 
a manager tor any time it thinks fit, with powers to assist the official 
assignee in the work that may lie assigned to him. A special manager 
would be required to furnish security, to keep accounts in such manner 
as may be directed by Liu* Lourt, and is to receive such remuneration 
as the court determines (See. 19) 

Protected Transactions 

According to Section 57 of the Indian Prcsidcniy Towns Insolvency 
Act of 1909, and the corresponding Stction 45 of the English Bank 
ruptcy Act of 1914, if any of the follow mg transactions take plau 
before the date ol ihi uidci oi adjudication (in England the Receiving 
Order), and if the |>crsoii, Ik fore such transactions take place, has not, 
at the time, uotiii of tin presentation of any insolvency petition by or 
against the dcbtoi, he will Ik protected Tin so transactions aic 
(1) Any payment by an insolvent to any of his cieditois, (2) any 
payment 01 delivery to thi insolvent, ( 3 ) any transfers by the insolvent 
for valuable consideration, and (4) any inntrjct or dealing by or with 
the insolvent for valuable consideration. OL course, in all these cases 
the payment 01 diliury, must bt bom fide, m lhe ordinary course of 
business. 


Doctrine of Relation Back 

In this lomuclion 11 is important to note the material difference 
between the position at English law and that under our Presidency 
Towns Insolvency Act, Section 57. In English law, all transactions 
entered into with a bankrupt between the inmmcuccment of bankruptcy 
and the date of Receiving Ord* 1 arc protected, if the person receives 
no notice at the time of any available act ot bankruptcy and if the 
transactions arc bom pdt , but those who have such a noUcc are pre 
vented from entering into transactions with the bankrupt because it 
a petition is presented and the debtor adjudicated a bankrupt, within 
three months, the doctnne of “ relation liatk ” will make the dealings 
void against the trustee in bankruptcy. The doctrine of “relation 
hack ” lays down that in the case of a person adjudicated a bankrupt, 
all property belonging to him vests in the trustee in bankruptcy from 
the date of the commission of the first art of bankruptcy falling Within 
a period of three months oi the date of the commission of such an 
act. In Indian law, however, all transactions between the oommem^ 
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meat of the insolvency and the date of the order of adjudication are 
protected, if a person has no notice, or the presentation of the insol- 
vency petition, and acts bona fide. In other words, the notice of the 
act of insolvency in India doo. not deprive the person dealing with the 
insolvent of the protection he enjoys, as it is in case of English law* 
[Bkagvandas dr Co. v. Chuttan Lai, (1921) 43 AH. 427; Mercantile 
Bani [ of India, Ltd . v. Official Assignee, Madras , (1916) 39 Mad. 250.] 

THE INSOLVENTS SCHEDULE 

The insolvent debtor is required to prepare a schedule within 30 
days of the order of adjudication, if passed on the petition of the 
debtor himself, or within 30 days from the date of service of the 
order if made on the petition of a creditor. The schedule must be 
prepared in the prescribe! form, given at the end of this ChapLer, and 
if the debtor fails to prepare ii he is liable to lx committed to civil 
prison (Sec. 24). After the submission of the schedule the insolvent 
may apply to die court fur protec' m and the court may then grant 
him a Protection Order on production of a certificate signed by the 
official assgnec to the cflect that he has so far conformed to the 
provisions of the Insohency Act. 

Composition or Schemes of Arrangement 

After an adjudication order is made, an insolvent may propose 
a scheme of composition, or submit a proposal for a scheme of arrange- 
ment which scheme shall he submitted by the Official Assignee to a 
meeting oi creditors. A copy of the scheme or proposal is lo be sent 
to each creditor mentioned in the schedule or to those wno have 
tendered a proof of their claim ix fore the meeting, and if on considera- 
tion of the debtor’s proposal the majority in nuinbei and three-fourths 
in value of all the creditors resolve in occqt the piuposal, the scheme 
shall be taken to have been du'y auepU'il by the creditors. Any 
creditoi ma) accept or ret use to nuept the scheme by a Lcttci addressed 
to the official ass-gnee to reach him before the day oi the meeting, 
wh ch act v/ould be construed lo he as good as lus having attended 
ind voted at die meeting. The Official Assignee should then apply to 
the court to approve the scheme, notifying all ihe creditors of the time 
and day on which such an anplicjLion is to be made (Sec. 29). Any 
creditor who has proved his debt nay oppose the scheme of composi- 
tion even though he may have voted in favour of the proposition at 
the meeting. The court would hear die report of the official assignee 
as to the terms of die composition ind conduct of the insolvent and 
then accept or approve the scheme in case it appears to the court 
reasonable and calculated to benefit the general body of die creditors, 
otherwise it would reject same. Where the court finds that certain 
circumstances have transpired which compel the court to refuse the 
insolvent's discharge, or to suspend or attach conditions to it, the 
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court will refuse to approve the proposal unless at least four aa&as 
in the rupee on all the unsecured debts against the debtor’s estate 
are provided for by securities On approving the scheme, the court 
would make an ordet innulling adjudication. On such an approval 
the composition scheme shall bo binding on all creditors, so far as it 
relates to debts due to them from the insolvent which are provable 
in insolvency (Secs 29 & 30) 

Annulment by Court 

The composition or scheme of arrangement may be nnnnUail by 
the court under any of the following circumstances : — 

(1) Wheie an) instalment due on the scheme is not paid ; or 

(2) where du couii is oi opinion that the scheme cannot proceed 
without injustice or undue delay , or 

(3) if the court finds that its approval was obtained by fraud. 

The effect of such an order is rhat the debtor is readjudged 

insolvent and his property once again vests m the official assignee, but, 
of course, without prejudice to the validity of any transfer or pay- 
ment duly made in pursuance of the composition or the scheme All 
debts provable 111 oilur icsptcts vihich have been contracted before 
the date of such rtadjudicjlion shall lie pros able in insolvency (Sec 31) 

It may be added here th it the ipproval of the composition scheme 
will not be binding on my ci editor whose debt is of such a nature 
as would not be discharged b) in order of discharge 

v Debts not wiped off by Discharge or Composition 

The following ire. tlu debts which do not discharge an insolvent 
cither by an order oi discharge or by the approval of the composition 
or scheme by the court — 

(a) Any debt dut to the Crown , 

(b) any dtlu 01 Inbili \ murred by means of any fraud or 
fraudulent breach nf rust to which the debtor was a party; 

(<) any debt or liability in r sped of which the debtor has obtained 
forbearance by any fnud to which he was a party ; or 

(4) any liability undtr 111 order for maintenance made under 
Section 488 of the C oik oi Criminal Procedure, 1898 (Sec 45) 

Duties of the Insolvent 

The dulies of the insolvent arc clearly laid down in Section 33. 
They are as follows - 

(1) To attend iny meeting of creditors which the official assignee 
may require him to attend, unless prevented by sickness nr 
other sufficient cause ind to give such, information and submit 
to such examination as the meetang may require. 

(a) The insolvent shall— 

(a) give such inventory of his property, stack Utt 4 fc** 



crtdhor s and debtors and of the debts due to and faun 
them, respectively ; 

(&) submit to such examination in respect of his properly or 
his creditors ; 

(c) wait at such times and places on the official assignee or 
special manager ; 

(d) execute such powers-of-attorney, transfers and instruments j 
and 

(r) generally do all such acts and things in relation to his 
property and the distribution of the proceeds amongst his 
creditors 

as may be required by the official assignee or special 
manager or may be prescribed or be directed by the court 
by any special order or orders made in reference to any 
particular case, or made on the occasion of any special 
application by the official assignee or special manager, 
or any creditor or person interested. 

(3) The insolvent shall aid, to the utmost of his power, in the 
realization of his property and the distribution of the proceeds 
among his creditors. 

(4) Ii the insolvent wilfully fails to perform the duties imposed 
upon him by this section, or to deliver up possession to the 
official assignee of any part of his property, which is divisible 
amongst his creditors under this Act, and which is for the time 
being in his possession or under his control, he shall, in addi- 
tion to any other punishment to which lie may be subject, be 
guilty of a contempt of court, and may be punished 
accordingly. 


DEBTOR’S PROPERTY 

“Property,” according to the Insolvency Act, “includes any pro* 
perty over which or over the profits of which any person has a disposing 
power which he may exercise for his own benefit ’* [Sec. 2(e) ]. It 
shall not Include any property possessed by the insolvent on trust for 
any other person or tools (if any) of his trade and the necessary 
wearing apparel, bedding, cooking vessels, and furniture of himself, 
his wife and children, to a value, inclusive of tools and apparel and 
other necessaries as aforesaid, not exceeding three hundred rupees In 
the whole (Sec, 52). Where any part of the property of the insolvent 
consists of stock, shares in ships, shares or any other property transfer* 
able in the boob of the company, the official assignee may exercise 
the right to transfer the property in the same manner as the insolvent 
may have done. Besides this, all the property of the insolvent tirhidb 
consists of things in action shall also be deemed to have been duly 
transferred to the official assignee. Also any banker, agent, or attorney 
of dp insolvent or any other officer who may have any money -nr 
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securities in hii possession belonging to the insolvent shall hand them 
over to the official assignee unless he has by law the power to retain 
them against the official assignee. If he fails to do so he shall be 
guilty d a contempt of court (Sec. 58). The Act also gives power to 
the court to grant a warrant for the searching of any building or room 
where any property belonging to the insolvent is supposed to be 
concealed. 

With regard to an officor of the Army and Navy, or of His 
Majesty’s Royal Indian Marine Service, or in the Civil Service of the 
Crown, the official receiver shall have the right to receive for distribu- 
tion among creditors so much of the insolvent’s pay or salary which 
is liable to attachment in execution of a decree as the court may direct 
iSecs. 59 & 60). 

Reputed Ownership 

In this connection it should Lil noted that the doctrine of reputed 
ownership applies only to traders. It aims at the protection of the 
general crcditois of a trader against their having given false cicdit 
through rt lying on ihe goods which are in the possession of the 
debtor and under lus order and disposition, which do not belong to 
him in fact, but which ostensibly appear to bo his property. [Ryall v. 
Rowlcs , (1750) 1 Ves. Sen., 34N.] 'Ihus, not only the goods actually 
belonging to the insolvent liader, but also those which happen to be 
under his M order and disposition ” vest in the official assignee or trustee 
in bankruptcy. The requisites in case of reputed ownership happen 
to be tha: the property must he good^, that they must hr in the posses- 
sion, order or disposition of the insohent, in his trade or business, and 
under such circumstance that he is a reputed owner. It is further 
necessary that the owner should have consented to such possession of 
the goods by the insolvent in his trade or business and that the posses- 
sion should be such dial he is the reputed owner thereof. 

After acquired Property 

We have already seen above that the property acquired by th>' 
insolvent after adjudication alio vests in the official assignee, but not 
unless and until this officer intervenes on behalf of the insolvent's 
estate. If he does not intervene and meanwhile the insolvent transfers 
his property to another who takes it in good faith and for value, the 
transferee acquires a good title to it. The same rule applies to the 
trustee in bankruptcy in England, under their Bankruptcy Act. Wages 
earned by the bankrupt after adjudication, by his own personal exertion 
or labour, also do not pass to the official assignee or trustee, i*., at least 
such part of them, as are deemed necessary for the support of himself 
and his family. This rule is laid down in the English case of Cohen 
v. Mitchell , (1890) 25 Q.B.D., 262 on page 267. This case has been 
followed in India in Chhote Ltd v. Kadar Nath , (1924) 46 AIL 5C5* 
This rule applies to all after-acquired “chose* in actum" such as legacy 
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interest acquired after bankruptcy, in trust funds settled before bank* 
rupicy as well as to at rcr-acq uired leaseholds. There is some conflict 
in opinion as to whether this rule in Cohen v. Mitchell applies to 
immovable property in India. The exact wording of the rule is as 
follows : — 

“ Until the trustee inlmencs, all transactions by a bankrupt after 
his bankruptcy with any person dealing with him bona fide and for 
value in res(ieci of his after 'Aiqmud property, whether with or with* 
out knowlidg< of his bankruptcy, ate valid against the trustee" 

This iuk- applies to all transitions entered into with the bank- 
rupt and not only to assignments or subsequent negotiations in trade 
made in iavour ol uade ci editors | Ah Muhammad v. Vaddal , (1919) 
Bom. 3go.| 

Debtor"* Property in a Foreign Slate 
Debtor's prupuiv in 1 J'n^ign State fwli'ch includes a Native 
Slate) is no* included in the puipcity which vests in the official 
assignee. Ahlmi gh du Pn mJu.iv TrwiJi Insolvency Act. 1909, talks 
ol pio'A 1 1\ of lb will 1 'K " 1'b k\ r situated" u dies not include 
propel v MliuU Ok t 1 J Bui d* k.id 1 In odi,r vords, only property 
situated within Bib di T’.d .1 will vi*vt in the official assignee. In a 
ret nt Bombay an insiVnl had obtained discharge in Bombay, 
Oik of liis md Iim in Bombas iilrd a suit against the insolvent in a 
Fcr\'gn Mat, » luii Iv bad projknv. The uisohent applied to the 
Bombas lomt to lcsltain tlu tiidjtoi Iroin doing so as the insol sent 
s\.is ilts, ha 1 iul b\ th Bomba min s\. h r,spcLt to all dJils including 
the dehi d" 10 dus paM cuLu I'ltijtui The mini rdused on the 
giuuml dial 11 hul no gnisdiclion to do >0. \lM^hn t ijim Kfvaham 
lifjtitl \ Pmnn u hvnd Vuim 1 ' t/, 11 Bom. I R. 117V] 

* ONEROUS PROPERTY 

bndk.1 dus heading m plauxl shares and stocks in companies 
which an burdened with miiinm ,0'Hhtions, unprofitable contracts, 
01 any nrlui propuiv wlnli .> unsileahlc of not readily saleable 
because ni its binding du ixjsso^ or to the pcriormance ol any onerous 
aition or 10 :h. payment oi uiv sum ol money. In case of such 
proper!) oUtbi insolvent, the offiiial assignee is given the option to 
disclaim and return it within twelie months after the adjudication of 
the insolvent. This power ol disclaimer may be exercised by the 
ufficia 1 assignee notwiihsnnding the tact diat he may have endeavoured 
tp sell or nu) have taken possession ol the property or may have 
exercised anv ail oL ownership in 1 elation thereto [Sec. <>2(i) , |. If, 
however, an application in writing has been made to the official 
assignee by any person mtcresicd in the property requiring him to 
ilccidc whether he will disclaim, and the official assignee has declined 
or neglected to give notice that he disclaims within twenty-eight days 
after ffic receipt ol application or such extended |wriod as may ha 
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allowed fay the court, the official assignee shall not be entitled to 
disclaim the property thereafter and he shall be taken to have adopted 
it (Sec. 64). It is, however, laid down that in the case of leasehold 
property, the official assignee is not entitled to disclaim without the 
leave of the court. Before granting such leave the court may require 
such notices to be given to persons interested as it may think just (Secs. 
6a, 63 & 64). Any person injured by the operation of a ^nkiniq- 
will be deemed to be a creditor of the insolvent to the extent of the 
amount of the injury, and may prove it as a debt under the insolvency 
(Sec. 67). 

Proof in Insolvency 

On this question our Section 46 and Section 30 of the English 
Act of 1914 lay down that a creditor may prove all debts and liabilities, 
present or future, certain or contingent, to which the debtor is subject, 
when he is adjudged an insolvent, or to which he may become subject 
before discharge, by reason of any obligation incurred before the date 
of such adjudication. The only exceptions being (1) demands in the 
nature of unliquidated damages arising otherwise than by reason of a 
contract, or breach of trust, and (2) debt contracted with a person 
who had notice of the presentation of insolvency petition by or against 
the debtor. The debt shall be estimated by the official assignee, as to 
its provable value and in cases of debts the value of which is incapable 
of being fairly estimated in the opinion of the official assignee, lie shall 
issue a certificate to thal effect and thereupon the debt or liability 
shall be deemed to be a debt, not provable in insolvency. A creditor 
who fails to prove a debt or liability which is provable in insolvency 
cannot sue the insolvent after his discharge. Where a creditor had 
submitted his claim to the official assignee, bul owing to an error in 
his office the final dividend was paid out without this creditor being 
paid, the court held that as this was a payment in mistake of fact the 
official receiver was entitled to a refund of the proportion belonging 
to this creditor from other creditors. (/. Bala Devt v. The Official 
Assignee of Calcutta , 54 Cal. 251.) Unliquidated damages which can- 
not be proved in insolvency are those arising from tort, such as libel, 
tresspass, or misrepresentation in the prospectus. Of course, debts 
arising out of illegal or immoral consideration, gambling debts, etc* 
cannot be proved. Damages arising out of contract are provable in 
bankruptcy. I/«^ v. Ktppling , (1882) 2 Q.B.D. 113.] 

Proof by Different Types of Creditors 

Where the payment of a debt is guaranteed and the principal 
debtor becomes insolvent, the creditor can prove for the full amount 
of the debt and then recover from the surety the amount of deficiency. 
The surety who has guaranteed a debt can also prove to the extent 
of his liability to indemnify for his contingent liability in the insolveqqr 
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of the principal debtor, although he has not paid anything to the 
creditor. [Roderiquts v. Ramaswamy C Senior ; (1917) 40 Mad. 783.] 
The liability in inspect of the winding up of a joint-stock company 
can also be proved m insolvency of the contributory. An executor who 
u also a creditor of the deceased has a right of retainer in EngftA 
law by which he can retain the money due to him from the estate of 
the deceased insolvent of whirh he is the executor, but in Indian law 
he has no such right, and therefore he cannot prove in the insolvency 
of the deceased for the debt due to him (Indian Succession Act, 1925, 
Sec. 323). The holder of a bill of exchange has a similar right to 
prove in the insolvency of each of the prior parties to the bill and 
receive a dividend from each estate upon the whole debt, provided 
he does not get a larger amount than the one which is covered by 
the bill. | Ex parte Rushjorth , (1805) 10 Ves. 409, p. 416.] The 
person who has endorsed a bill of exchange for the accommodation 
of another person is in the position of a surety and can prove in the 
insolvency of the person accommodated by him. \Haig v. Jackson, 
(1838) M. and W. 598. | 

REALIZATION OF THE DEBTOR'S PROPERTY 

With regard to the realization of the debtor’s property, Section 68 
states as follows 

( 1 ) Subject to the provisions of this Act, the official assignee dial! 
with all convenient speed, realize the property of the insolvent, and for 
that purpose may 

(a) sell all or any part of the property of the insolvent; 

(b) give receipts for any money received by him; 

and may, by leave of the court, do all or any of the following things, 
namely— % 

(c) carry on the business of the insolvent so far as may be neces- 
sary for the beneficial winding up of the same ; 

(d) institute, defend or continue any suit or other legal proceedings 
relating to the property of the insolvent; 

(e) employ a legal practitioner or other agent to take any proceed* 
ings or do any business which may be sanctioned by the court; 

(/) accept as the consideration for the sale of any property of the 
insolvent a sum of money payable at a future time or fully paid shares, 
or debentures or debenture stock in any limited company subject to 
such stipulation as to security and otherwise as the court think s fit ; 

(a) mortgage or pledge any part of the property of the insolvent 
far the purpose of raising money for the payment of hia debts or foe 
the purpose of carrying on the business ; 

(H) refer any dispute to arbitration, and compromise all debts, 
nlflima end liabilities, on such terms as may be agreed upon; 

(i) divide in its existing forms amongst the creditors according to 
its estimated value, any property which, from Its peculiar nature or 
other special circumstances, cannot readily or advantageously, be sold. 

2 . The official assignee shall account to the court end pay over 
moneys and deal with all securities in such manner as is prescribed or 
as* tin court directs. 
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THE OFFICIAL ASSIGNEE 

We have noticed what pan the official assignee plays in the 
realisation of the debtor’s propertx . The official assignee is an officer 
appointed by the Chief Jus:* re ol i.uh ol the High Courts oi Judica 
t nre at Fon William, Madras and Bombay, and the Chief |udge of tbu 
Chief Court of Lowei Burma. He may he called upon to gne such 
security and is subject to such iuU*% js 111.1) hr prescribed. He has 1 
right to admiuis'cr oath Lor tht pui|X)<c ol atlldiuts, scribing prools, 
petitions or othei proceedings umki this \l\ and bis duties shall 
have relation to the conduct of the insolvent as well .is to tht 
administration of his estate. In particular, it shill lx the duty of 
the official assigne:— 

(a) lo investigHte tha run duct nf tbp iiuol\<ro and Id rrport (o the 

court upon any application lor discharge, whether thin* is leasuii 

to believe that the insolvent has committed any act which constitute^ 
an offence under this Act or under SscUum 421 lo 424 ol the Indian 
Penal Code, which would justify the court in telusing MispenJinv 01 
qualifying an order for his discharge . 

(b) to make such olher reports concernin'* the 1 undue 1 oi the 
insolvent as the court may direct, or us may be presciihrd ; and 

(e) to take such port and give such a«si‘-tancr m ml lion to iN 
prosecution of anv fraudulent insolvent as the court m’y direct 01 n r 
may be prescribed. 

He would hast iht nghi to and lx stud h\ ihe name m 
“the official assignu ol thi prnpcitj ol an insnlunl", inserting rbi 
name of the msoh^ni (Sets 77* 7^ 70 k 85) 

In the administration of the piopcrty, the official as 4, gixt 'IvniM 
have regard to anv resolution that may lx passed at .1 n.i hup of thi 
cfcd’tnrs, of tour^e, sublet to the \ rosision ol tlx law **nd :hr den 
sion of the court. He miy ljM hi^'ngs of creditors horn time to 
time for the purport of asccit rung heir u^hc. md it shall Ik his 
duty to summon m*ei»rp 4 .1 su^h 1 1 m l ^ a th iiubtots hy usnhition 
at anv iuee l 'ing, or the court, may iIto 1 , or whiles li Ik is requested 
to call the meet in vs hv on* fourth in \alu. of the creditors who ha\< 
proved their claims (Sec. 85) 

Committee of Inspection 

The court may, if it thinks fit, authorize the creditors who have 
proved their claims to appoint from among themselves a committee of 
increction for the purpose of superintending the administration of the 
insolvent's property by the official assignee. The committee’s powers 
of control over the official assignee may also he prescribed by the 
fourt. As regards Bombay, a committee shall consist of not more 
th?n five and not less than three (Sec. 88). It shall meet at such 
time and place as may from time to time be appointed and failing 
aueh appointment at least once in a month. It rpay act by a majority 
of its members present at a meeting, but unless a majority. «f the 
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committee is present, it shall not act. Where the committee has been 
appointed under Section 88 of this Aci the official assignee shall, in 
the administration and distribution of the property of the insolvent, 
have regard to any direction that may be given by the committee, but 
any directions given to the official assignee by resolution of the 
rtjaufitor* at a meeting shall, in rau of conflict, override any directions 
given by the committee. Again, where a committee of inspection is 
appointed, the official a signee shall consult the committee before 
applying to the court for leave to do any of the acts under Section 68 
for which the leave of the court is required as per the paragraph on 
duties and powers of the official assignee. 

Remuneration of the Official Assignee 

The official assignee’s remuneration would depend upon what is 
prescribed by the rules. According to the Bombay rules, a commit* 
don of 5 per cent on tlv* principal amount or value of assets collected 
hv him in each estate and a comin'ssion of i per cent on the value 
of assets takrn charge rf or io l 1 ecU*d by him interim receiver, would 
be his remuneration. If, however, after any half-yearly audit, it shall 
appear that the amount of such commission has not reached the 
monthly average of Rs. 1,500. the commission shall be made up to this 
amount by taking the sum required from the “Unclaimed Dividend 
Reserve Account”. 

Distribution of Property 

The official assignre has to declare and distribute the di\idends 
among creditors who have proved their d’bts wbh all convenient 
speed, and it is hud down that the first dividend (if any) ^hall be 
declared and distributed within six months after the adjudication, unless 
there is a good cause f tr postponing the declaration. The subsequent 
dividends, unless there is a 'uffie'ent reason lo the contrary, must be 
declared and be payable at intervals of not more than rix months. The 
notice of the mention to declare a dividend would be published in 
the prescribed manner and must lie sent to each creditor named in 
the insolvent's schcduV. After declaring a dividend, every creditor 
should be stnt the no'ice showing the amount of dividend and how it 
is to be paid f&T. 6g). 

In tabulation and distribrion of dividends, the official assignee 
most retain in his hands sufficient assets to meet the following : — 

(a) debts movable in insolvency and appearing from the insol- 
vent’s statement or othrrwise to be due to pereons re*id«nt in nieces 
bo distant that In the ordinary course of communication they have not 
had sufficient time to tender their proofs; 

(hi debts provable ip insolvency ihe subject of claims not yet 
determined ; 

(el disputed proofs or claims; and . 

(dV the 'expenses necessary for the administration of the estate or 
otherwfi (fre W. 
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If it happens that any creditor has not proved his debt befo re 
the declaration of die dividend, that creditor shall be entitled to be 
paid out of any money which happens to be in the hands of the 
official assignee before it is applied to the payment of any further 
dividend (Sec. 72). After all die assets have been realized, or at least 
so much of them as can be realized without needlessly protracting die 
proceedings in insolvency, the official receiver shall, with the leave 
of the courts declare a final dividend. Before doing so, however, he 
must send notice to the persons who claim to be creditors, but who 
have not proved their claims, inviting them to do so with a notice 
that if they do not prove the same within the time limited by the 
notice he would proceed to make the final dividend without regard 
to their claims (Sec. 73). After this, the property of the insolvent 
shall be divided among the creditors who have proved their debts, 
without regard to the claims of any other persons. If, after the pay 
rnent of all the claims in full with interest and expenses, there remains 
a balance, the insolvent shall be entitled to such a balance (Sec. 76). 

Effect of Insolvency on Antecedent Transactions 

With regard to transactions entered into by the insolvent prior 
Co his insolvency, all bona fide transactions are, generally speaking, 
protected, such as— 

(x) any payment by the insolvent to any of his creditors which 
does not fall under the heading of fraudulent preference ; 

(2) any payment or delivery to the insolvent bona fide ; and 

(3) any contract or dealing by or with the insolvent for valuable 
consideration. 

Tie only condition precedent to these is that such transactions 
ought to have taken place before the date of the order of adjudica- 
tion and that the person with whom such transactions have taken 
place had not, at the time, notice of the presentation of any insolvency 
petition by or against the debtor. Thus, any transfer of property in 
consideration of marriage bona fide made under the abovementioned 
condition would also be good. Other transactions, if made two years 
prior to the date of adjudications, would be protected (Secs. 55 fit 57). 

Execution Creditors 

Where a creditor has obtained a decree of execution against the 
property of a debtor he would not be entitled to retain this against 
the official assignee unless he has realized the assets in the course 
of the execution by sale or otherwise before the date of the order 
of adjudication and before he had notice of the presentation of the 
insolvency petition by or against the debtor. Otherwise any creditor 
or anyone interested may give notice of adjudication to the court which 
is cocftjfing the decree, and on receipt of such a notice, tire Wt 
mo* direct that the property may be delivered to the official aasifare 
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■ if it stiff be in the mmmkm of die court. Of course, (ke cost of 
GEBcndoo dm 0 be a fint charge on the prope r ty so delivered and the 
official assignee shall have to satisfy the charge. It however, the 
property has been sold under execution, any person who buys the tame 
in good faith would acquire a good title against the official assignee 
( Sea . 53 fc 54). 


Fraudulent Preference 

Fraudulent preference in insolvency is defined by Section 56 as 
follows 

(1> Fvptv tran'-fer of property, every mrdfc vvety obli- 

gation incurred. And every luiflpfoil prnr-edine t»kwi or miFercd hj 
any person unable to pny debts ns t^ev ber^" ^ne fron own 
money in favour of anv creditor. wi J h a vW of erivrng that r****^tnT a 
preference over the ether creditors, ahull, if nich r«rson is »dtud«"»d 
'hwlwnfct on a petition nr^entprt within thrae month® ®fter *h» d^te 
thereof, he deemed fraudulent and wd as against the Official 

(2) This section shall not aflF^ct the rigbty of any perron making 
tide in good faith end for valuable consideration through or under a 
creditor of the insolvent. 

The essential conditions to a fraudulent preference} therefore, are:— 

(1) That the payment is made by a person who is an insolvent, 

(2) that it is made to a creditor or to some one on his behalf, 

(3) That it is made without any pressure, and 

(4) that it is made with the main and dominant intention of 
preferring that creditor to others. 

Preferential Debts 

In the distribution of the property of the insolvent Hie following 
debts shall be paid in priority to all other debts and shall rank equally 
between themselves and must be paid in full* unless the property of the 
insolvent is insufficient to meet them, in which case they shall abate 
in equal proportions between themselves : — 

(a) all debts due to the Crown or to any local Authority ; 

(b) all salary or wages of any clerk, servant or labourer in respect 
of services rendered to the insolvent during four months before the date 
of the presentation of the petition, not exceeding three hundred rupees 
for each such clerk, and one hundred rupees for each such servant or 
labourer ; and 

(e) rant due to a landlord from the insolvent : provided the amount 
payable under the clause shall not exceed one month’s rant (See. 18 ). 

Set-off 

Where there have boen mutual dealings between an insolvent and 
a creditor, an account is to be taken of what is due from one parly 
to the other in respect of such mutual dealings, and tike sum due from 
one party must be set-off against any sum due from the other party 
and the balance of the account shall be claimed or paid m either side. 
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The perron claiming the *c feoff against an insolvent*! property should 
not have had notice of the presentation of the insolvency petition against 
the debtor at the time of giving credit, otherwise he would no: be 
entitled to claim such a set-off (Sec. 47). 

Partnership Property 

In the case of partners the partnership property is applicable, in 
the first instance, in payment of the partnership debts and the separate 
property of each of the partners is applicable for the payment of their 
separate debts. Any surplus of either of the properties shall be dealt 
with as part of the other property, i.e. surplus out of private property, 
after paying private debts, shall be dealt with as a part of the partner- 
ship property and vice versa [Sec. 49(4)]. 

The Order of Discharge 

The insolvent can at any date, after the order of adjudication and 
after his public examination, apply to the court to fix a date for the 
hearing of the application for discharge. With regard to the public 
examination it need only be stated that at such an examination the 
insolvent is examined upon oath when he should be ready to answer 
all questions that may lie put to him by the court or by his creditors 
concerning his affairs and the causes of his failure. The official 
assignee shall also take part in this examination. All the parties may 
be represented by legal practitioners. After this public examination, 
the court hears the application for discharge in open court and considers 
the report, if any, that the official assignee may have made as to the 
insolvent’s conduct and affairs. It may thereafter rither— 

(a) grant or refuse the discharge ; or 

(b) suspend the operation of the order for a specified time; or 

(c) grant an order of discharge subjecr to conditions with reject 
to any earning or income which may afterwards become due to the 
insolvent, or with respect to liis after-acquired property (Sec. 36 ). 

The court must refuse the discharge in all cases where the insolvent * 
has committed any offence under ‘he Insolvency Act or under Sections 
431 to 424 of the Indian Penal Code, Where the insolvent’s assets are 
not of a value equal to four annas in the rupee on the amount of 
his unsecured liabilities, the court may cither refuse the discharge, or 
suspend it for a specified time ur until a dividend of not less than 
four annas in the rupee has been paid, unless the court is satisfied 
that the fact that the assets are not of such value has arisen from 
circumstances for wh’ch the insolvent cannot justly be held responsible. 
The court may, under the same circumstances, discharge the insolvent 
on his consenting to a degree being passed against him in favour 
of the official assignee for any balance, or part thereof, provable under 
the insolvency which is not satisfied at the date of his discharge to be 
paid by him out of his future earnings or after-acquired property. 
The same rule would apply where the insolvent has omitted to keep 
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proper bodes of account, or has continued to trade after knowing 
himself to be insolvent, or has contracted any debt provable in insol- 
vency without having at the time any reasonable or probable ground 
of expectation that he would be able to pay it, or where the insolvency 
has been brought about by rath and hazardous speculation or by 
unjustifiable extravagance or by gambling, or by culpable neglect of his 
business affairs, or where the insolvent has put his creditors to 
unnecessary expense by a frivolous or vexatious defence to any suit 
properly brought against him, or incurred unjustifiable expense within 
three months preceding the time of presentation of the petition by 
bringing a frivolous or vexatious suit or within three months previous 
to the date of the petition, when unable to pay his debts, has given an 
undue preference to any of his creditors. The same result would 
follow if the insolvent has concealed or removed his books or his 
property, or has been guilty of fraudulent breach of trust (Sec. 39). 

Provincial Insolvency Act, 1920 

This Act extends to British India as administered by Courts having 
jurisdiction outside the Presidency Towns and the towns of Rangoon 
and Karachi, whereas, as we have seen earlier in this Chapter, the 
Presidency Towns Insolvency Art applies to the Presidency Towns, plus 
Rangoon and Karachi. The Courts outside the Presidency Towns 
which administer jurisdiction under this Act are the District Courts, 
unless the local Government by notification in local official Gazette 
invests any Court subordinate to a District Court with jurisdiction 
in any classes of rases, and any Court so imested shall within the 
local limits of its jurisdiction have cornu rrent jurisdiction witli the 
District Court under this Act. 

Court to Decide Questions 

Tht Court having jurisdiction shall have full power to decide 
all questions whether nf tide or priority, or of any nature whatsoever, 
and whether involving matters of law or ot fact, which may arise 
m any case of insolvency coming within the cognisance of the Court, 
or which may be considered expodirnt or necessary to decide for the 
purpose of doing complete justice or making a complete distribution 
of property in any such case. Such decision shall be binding and final 
(Sec^). This Section, virtually speaking, corresponds to Section 7 of 
the Presidency Towns Insolvency Act of 1909. It has been decided 
that a Court can, under this Act inquire into a waqf executed by an in- 
solvent. [Abdul Hawn Khan v. B. Rajbir Prasad , (1930) IX. Jl. 6 
Luck. 614.) The Court can here inquire into a disputed title and order 
delivery of the properly to the purchaser from the official receiver. The 
proceedings are to be with the same procedure and powers as the Court 
has and which the Court exercising jurisdiction in this matter can 
exercise within its original civil jurisdiction. 
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Acte of Insolvency 

The acts of insolvency under this Act are the same as in case of 
the Presidency Towns Insolvency Act, which are given on pages 322-3. 

Adjudication and Petition 

Where a debtor commits one of the acts of insolvency dealt with 
above a petition may be presented for his adjudication in insolvency, 
either by his creditor or by the debtor himself. In fact, where a debtor 
himself petitions, the presentation of such a petition by him is an act 
of bankruptcy by itself, independent of any other act deemed to be an 
act of insolvency. A creditor is not entitled to present an insolvency 
petition, unless the debt owing to the creditor or jointly to creditors, 
where two or more creditors join in the petition, come to the 
aggregate amount of not less than Rs. 500, and is a debt in 
a liquidated sum either payable immediately or at some future 
time and the act of insolvency should have been committed within 
three months before the presentation of the petition (S. 9). There 
is, of course, no objection to present a petition on the same day 
as on that on which the act of insolvency was committed. If the 
petitioning creditor is a secured creditor, he shall give an estimate 
of the value of :hc security and will be admitted as a creditor to 
the extent of the balance of the debt due to him after the deduction 
of the value as estimated, unless the petitioning secured creditor is 
prepared to relinquish his security for the benefit of the creditors. 

If, however, the petition is presented by the debtor he shall not 
be entitled to do so unless he is unable to pay his debts which amount 
to Rs. 500 or more ; or if he is under arrest or imprisonment in 
execution of the decree of any Court for the payment of money ; or 
an order of attachment in execution of such a decree has been made, 
and is subsisting, against his property (S. 10). It may, however, be 
added that joint stock companies or corporations which were formed 
under any enactment for the time being in force, cannot be petitioned 
in an insolvency court. Once a petition is presented it cannot be 
withdrawn without the leave of the Court (S. 14). However, if two 
or more insolvency petitions are presented against the same debtor 
or where separate petitions arc presented against joint debtors, the 
Court may consolidate the proceedings or any of them, as the Court 
thinks fit (S. is). Should the debtor against whom the petition has 
been presented die, the Court may continue the proceedings so far as 
may be necessary for the realization and distribution of the property 
of the debtor (S. 17). Here it makes no difference whether the 
petition is presented by a creditor or the debtor himself. (Ramathai 
Ami v. Kanniappa Muddiar , (1928) I.L.R. 51 Mad. 495.) The heirs 
of the deceased insolvent, however, will have to be brought on the 
mod for further proceedings after his death. 
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Interim Receiver 

The Court may appoint an interim receiver and while admitting 
the insolvency petition it may, where the petition is by a creditor, and 
shall, if it is by the debtor, appoint a receiver of the property of the 
debtor, who may be directed to take immediate possession of the 
property. The receiver has the usual powers of a receiver under the 
Civil Procedure Code (S. 20). 

Interim Proceedings Against the Debtor 

At the time of making the order admitting the petition or at any 
subsequent date prior to adjudication, the Court may either of its own 
motion or on the application of any creditor 

(1) order the debtor to give reasonable security for his appearance 
until final orders are made upon the petition, and in case of 
default of giving such security, he shall be detained in the 
civil prison ; 

(2) order the attachment by actual seizure of the whole or any 
part of the propcrLy m the possession or under the control 
of the debtor, other than such particulars (not being his books 
of account) as are exempted by the Civil Procedure Code, or 
by any oLher enactment ; 

(3) order a warrant to issue, with or withouL bail, for arrest of 
the debtor, ordering either that he should be detained in a 
civil jail or be released on such terms as security as may 
be reasonable and necessary. 

The order under clauses 2 and 3 shall not be made unless the 
Court is satisfied that the debtor, with intent to defeat or delay his 
creditors or to avoid any process of the Court, has absconded or has 
departed from the local limits of the jurisdiction of the Court, or is about 
to do so ; or where the debtor has failed to disclose or has concealed, 
destroyed, transferred or removed from such local limits, or is about 
to do so, any documents likely to be of aw to his creditors in the 
course of the hearing, or any part of his property (S. 21). There is 
no provision in the Presidency Towns Insolvency Act equivalent to 
the provisions under Sections 21 to 33 of this Act, for the simple reason 
that in the Presidency Towns Innlvency Act there is no intermediate 
stage between the presentation of the petition and the actual adjudica- 
tion of the debtor, as there is in the other courts of British India. 

The debtor, of course, during Lhe interim proceedings, must 
produce all books of accounts and give such inventories of his property 
and lilts of his creditors and debtors and of the debts due to and from 
them as may be required. He must also submit himself to such 
utaminatiftn in respect of his property or his creditors and attend on 
due dates and times appointed by the Court before the Court <*' 
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Receiver, execute instruments and generally do all such acts in relation 
to his property as he may be required to do by the Court or the 
Receiver (S. 22). 

Hearing of the Petition 

On the date appointed by the Court for the hearing of the petition 
and on subsequent days during which the hearing progresses, the first 
duly of the Court will be to be satisfied that the creditor or the debtor, 
as the case may be, is entitled to present the petition. Where ihe 
petition is presented by a creditor and the debtor is not prevent, the 
Court has to be satisfied that notice of the order admitting the petition 
has been served on the debtor. Last bul not the least, it must be 
established that the debtor has committed an act of insolvency as alleged 
against) him. If the debtor is present, the court shall examine him as to 
his conduct, dealings and property in the presence of such creditors as 
appear at the hearing, and the creditors shall have the right to put 
such questions to the debtor on the petition as are relevant (S. 24). 
If the Court is not satisfied at the hearing oi the petition with the proof 
of any of these, it shall dismiss the petition (S. 25). Not only this, 
but in case of the creditor's petition the Court may even award com- 
pensation to the debtor if it is satisfied that the petition was frivolous 
or vexatious, not exceeding Rs. 1,000 (S. 26). 

Order of Adjudication 

If at the hearing the Court is satisfied as to the proofs produced, 
an order of adjudication shall he made in which the Court must 
specify the period during which the debtor must apply for 
his discharge. This period may be extended at the discretion 
of the Court. The effect of the adjudication order is that the 
whole of the property of the debtor vests in the court or the official 
receiver and becomes divisible among creditors. The result is that 
all properties belonging to the insolvent debtor, or under his order 
or disposition in his trade or business, fall under the power of the 
Court or receiver. Not only this but all other property which devolves 
on the insolvent debtor or are acquired by him after the adjudication 
order and before the discharge also forthwith vests with the Court 
or receiver. 


Doctrine of Relation Back 

The doctrine of relation hack has been fully dealt with in 
connection with the Presidency Towns Insolvency Act on page 326-7 
which should be carefully studied. This doctrine in the Provincial 
Insolvency Act occurs under Section 28(7), which lays down that 
an order of adjudication relates back to and takes effect from the 
date of the presentation of the petition on which it is made. The 
l#w all throughout is the same under both the Acts. 
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After the adjudication order all persons who claim to be creditors 
o£ the insolvent must Lender proof of their respective debts as to 
the amount and particulars thereof and the court, by order, determines 
the persons who have proved themselves to be creditors of the 
insolvent, stating the amount for which they have so proved. Thus 
a schedule of creditors and their claims shall be prepared. In the case 
of any debt, tbe value of which is incapable of being proved and 
ascertained in the opinion of the Court, the same shall not be included 
in die schedule. This schedule shall lx* posted in the Court-house 
(S. 33 ). 

Annulment by the Court 

Where the Court thinks dial the debtor ought not to have been 
adjudged an insolveut or that the insolvency debts have been paid 
up in full, the Court, on application by the debtor, or any other 
person interested, annul the adjudication (S. 35). 

Composition and Schemes of Arrangement 

After the making of the uuicr of adjudication, it is quite open 
for a debtor to submit a proposal for a composition m satisfaction of 
his debts, or a proposal for a scheme of arrangement of his affairs, 
whereupon the Court fixes a date lor the consideration of the 
composition, issuing notices to all ircditois. If at the creditors’ meet- 
ing when the scheme ot composition or of arrangement is placed 
before them, a majority in number and three-fourths in value of 
all the creditors whose debts arc proved and who are present in person 
or by pleader, resolve to accept the proposal, it shall be deemed to 
be duly accepted by the creditors. The Court thereupon has the 
option either to approve or refuse the proposal as it thinks fit. The 
Court may, if it is of the opinion, after hearing the report of the 
receiver, where a receiver is appointed, and after considering any 
objections which may be made by or on behalf of any creditor, 
that the terms of die proposal are not reasonable or ar: not calculated 
to benefit the general body of creditors refuse to approve the proposal. 
In any other case the Court may cither approve or disapprove. 

Debts not wiped off by Discharge or Composition 

The debts which are not wiped off by discharge or composition 
are the same as in the case of Presidency Towns Insolvency Act 
under Section 45 of that Act, from which the Provincial Insolvency 
Act, Section 44 has been adopted. These debts are given in detail 
on page 328 in this Chapter. 

.Order of Discharge 

An insolvent may apply for his discharge at any time after his 
adjudication and the Court fires a day giving notice in such a manner 
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as may be prescribed for the hearing of the application of discharge. 
The Court after the hearing may pass any of the following three 

(i) Grant or refuse an absolute order of discharge; or 

(а) suspend the operation of the order for a specified time; or 

(3) grant an order of discharge subject to any conditions with 

respect to any earnings or income which may afterwards 
become due to the insolvent, or with respect to his after- 
acquired property (S. 41, S,-s. 2). 

Where there is reason to refuse the discharge the Court may 
do so even though there is no opposition to it. If, however, the 

Court imposes conditions to the discharge, it has been laid down 

that the conditions should not be so imposed as to make them 
tantamount to an absolute refusal of discharge. (Re lames. Ex parte 

James, (1890) 25 Q.J 3 .D. 285.) The Court must grant an absolute 

order of discharge if it is proved that— 

(1) the insolvent’s assets arc no: of a value equal to eight annas 
in the rupee on the amount of his unsecured liabilities, 
unless it 15 shown by the insolvent that this position has 
risen from circumstances for which he cannot justly be held 
responsible ; 

(2) the insolvent has omitted lo keep books of account as are 
usual and proper in the business carried on by him with 
a view to sufhciently disclose his business transactions and 
financial position within the three years immediately preceding 
his insolvency ; 

(3) the insolvent has contracted any debt provable under this 
Act without having at the tune of doing so any reasonable 
or probable ground or expectation that he would he able to 
pay it; 

(4) he has failed to account satisfactorily for any loss ot assets 
or for any deficiency of assets to meet his liabilities ; 

(5) the insolvent has brought on, or contributed to his insolvency 
by rash speculation, or unjustifiable extravagance in living, or 
gambling, or culpable negligence ot his business affairs ; 

(б) the insolvent lias within three months preceding the date 
of the presentation of the petition given an undue preference 
to any of his creditors ; 

(7) the insolvent on any previous occasion has been adjudged 
an insolvent or made a composition or arrangement with his 
creditors ; 

(8) he has concealed or removed his property or any part thereof 
or has been guilty of any other fraud or fraudulent breach 
of oust (S. 42). 
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Mutual Discharge and Setoff 

This point has been dealt with on page 322 of this Chapter in 
connection with the Presidency Towns Insolvency Act, which should 
be referred to as the law is the same on this point. 

Fraudulent Preference 

In connection with preferential debts, i.r. where the insolvent pays 
after committing an act of insolvency any creditor in full in priority 
to other creditors, the essential conditions to be proved in a Court 
of law ares* 

(1) that the payment is made by a' person who is an insolvent, 

(2) that it is made to a creditor or to some one on his behalf, 

(3) that it is made without any pressure, and 

(4) thaL it is made with the main and dominant intention of. 
preferring the creditor to others. 

Official Receiver 

The Local Government may appoint such persons as it dunks 
fit as Official Receiver for any local limits and in that case the 
Court under whose jurisdiction he so acts may appoint as receiver 
for the purpose of every order appointing a receiver or an interim 
receiver. The official shall receive such remuneration as the Local 
Government may fix. Where no receiver is appointed the Court 
shall have all the rights of and may exercise all the powers conferred 
on a receiver uadcr this Act. 

Powers and Duties of the Official Receiver 

'Hie powers and duties of a receiver so appointed are that — 

( 1 ) he can sell all or any pan of the property of the insolvent ; 

(2) give receipts for any money recenctl by him ; and with the 
consent of the Court may 

(a) carry on the business of the insohent so far as may be 
necessary lor the beneficial winding up of the same ; 

(£) institute, defend or continue any suit or other legal pro- 
ceedings relating to the property of die insolvent and for 
that purpose employ a pleader or other agent to take 
any proceedings or do any business which may be sanctioned 
by the Court ; 

(?) accept as the consideration for the sale of any property of 
the insolvent a sum of money payable at a future time 
subject to such stipulations as to security as the Court may 
think fit ; 

(d) mortgage or pledge any part of the property of the insolvent 
for the purpose of raising money for the payment of hi# 
debts; 
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(e) refer any dispute to arbitration, and compromise all debts, 
claims and liabilities, on such terms as may be agreed upon ; 
(/) divide in its existing form amongst the creditors, according 
to its estimated value, and property which, from its peculiar 
nature or other special circumstances, cannot be readily 
or advantageously be sold (S. 59). 

Priority of Debts 

In the payment of debts while distributing the debtor’s property, 
after all secured creditors have been paid out of their securities, the 
following shall have priority, viz. : — 

fi) all debts due to the Crown or to any local authority, and 
(a) all salary or wages, not exceeding Rs. 20 in all, of any clerk, 
-’servant or labourer in respect of services rendered to the 

insolvent during four months before the date of the presenta- 
tion of the petition. These debts will rank in priority 
between themselves, unless the property of the insolvent is 
insufficient to meet them, in which case they shall be paid 
in equal proportions between Themselves. In case of partners, 
the partnership property shall be applicable in the first 
instance in payment of the partnership debts. Where there 
is a surplus of separate property of the partners, it shall be 
dealt with as part of the partnership property ; and where 

there is a surplus of the partnership property, it shall be 

dealt with as part of the respective separate property in 

proportion to the rights and interests of each partner in the 
partnership property. If all the debts are paid off and 
a surplus remains, same shall be applied in payment of 
interest from the date on which the debtor is adjudged an 
insolvent at the rate of 6 per cent per annum on all debts 
entered in the schedule. If after payment of all debts there 
is a surplus, the surplus, of course, belongs to the insolvent 
(S. 61). 



CHAPTER XVII 


ARBITRATION 

ARBITRATION 

Tub present Arbitration Act X of 1940 is a comprehensive Act 
specially passed in order to repeal the old Indian Arbitration Act 
IX of 1899 an d the provisions of the Code of Civil Procedure (Act 
of 1908) and in its place to provide a complete legislation on the 
subject. 

Arbitration Agreement 

An Arbitration Agreement is defined by the Act oL 1940 as a 
written agreement to submit present or future differences to arbitration, 
whether an arbitrator is named therein or not [S. 2(a)]. In the 
old Act this was called Submission. It will thus be seen thaL there 
cannot be an arbitration without a written agreement. 

Modes of Submission 

A submission to arbitration may be made under one of the 
following thiee circumstances, viz. where : — 

(1) A submission is made by an “ arbitration agreement’* by 
the parties independently without the intervention of the Court, and 
the assistance nl the Court is only applied for in the matter of the 
award being Hied in the Court and being forced as a decree. 

(2) Where the parlies enter into an "arbitration agreement” 
before the institution of any suit with respect Ui the subject-matter 
of the agreement or any part of it, and where a difference has arisen 
to which the agreement applies, any or all the parties, instead of 
proceeding with an arbitration, may apply to the Court having 
jurisdiction in the matter to wh’ch the agreement relates, that the 
agreement be filed in the Court. The Court thereupon directs notices 
to be sent to all the parties to the agreement, otlier than the applicants, 
requiring them to show cause within the lime specified in the notice 
as to why the agreement should not be filed and where no sufficient 
cause is shown, orders the agreement to be so filed. Here the Court 
also makes an order of reference to the arbitrator appointed by the 
parties, whether in the arbitration agreement or otherwise, and when 
the parties do not agree upon an arbitrator, the Court refers the 
matter to an arbitrator appointed by the Court. Under these circum- 
stances the arbitration proceeds in accordance with the provisions of 
the Arbitration Act of 1940, as far as they are applicable (S. 20). 

(3) The third case is where a suit has already been filed and 
all the patties in the suit egret that the matter in difference between 
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them in the suit shell be referred to arbitration, they fnay at any 
time before judgment is pronounced apply in writing to the Court 
for an order of reference (S. 21). 

(1) ARBITRATION WITHOUT INTERVENTION 
OF THE COURT 

Who may Refer to Arbitration 

Generally speaking, any person who can enter into a contract 
can submit to arbitration as long as he ib interested in the subject- 

An agent duly authorised may enLer into a submission agreement 
and bind his principal. 

A partner in a trading firm cannot submit to arbitration without 
the authority of all the other partners. 

Bankrupts cannot submit disputes, in respect to which they are 
parties, to arbitration so as to bind their estates. If they do so, it 
will have the effect of binding themselves personally and not their 
estates or the official assignee. 

Infants cannot submit to arbitration so as to be bound by the 
award. The guardian of a lunatic may consent on behalf of a lunatic 
to a submission to arbitration. 

Attorneys and Counsel can refer the case of their clients to 
arbitration with the consent of their clients, but not against their 
expressed consent. 

Companies 

Under the Indian Companies Act of 1913, Section 152, a company 
may, by written agreement refer to arbitration in accordance with 
the Indian Arbitration Act, 1899, an existing or future difference 
between itself and any other company or person. 

Companies, which are parties to the arbitration, may delegate 
to the arbitrator the power to settle any terms or to determine any 
matter capable of being lawlully settled or determined by the com- 
panies themselves, or by their directors or other managing body. 

The provisions of the Indian Arbitration Act, 1940, other than 
those restricting the application of the Act in respect of the subject 
matter of the arbitration, should apply to all arbitrations between 
companies and persons in pursuance of the Act. 

What matters can be Referred 

Generally speaking, all matters, which can be made the subject 
of a contract, may be referred to arbitration. Thus, pnrely criminal 
matter* cannot be submitted to arbitration ; but any civil difference 
or civil right, for which a criminal prosecution is also instituted, 
may be referred to arbitration so far as the civil side of the question 



is concerned. A divorce raft cannot be submitted to aiUtratton, u 
in such cases the jurisdiction of the matrimonial court Is exclusive, but 
the terms of separation may be submitted to arbitration. 

Provisions Implied in an Arbitration Agreement 

An arbitration agreement, unless a different intention is expressed 
therein, shall be deemed to include the following provisions which 
have been set out in the First Schedule of the Act of 1940, as far 
as they may be applicable : — 

(1) Unless otherwise expressly provided, the reference shall be to 
a sole arbitrator. 

(2) If the reference is to an even number of arbitrators, die 
arbitrators dull appoint an umpire not later than one month from 
the latest date of their respective appointments. 

(3) The arbitrators shall make their award within four months 
, after entering on the reference or efter having been called upon to 

act by notice in writing from any party to the arbitration agreement 
or within such extended time as the Court may allow. 

(4) If the arbitrators hpve allowed their time to expire without 
making an award or have delivered to any party to the arbitration 
agreement or to the umpire a notice in writing seating that they 
cannot agree the umpire shall forthwith enter on the reference in 
lieu of the arbitrators. 

(51 The umpire shall mpk** his award wilhin +wo months of 
entering on the reference or within such extended time as the Court 
may allow. 

(6) The parlies to the refprenc» and all persons chiming under 
them shall subject to the provisions of any law for the time being in 
force, submit to be examined bv the arbitrators or umpire on oath 
or affirmation in relation to the matters in difference and shall, subject 
as aforesaid, produce before the arbitrators or umpire all books, deeds, 
papers, accounts, writings and documents within their possession or 
power reroectivelv. which may be required or called for. and do all 
other things vhich during the proceedings on the reference, the 
arbitrator* or umpire may require, 

(7) The award shall b* flnri and binding on the parties and per- 
sons claiming under them respectively 

(8) The coats of the reference Bnd award shall be in the di'ere- 
tion of the arbitrators or umpire who may direct to, and by whom, 
and in what manner, such costs or any part thereof shall be paid, 
and may tax or settle the amount of costs to be so paid or any part 
thereof and may award costs to be paid as between legal practitioner 
and client. 


The Arbitrator 

The arbitrator is a person selected by the mutual consent of 
the parties 10 an arbitration for the purpose of settling differences 
submitted to him. The arbitrator ma> be any person, and if the 
parties like, they may even select an infant or a lunatic. Once 
having selected an incompetent person they cannot object to his 
acting, on the ground of incoinpetcncy. Generally, however, 
arbitrators ate selected on the ground cither of their capacity, technical 
kno wl edge or friendship or mutual confidence of the parties to die 



arbitration agreement The submission itself generally appoints and 
names the arbitrator or arbitrators. The matter may preferably be 
referred to a single arbitrator, but as is frequently the case, two or 
more arbitrators are appointed, each party selecting an arbitrator of 
his own choice. Though there is no legal objection to this course, 
from a practical standpoint it is always preferable to select a single 
arbitrator as far as possible ; otherwise the tendency is for each 
arbitrator to look upon himself as an advocate of the party selecting 
him. If more than one arbitrator is appointed, a provision should 
also be made in the arbitration agreement for the appointment of 
an umpire who could act, in case the arbitrators disagree, and more 
preferably the umpire may also be named. Sometimes it is provided 
that the arbitrators themselves may select their own umpire in case 
they disagree. It may also happen that the party to an arbitration 
agreement may agree that the reference shall be to an arbitrator or 
arbitrators to be appointed by a person designated in the arbitration 
agreement, and such a person may be designated cither by name 
or as the holder for the time being of any office or appointment, 
as, for example, the President of the Chamber of Commerce (S. 4). 

It may be addid here that the authority of an appointed aibitratoi 
or umpire shall not be revocable except with the leave of the Court, 
unless the agreement itself provides otherwise (S. 5). An arbitration 
agreement shall not be discharged by the death of any parly thereto, 
cither as respects die deceased or any other party, but shall in such 
event be enforceable by or against the legal representative of the 
deceased. On the same principle, the authority of an arbitrator shall 
not be revoked by the death ot any party by whom lie was appointed 
(S. 6). Where, however, one of the parlies to an arbitration agree- 
ment becomes insolvent and it is provided by a term 111 stub an 
agreement that any differences arising shall lie referred to arbitration 
and if the receiver adopts this agreement, the said arbitration agret 
ment shall be enforceable by or agains: him as far as 11 relates in 
any such differences [S. 7(1)]. In suih a rase where suth a rule 
of Section 7(1) docs not apply, the court may if it is of the opinion 
that the other party to die agreement or the receiver on the insolvency 
of one of the parties to the arbitration agreement may apply to the 
Court having jurisdiction in insolvency proceedings, for an order 
directing that the matter in question shall be referred to arbitration 
in accordance with the agreement. In such a case, the Court may, 
if it is of the opinion that, having regard to all the circumstances of 
the case, the maLtcr ought to be determined by arbitration, make 
an order accordingly [S. 7(2) J. Here the receiver includes an official 
assignee. 

Again where an arbitration agreement provides that the reference 
shall & to two arbitrators, one to be appointed by each party, and 
each one of the appointed arbitrators neglects or refuses to act or 



k incapable of acting, or dies, the party who appointed him can 
appoint a new arbitrator in his place. If one party fails to appoint 
an arbitrator, either originally or by way of substitution, as in die 
case mentioned above for fifteen clear days after the service by the 
other party of a notice in writing to make the appointment, such other 
^arty having appointed his arbitrator before giving the notice, the 
party who has appointed an arbitrator may appoint that arbitrator 
to act as sole arbitrator in the reference and his award shall be 
binding on both parties, as if he had been appointed by consent. This 
is, of course, subject to the condition that the Court may set aside 
any appointment as sole arbitrator or may on sufficient cause being 
shown, allow further time to the defaulting party to appoint an 
arbitrator or pass such other order as it thinks fit (S. 9). If there 
is a provision in an arbitration agreement for the appointment of 
three arbitrators and it is stated that the two parties shall appoint 
one arbitrator for each of them and that the third arbitrator shall 
be selected by the two arbitrators appointed by the parties, the 
appointment of the third arbitrator shall have the same effect as if 
the provision was for the appointment of an umpire and not that of 
a third arbitrator [S. 10(1)]. Where, however, the arbitration 
agreement provides that the reference shall be to three arbitrators to 
be appointed otherwise than as mentioned in Section 10(1), the award 
of the majority of the arbitrators, unless the arbitration agreement 
otherwise provides, shall prevail. Where more than three arbitrators 
are provided by the agreement, the award either of the majority, or 
in a case they are equally divided, the award of the umpire shall 
prevail, unless the agreement otherwise provides [S. 10(2)]. 

Power of Court to Appoint Aibitrators 

This is laid down in ScLtion 8 of the Arbitration Au of 1940 
to the effect that, where any of the parties faffs to make an appoint- 
ment, the Court has power to appoint arbitrators in cases of private 
arbitration by agreement in the following cases : — 

(a) where au arbitration agreement provides that the reference 
shall be to one or more arbitrators to be appointed by consent of 
the parties, and all the parties do not, after differences have arisen 
concur in the appointment or appointments ; or 

(b) if any appointed arbitrator or umpire neglects or refuses to 
act, or is incapable of acting, or dies, and the arbitration agreement 
does not show that it was intended that the vacancy should not be 
supplied, and the parties or the arbitrators, as the case may be, do 
not supply the vacancy ; or 

(r) where the parties or the arbitrators are required to appoint 
an umpire and do not appoint him. In such a case where the 
appointment by the Court is made, any party may serve the other 
parries or die arbitrators, as the case may be, with a written notice 
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to concur in the appointment or appointments or in supplying the 
vacancy, and if in spile of that notice, if the appointment is not made 
within 15 clear days after the sen ice of notice, the Court may, on 
application by the party giving the notice and after giving an opportu- 
nity to the other parties of being heard, appoint an arbitrator, or 
arbitrators or umpire, as the case may be. These appointees shall 
have like power to act in the reference and to make an award as if 
they have been appointed by consent of all parties (S. 8). 

Powers and Duties of Arbitrators 

The powers of an arbitrator or umpire, subject to an agreeme n t 
to the contrary, are the following 

(a) administer oath to the parties and witnesses appearing; 

(b) state a special case for the opinion of the Court on any 

3 uestion of law involved, or state the award, wholly or in part, in 
le form of a special case of such question for the opinion of the 
Court; 

(r) make the award conditional or in the alternative ; 

(d) correct in an award any clerical mistake or error arising 
from any accidental slip or omission; 

(e) administer to any party to the arbitration such interrogatories 
as may, in the opinion of the arbitrators or umpire, be necessary 
(S» 13). 

The duty of an arbitrator is to act with impartiality. He should 
have no personal interest in thr matter in dispute, but if he happens 
to be an interested party, of which the parties had notice at the time 
of appointment, the arbitration agreement would be good. He 
should also see that he accepts no hospitality from any of the parties 
to the reference. If it is proved to the satisfaction of the Court 
that the effect of his accepting hospitality was to bias his mind in 
favour of the parties offering such hospitality, the Court will interfere 
to set aside the award. It has also been held that the authority of 
the arbitrator commences from the moment of time he begins with 
the business of reference and not from the time of his appointment 
(Ba\cr v. Stephen , L.R.Q.B. 523.) It is also the duty of an arbitrator 
to consult the convenience of the parties as far as possible. The 
proceedings before the arbitrator should be in the form, as far as 
possible, of a suit and the party in the position of the plaintiff in 
a civil suit, must begin. The parties have a right to appear 111 
person or may be represented by a legal adviser. It is, however, 
necessary that the party proposing to be represented by a counsel or 
a pleader must give the opposite party notice to that effect 10 that 
the other party may also make its own arrangement, if it so chooses. 

( Whauly v. Mgrlvnd , 2 Dowl., 249.) In this case the Court interfered 
because the arbitrator refused to adjourn a meeting to enable a parly 
to engage a counsel when the other party unexpectedly appeared 
by counsel. After the party m the position of the plaintiff has 
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opened die case, and called evidence, the party in the position of 
the defendant must open the case and call evidence. Next, the 
defending party must address, to which the party in the position of 
the plaintiff must respond. A lay arbitrator is allowed to have a legal 
adviser to sit with him during the proceedings, hut such an adviser 
has no power of interference in the arbitration proceedings and his 
only function is to advise, which advice may not be accepted by the 
arbitrator. The arbitrator must also sec that all the proceedings go 
on in the presence of the parties or their legal representatives, except 
in cases where he is justified in acting ex pm tv after due notice, as 
stated above, 


The Award 

The award is the written decision of the arbitrator or the umpire. 

* Section 14 of the Act states as follows : — 

(1) When the arbitrators or umpire have made their award, they 
shall sign it and shall give notice in writing to the parties of the 
making and signing thereof and of the umount of fees and charges 
payable in respect of the arbitration and award. 

(2) The arbitrators or umpire shall, at the request of any parly 
to the arbitration agreement or any person claiming under such party 
or if so directed by the Court and upon payment of the fees and 
charges due in raspecl of the arbitration and award and of the costs 
and charges oi filing the award, or a signed copy of it, together with 
any depositions and documents which may have been taken and proved 
before them, to be filed in Court, and the Court shall thereupon give 
notice to the parties of the filing of the award. 

(3) Where the arbitrators or umpire state a special case under 
clause (b) of Section 13, the Couil, after giving notice to the parties 
and hearing them, shall pronounce its opinion thei'eon and such opinion 
shall be added to. and shall form part of, the award (S. 14). 

Modification or Correction of Awaid 

The Court may modify or remit the awaid. In the rate of 
modification the Court inLcrferis where it appeals that a part of the 
award is upon a mailer not referral to arbitration and such part 
can lie separated Irani the other part and does not aflccl the decision 
oil the matter referred to. Another case where the Court modifies is 
where the award is imperfect in form, or contains any obvious error 
which can be amended without affecting such decision. The third 
case is where there is a clerical error or mistake arising from an 
accidental slip or omission (S. 15), 

Remittance of Award 

In case of remitting an award, the Court will do so where the 
award has left undetermined any of the matters referred to arbitra- 
tion and such matter cannot be separated without affecting the 
determination of the matters referred. The other case for remitting 
an award arfcrs where the award is vo indefinite as to be incapable 
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of execution, or where an objection to the legality of the award is 
apparent upon the face of it fS- 16(1)]. When the Court remits an 
award under these circumstances the Court shall fix the time within 
which the arbitrator or umpire shall submit his decision to the 
Court, subject, of course, to the extension of the time so 
fixed by a subsequent order of the Court [S. 16(2)]. Where an 
award is remitted and the arbitrator or umpire fails to reconsider it 
and submit his decision within the time fixed, it shall become void 
IS. 16(3)]. 


Interim Award and Extension of Time 

It shall be further noticed that the arbitrators or umpire may 
make an interim award, unless the agreement otherwise provides. The 
same rules of law prevail under an interim award as under a final 
award (S. 27). Where a time for the making of an award is fixed, 
the Court may, if it thinks fit, before or afltr the expiry of the said 
time, and whether or not the award has been made, tnlarge from 
time to time the time for making the award. Any provision in an 
arbitration agreement whereby the arbitrators or umpiic may, except 
with the consent ot all the parties to the agreement, enlarge tin* time 
for making the award, shall k sold and ui no cfltrt (S, 28). 

Setting aside of an Award 

An award may lie set aside on the following grounds 

(0) that an arbitrator or umpin has misumducted himsilf or 
the proceedings ; 

(A) that an award has km made alter the. issiu id an urdei bj 
the Court superseding the arbitration 01 alter arbitration proceedings 
have become invalid ; 

(r) that an award has been unpropcih procured or is otherwise 
invalid. 


Removal of an Arbitrator or Umpire 
The Court may on the application of any party to a reference, 
remove an arbitrator or umpire who hub to use all reasonable dispatch 
in entering on and proceeding with the reference and making an 
award ; or where the arbitrator or umpire has misconducted hiinseli 
or the proceedings. The arbitrator or umpire so removed shall not 
be entitled to receive any remuneration in respect of his services (S. 1 1). 

Judgment in terms of Award 

Where the Court sees no cause to remit or set aside the award 
or any of the matters referred to arbitration, the Court shall, after 
the time for making an application to set aside the award has expired, 
or sttch application having been made, has been refused, Dtocccd tt> 
pronounce judgment according to the award. On the judgment id 
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pronounced a decree Atfi follow, and no appeal did lie fatal vudi 
decree, except os the ground that u is m excess of, or not odietwise 
in accordance with, the award (S 17) The Court may, however, 
(.ass interim orders at any time after the filing of the award, whether 
notice of the filing has been served or not, on being satisfied by 
affidavit or otherwise., that the party has taken or is about to take 
steps to defeat, delay or obstruct the execution of any decree that 
may bt passed upon the award, or dial speedy execution of the award 
is just and necessary The pci son on whom such interim ordtrs have 
been passed maj, of course, show ciust against such ordtrs and the 
Court tnay, on hearing him, piss suck further ordtrs as it deems 
ntLessary and just (S 18) Where ihe award is set aside or becomes 
void the Court may by order supersede the rckrenee and shall there 
upon order that the arbitration agreement shall cease to have effect 
with rcsptc to thi difTtrinu referred (S 19) 

(2) REFERENCE ORDER OR AGREEMENT TO REFER 

When pirties h au tnkitd into 111 irbitration igieunuit before 
the institution of any suit with nspui tu thi subjcet-mattei of the 
agreement ind 1 drill rum Ins 11 ism to whuh thi agreemeiir applies, 
they may mslc id of pincuding as in 1 cist of 1 ntrienu out of 
C our ipply tu the Court hiving jurisdiction in tin. matter thal th- 
i^retniint lit hied Hit. ipplie ition his 10 hi in writing md the 
t oun ilnr giving noliit in ill tin pirtus nn> order the agreement 
tu lx hied dir lit irin„ thim tnd shill mike in onLr of reference 
lo thi irbiti itm ot irbitntuis ipjumitul by tin pirtus wilier 111 the 
igriciiicnt or otherwisi Whti hi pirtiLs agree to the appointment 
oi an irbitntor thi Court will ip|X)int thi sinic irbitntor In this 
ia'L the irbitri ion prrxiids ondir thi \rbilritirm Vet Where then 
is 1 iliflcr nu or dispute as 10 tlu irbiti itors 1 inuniration nr costs, 
ni where ui\ irbitntor rilusvs lu deliver the award except on pay 
mint ol the iies dummied h> him, tlu Court may, on application of 
the partus, oril 1 the dchvtry of ihc iw ml on payment of 3 4 he fee 
demanded by the irbitntor lo the Court and thereafter nuy order 
what sum, if any, out of th. said imounL should lx. paid to the 
irbitrator or umpire, which to the Court stuns reasonable (S 38) 

(3) ARBITRATION IN SUITS, OR SUBMISSION BY 
CONSENT IN SUITS 

After the parties have filed a suit in a Civil Court in connection 
with any difference between them, tluy may, before judgment is pro- 
nounced , apply in writing to the Court for an order of reference, m 
which case the arbitrator shall be appointed m such a manner os 
may be agreed upon between the parties (Ss 21 & 22). The Court 
by order may refer to the arbitrator thr matter in reference and shall 
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in the eider specify such terms which the Court thinks reasonable for 
the making of the award. Once the matter is referred to arbitration 
Ae Court shall not deal with such matter, except as allowed by the 
Arbitration Act Where some of the parties to the suit wish to refer 
the matter to arbitration and the others do not, the Court may, pro- 
vided the matter in which the parties arc interested can be separated 
from the subject-matter of the suit, refer it to arbitration (S. 24). 

Appealable Orders 

An appeal shall lie from the following orders passed under the 
Arbitration Act of 1940 and from no others to the Court authorized 
by law lo hear appeals: 

An order— 

(1) superseding an arbitration ; 

(if) on an award stated in the tonn of a special case ; 

{til) modifying or correcting an award ; 

(w) filing or /d using to file an arbitration agreement ; 

(p) staying or refusing to stay legal proceedings where there is 
an arbitration agreement ; 

(pi) setting aside or refusing to set aside an auard ; 
provided that the prowsions ol this section shall not apply tn any 
order passed by a Small Causes Court. 

No second appeal shall lie from an order passed 111 appeal undei 
this section, but nothing in this section shall aftcct or take away 
any right to appear to His Majesty in Council (S. $i|). 



CHAPTER XVIII 

LIMITATION AND STAMPS 

Tut Law as ro the limitation o{ suits, appeals and certain applications 
to the Court is to be found consolidated and amended in the Indian 
Limitation Act of 1908. 

Hie stamp law of India is laid down by the Indian Stamp Act 
of 1899, as amended by the Ads of 1004, 1906, 1910 and 1912, 
respectively. 

The object ol ihc present Chapter is to state briefly the rules as 
to limitation and the stamp law in connection with only those docu- 
ments in which a businessman or a public accountant is likely to be 
interested. 


LIMITATION 
General Rules 

The Ad lays down the various periods of limitation within which 
a suit, appeal, or application must be made otherwise it will be 
dismissed. When such a jicriod expires on a day on which the court 
is dosed, the appeal or application may be referred or instituted on 
the day on which the court reopens (Secs. 3 be 4, I. L. Act). It will 
thus Ik seen that in India under the Act the court must, as soon as 
it finds that the period has expired, dismiss the suit, irrespective ol 
the fact whether limitation was pleaded or 110L. In England limitation 
has 10 be specifically pleaded as a defence, otherwise the court does 
not take notice of it on its own motion. 

Disability 

In cases ol minors, insam person * , idiots , etc., during whose 
incapacity the period of limitation is to be reckoned, the usual period 
does not begin to run until after the disability has ceased. If this dis- 
ability docs not cease till death, the legal representatives of these 
incapacitated parties may institute the suit, application, etc., within 
the same period after the death as would otherwise have been allowed 
from the time so prescribed. In a case of the disability of the 
representatives themselves the same rules shall apply (Sec. 6, 1 . L. A.). 
Again, where one of several persons, say a partnership firm, who is 
jointly entitled to institute suits . etc. happens to be incapacitated and 
if a discharge can be given without the concurrence of such a person, 
time will run against them all : but if no such discharge can be given, 
time will not run as against any of them until one of them becomes 
capable of giving such discharge without the concurrence of the other*, 



Indian Mercantile Law 


J5* 

or until the disability of the person in question has ceased ; e.g. A 
incurs a debt to a firm of which R, C and P are partners ; B is insane, 
and C is a minor. D can give a discharge of the debt without the 
concurrence of B and C. Time runs against B, C and D. If, on the 
other hand, D was also insane, time will not run until cither the 
minor comes of age or B or D becomes sane (Sec. 7, I. L. A.). This 
ink applies only to disabilities which existed at the time limitation 
began to iUIl If, however, the limitation period has already begun 
to run, no subsequent disability or inability to sue stops it. The only 
exception to the rule is where a creditor is granted letters of administra- 
tion to the estate of his debtor, for in this case the running of time 
prescribed by limitation is suspended while the administration conti- 
nue* (Sec. 9, f. Is. A.). This does not apply to an executor because 
in the former case the suspension 10 the period was brought about 
through an act of law. whereas the appoint ment ol an executor is a 
voluntary act on the pait ol the testator, and according to the English 
Common law', where a testator appoints his debtor executor, hr is 
presumed to hast 1 forgiven the debt inasmuch as he was the onl\ 
person who could collect it. The rule of equity which, however, pre- 
vails both in England and in India now, is that as soon as the executor 
debtor accepts office he is presumed to have at once paid hinisell, 111 
his capacity as an executor, and so holds that amount in trust on 
behalf of the estate. (\at{itb Ibrahim v. Rat Rah mi at bm , to Bom. 
T,R. *46.) 

Foreign Contracts 

Contracts entered into in foreign countries of which suits are 
instituted in British India are subject to the rules of limitation con- 
tained in our Indian Act fl, however, both the parties arc domiciled 
in a foreign country during the w'holc of thi period of limitation, 111 
accordance with the rule ol the foreign country where it was entered 
into, which has extinguished the contrail, it would lx* a good defence 
(Sec. ji, T. 1 -. A.). 

COMPUTATION OF THE PERIOD 

In computing the period of limitation, the time from which such 
a period is to be reckoned shall lx: excluded. Tn other words, it is to 
4* counted from midnight of the day from which such period is to be 
reckoned. In the case ol an appeal from a suit, the time requisite for 
obtaining a copy ol the judgment on which the appeal is to be founded 
shall be excluded. In case of application to set aside an award, the 
xitrie requisite for obtaining a copy ol the award shall be excluded 
J2, I. L. A.). In computing the period of limitation, the time 
during which the defendant has been absent from British India and 
fatal the territories beyond British India under the administration of 
the Government shall be excluded (Sec. 13, I. L. A.). This rate will 
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Art apply where the defendant, though absent personally, hat m ogCQt 
in British India duly constituted. If, however, the plaintiff has been 
prosecuting with due diligence, and in good faith, another civil pro- 
ceeding against the defendant, founded upon the same cause of action, 
which the court, from defect of jurisdiction or other cause of a like 
nature, is unable to entertain, the time so spent shall be excluded 
(See. 14, 1 . L. A.). 

Where a person has been kept from instituting a suit or applica- 
tion, by want ot knowledge arising through fraud, or the document 
necessary to establish such right has been fraudulently concealed from 
him, as against the person guilty of the fraud or accessory to it, or claim- 
ing through him otherwise than in good laitli and for valuable con- 
sideration, the time shall be computed from the moment when the fraud 
fim became known to the jicrson concerned when he first had the 
means of producing or compelling production ol' the concealed docu- 
ment (Sec. 18, 1 . L A.). This rule operates only against the person 
guilty of the fraud or against those claiming under such persons. If 
this fraud is commuted by .111 agent nr servant ul the parly, it should 
be proved that ii was lominitud lor llu general nr special benefit of 
the principal. 


Acknowledgment in Writing 

Section uj ot the Limitation Act lay s down as follows 

( 1 ) Where, before the expiration oi the period prescribed for 
a suit or application in respect of any property or right, an acknow- 
ledgment of liability in respect ol such property or right has been 
made in writing signed by the paity against whom such property or 
right is claimed, or by some person through whom he derives title 
or liability, a fresh period oi limitation shall be computed from the 
time when the acknowledgment was so signed. 

( 2 ) Where the writing containing the acknowledgment is undated, 
oral evidence may be given of the tune when it was signed; but 
subject to the provisions of the Indian Evidence Act, 1872 , oral evidence 
of its contents shall not be lecnved 

The explanation to tin* section further lays down to the effect that 
the acknowledgment may be sufficient though 

■'it omits to specify the exad nature of the property or right, or 
avers that the time of payment, delivery, performance or enjoyment 
has not yet come, or is accompanied by refusal to pay, deliver, perform 
or permit to enjoy, or is coupled with a claim to set off, or is addressed 
to a person other than the person entitled to the property or right.” 

The signature may be of the person himself or his duly authorized 
agent. • 

From live above it will be noticed that the acknowledgment must 
have been made before the expiry of the limitation period. However, 
<a writing obtained after the expiration of such a period, as per Section 
35 of the Contract Act, may still save the suit from being barred in 
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cue it also embraces a promise to pay the debt as contemplated by this 
Section of the Contract Act. In one case a letter in which the debtor 
promised to pay the debt by instalments and requested to be excused 
die payment of interest, was held to be a good acknowledgment of the 
debt. (Shah Mu^hum v. Imtiazood, io Moore, LA. 362.) 

Part Payment or Payment of Interest 
Where a part payment of the principal debt or interest on a 
legacy is made, before the expiration of the prescribed period, by the 
debtor or his duly authorized agent, a fresh period of limitation shall 
be computed from the time when the payment was made. In the case 
of part payment, the fact that the payment was made must appear in 
the handwriting of the person making the same. The debt would 
include money payable under a decree or order of court (Sec. 20, 
L L. A.). The payment, ol course, should have been made to the 
creditor or his duly authorized agent and not to a stranger, unless the 
latter payment is made at the request ot the creditor. 

Table showing the time limit in rases specially selected from 
the First Schedule of the Indian Limitation Art which are 
considered to he of importance and interest to business- 
men. 


Description of Suit 


Period of Time from which period 
Limitation 1 begins to run. 


For the wages of a house - 1 One veaT 
hold servant, artisan or 
labourer not provided for by 
this Schedule, Art. 4. 

For the pice of food or 
drink sold by the keeper of 
an hotel, tavern or lodging 
house. 

For the price of lodging. » 

To alter or set aside a deci- » 

■ion or order of a Civil Court 
in any proceeding other than! 
a suit 

To set aside any act ori „ 

order of an officer of Govern-, 
meat in his official capacity, 
not herein otherwise express- 
ly provided for. 

Against Government for „ 

compensation for land acquir- 
ed lor public purposes. 

For compensation for „ 


When the wages accrue due 


When the food or drink is 
delivered 


When the price becomes 
payable. 

The date of the final deci- 
sion or order in the case by 
a Court competent to deter- 
mine it finally. 

The date of the act or ordpr. 


The date of determining 
the amount of the compensa- 
tion. 

When the words are 
spoken, or, If the words are 
not actionable in themselves, 
when the special damage 
Icomplained of results. 
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Dacrfptfon of Suit Tlme J™* P"** 

I Limitation begins to run. 

For compensation for indue- One year The date of the breech. 
•ina 1 person to break a con-i 
tract with the plaintiff. 

Again a carrier for com - 1 .» When the losa or injury 

pensation for losing oi > tccutb. 

injuring goods. , 

Against a carrier for com- » When the goods ought to 

pensation for non-delivery of * delivered, 

or delay in delivering, goods I 

For compensation for in- Three year| The date of the infringa- 
fringing a copyright or any ment 

other exclusive privilege. 

< To restrain waste. „ When the waste begins. 

For the hire of animals, „ When the hire becomes 

vehicles, boats or house- payable, 

hold furniture. 

For the balance of money » When the goods ought to 

advanced in payment of goods oe delivered, 

to be delivered. 

For the price oi goods sold „ The date oi the delivery of 

and delivered, where no fixed itae goods 

period ot credit is agreed 
upon. 

For the price of goods sold „ When the period of credit 

1 and delivered to be paid for expires 

after the expiry of a fixed 
period of credit 

For the price of goods sold When the period of the 

and delivered to be paid for Droposed bill elapses 

by a bill of exchange, no such 
hill being given. i 

For the price of work done „ When the work is done, 

by the plaintiff for the defen- 
dant at his request, where no 
time has been fixed for pay- 
ment. I 

For money payable for] When the loan is made, 

money lent 

Like suit when the lender *> When the cheque is paid, 

has given a cheque for the 


money. 

For money lent under an 
agreement that it shall be 
payable on demand. 

For money deposited under 
an agreement that it shall be 
payable on demand, i n cludi n g 
money of a customer in the 
hands of his banker so pay* 
able. 


When the loan is made. 
When the demand is made. 
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Description q! Suit 


Peric d of Time from which period 
Lmutatii n begins to run. 


For money payable to the Three years 
plaintiff for money paid for 
the defendant 


When the money is paid. 


For money payable by the 
defendant to tne plaintiff for 
money received by the defen- 
dant for the plaintiff’s use. 

For money payable for 1 
interest upon money due from 
die defendant to the plain- 
tiff. I 

For money payable to thr 
plaintiff for money found to 
be due from the defendant to 
the plaintiff on account , 
stated between them 


» < Whtn the money ia received. 


” i When the interest becomes 
I due 


When the accounts are stat- 
'd in writing signed by the 
defendant or his agent duly 
vuthorized in his behalf, un- 
ess where the debt is, by d 
simultaneous agreement in 
writing signed as aforesaid, 
nade payable at a future 
'ime, and then when that 
h ime arrives 


For compensation lor bleach 
of a promise to do anything 
at a specified time, or upon 
the happening or a special 
contingency. 

On a bill of exchange oi 
promissory note payable at a 
fixed time after date 
On a bill of exchange pa> - 
able at sight or after sight, 
but not at a fixed time 
On a bill of exchange ac- 
cepted payable at a particu-i 
lar place. i 

On a bill of exchange or 
promissory note payable at a 
fixed time after sight or after 
demand. ( 

On a bill of exchange or 
promissory note payable on 1 
demand and not accompanied i 
fay any writing restraining or 
postponing the light to sue. 

On a promissory note 01 
bond payable by instalments.) 


i When the tune specified 
inives or the contingency 
happens 


I When the bill oi note falls 
I due 

| When the bill is presented 

I 

I When the bill is presented 
it that place 

When the fixed time ex- 
pires. 


The date of the bill or note. 


The expiration of the first 
term of payment as to the 
part then payable; and for 
the other parts, the expira- 
tion of the respective terms 
of payment. 


Table-— contd.] 
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Description of Suit. 


Peril duf | Time from which period 
Limitation begins to run. 


On a promissory not* oi | Three years; When the default is made, 
bond payable by instalments, unless where die payee or 

which provides that, if de- obligee waives the benefit of 

fault be made an payment, oi 'he provision, and theu when 


one or more instalment th 
whole shall be due. 

On a promissory not » f iven 
by the maker to a third per- 
son to be delivered to the 
payee after a certain event 
should happen. 

On a dishonoured foreign 
bill, where protest has been 
made and notice giv?n 

By the payee against the 
drawer of a bill oi exchange' 
which has been dishonoured 
by non-acceptance 

By the acceptor oi an ac- 
commodation bill against the 
drawer 

Suit on a bill of exchange 
promissory note or bond not 
herein expressly piovided for 

By a suiety against the 
ptincipal debtor 

By a surety againM a cu- 
suiety 

Upon any othei conti act Ili 
indemnify 

By an attorney or vakil for | 
his costs of a suit or a parti- 
cular business, there being I 
no express agreement as to 1 
time when such casts are to 
be paid. 

For the balance duo on a 
mutual, open and current ac- 
count, where there have been! 
reciprocal demands between 
the parties. 

On a policy of insurance, 
when the sum assured Is pay- 
able immediately after proof 
of the death or loss has been 
given to or received by the 
insurers. 


Fresh default is made in res*- 
nect of which there is no such 
waiver. 

The date of the delivery 
'r, the payee. 


When the notice is given. 


The date of the relu‘»il to 
accept 


When the accent pa\s 
the amount a* the bill 


When the bill, note or bond 
becomes payable 

When the suiety pays the 
credit or 

When the surety pays any- 
hing in excess of his own 
share 

When the plaintiff is 
actually indemnified. 

The date of the termina- 
tion ol the suit or businass or 
(where the attorney oi vakil 
oioperly discontinues the suit 
or business) the date of such 
discontinuance 

The close ol the year m 
which the last item admitted 
or proved is entered in the 
account; such year to be 
computed as in the account 

When proof of the death or 
loss is given or received to or 
,by the insurers, whether by 
or from the plaintiff, or any 
other person 
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Description of Suit 


By the assured to 
premium paid under a policy 
voidable at the election of the 


Period of Time from which period 
Limitation | begins to run. 

| Three years] When the insurers elect to 
I avoid the policy. 


insurers. 

Against a factor for anl 
account 


By a principal against his 
agent for movable property 
received by the latter and noi 
accounted for. 

Other suits by principsls 
against agents for neglect 01 
misconduct 

For a seaman's wages 


For wages not otherwise » 

expressly provided for by this 
schedule. 

For an account and a share 
of the profits of a dissolved 
partnership 

For arrears of rent »» 


When the account is during 
the continuance of the agency, 
demanded and refused, or 
where no such demand is 
made, when the agency 
terminates. 

Ditto 


When the neglect oi mis- 
conduct becomes known to 
f he plaintiff. 

The end oi the voyage dur- 
ing which the wages arc 
earned. 

When the wages accrue 
due 

The date of the dissolu- 
tion 

When the at reals become 
due 


For a call by a company 
registered under any Statute 
or Act 

For specific peiformance oi 
a contract 


For the rescission oi a con- 
tract, 


For compensation for thr 
breach of any contract, ex-J 
press or implied, not in writ-] 
tog registered and not here- 
to specially provided for 


For compensation for the 
breach of a contract to writ-j 
tog registered. I 


When (he (.all is payable 


•i 


Six years 


The date fixed for the per- 
tormancc or, ii no such date 
is fixed, when the plaintiff 
has notice that performance Ls 
refused. 

When the facts entitling 
the plaintiff to have the con- 
tract rescinded first became 
known to him. 

When the contract is 
broken, or (where there are 
successive breaches) when 
the breach to respect of which 
i the suit is instituted occurs, 
or (where the broach is con- 
tinuing) when It ceases. 

When the period of limita- 
tion would begin to run 
'against a suit brought on a 
similar contract not regia* 



STAMP LAW 

The stamp Act extends to the whole of British India inclusive of 
Upper Burma, Baluchistan, the Santhal Paraganas and the Paragons 
of Spitj. 


Modes of Stamping 

The stamp indicating the duly with which the various instruments 
arc chargeable is either impressed or adhesive. 

The following instruments may be stamped with adhesive stamps 
namely 

(a) Instruments chargeable with the duty of on a anna (or half 
an anna) except parts of bills of exchange payable otherwise 
than on demand and drawn in sets; 

(b) bills of exchange, cheques and promissory notes drawn or 
made out of British India; , 

(rl entry as an advocate, vakil or attorney on the roll of a 
High Court; 

(d) notarial acts; and 

(p) transfers by indorsement of shares in any incorporated 
company or other body corporate (Sec. 11, SA.J. 

The law ilu nu's the duty of cancelling the adhesive stamp on such 
instruments on the party affixing it and, failing that, on whoever 
executes such an instrument. 

“ Any instrument bearing an adhesue stamp which has not been 
laiiculkd so th.il il cannot he used again, shall, so far as such stamp 
is concerned, l deemed to lie unstamped.” 

The cancellation may Ik made by writing the name or initials of 
the canceller or by writing the true date of the writing across the 
stamp (Sec. 12, S. A.). All instruments chargeable with duty and 
executed in British India shall be stamped before or at the time of 
execution (Sec. 17, S. A.). On the other hand, the instrument 
chargeable with stamp duty and executed outside British India, not 
being a bill of exchange, cheque or promissory note, may be stamped 
within three months after it has been first received in British India 
(Sec. 18). 


Bills of Exchange 

M A bill of exchange means a bill of exchange as defined by the 
Negotiable Instruments Act, 1881, and includes also a hundi, and any 
other document entitling or purporting to entitle any person whether 
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named therein or not, to payment by any other person of, or to draw 
upon any person for, any mm of money [See. 2(2), S. A.]. 

The above definition lays down what class of instruments should 
be stamped in accordance 1 with the requirements ol this Act applying 
to documents described by the Act as bills of exchange. The stamp' 
doty on a bill of exchange has to be paid by the person drawing and 
making it unless there is an agreement among the parties to the con- 
trary. In the case of foreign bills, i.e., those drawn out or made out- 
side British India, the first holder in British India should affix a 
proper stamp to it and cancel it before he presents it for acceptance, 
payment, or indorsement, or indorses the same himseli or negotiates 
the same in «ui) other manner, unless the saint was duly stamped at 
the time it canu into his hands (Su. iy, S. A.) An unstamped bill 
of exchange is inadmissible in evidence (Sec. 35, S. A.). The draw 
ing, making, issuing 01 indorsing 01 transferring or signing of any 
bill of exchange, cheque or promissory note without the same being 
duly stamped is made penal, the guilty parts being liable to a fine no 1 
exceeding five hundred rupees (Su (12) Where bills are drawn or 
executed in a set of two or moie, they must all be stamped at the 
lime of such drawing or executing, otherwise the paitv drawing nr 
executing shall lx luble to a fine not exceeding one thousand rupees 
(Sec. 67). On the same principle, il a person postdates oi indorses 
and presents foi acceptance a bill with a view to defraud ihi Gov- 
ernment of duty, he makes himself liable to a fuu to the same extent 
(See. 68). 

A bill of exchange payable on demand, for the purposes of the 
stamp law, includes— 

(a) An order for the payment of any sum of money by a bill of 
exchange or promissory note, or for the delivery of any bill 
of exchange or promissory note in satisfaction of any sum of 
money, or tor payment ot any sum of money out of any 
particular fund which may or may not be available, or upon 
any condition or contingency which may or may not be per- 
formed or happen ; 

(b) an order for the payment of any sum of money weekly, 
monthly, or at any other stated periods; and 

(c) a letter of credit, that is to say, any instrument by which 
one person authorizes another to give credit 1o the person 
in whose favour it is drawn [Sec. ( 3 )]. 

In India the stamp duty payable on bilk of exchange is as follows; — 

(a) Where payable on demand ..1 anna. 

(b) Where payable otherwise than on demand but not more than 

- - one yeer after date or right— 



If drawn 
singly 


in sets of 1 fnxefcof 
two, for 1 three for 
each part each pert 
of the let of the set 


V hen the amount of the bit! or note does not 

Rs. 

a.. 

Ks. 

a. 

Rs. 

9. 

exceed Ks. 200 



0 

3 

0 

2 

0 

1 

f it exceeds Rs 200 but does not exceed 









Rs. 400 

0 

6 

0 

3 

0 

2 

Do. 

400 

do. 

600 

0 

9 

0 

5 

0 

3 

Do. 

600 

do. 

BOO 

0 

12 

0 

6 

0 

4 

Do. 

600 

do. 

1.000 

0 

15 

0 

8 

0 

5 

Do. 

1,000 

do, 

1,200 

1 

2 

0 

9 

0 

6 

Do. 

1.200 

do. 

1,600 

1 

8 

0 

12 

0 

6 

Do. 

1,600 

do. 

2 500 

2 

4 

1 

2 

0 

12 

Do. 

2.500 

do. 

5.000 

4 

8 

2 

4 

1 

8 

Do. 

6.000 

d'». 

7 ,500 

6 

12 

3 

6 

2 

4 

Do. 

7,500 

do. 

10,000 

9 

0 

t 

8 

3 

0 

Do. 

10.000 

rlo 

15,000 

13 

8 

6 

12 

4 

8 

Do. 

15.000 

do. 

20,000 

18 

0 

9 

0 

6 

O 

Do. 

20.000 

d). 

25,000 

22 

8 

11 

4 

7 

6 

Do. 

25.000 

do. 

:io,o io 

27 

0 

U 

8 

“9 

0 

and for ov ery additional Kb 10,000 

oi part 







thereof in pvtss 

ui Rs .10,000 


9 

0 

4 

8 

3 

0 


(r) Where payable al more than one yeai after dale or sight 
the same duty ab a bond. 


Duty on a Bond 


Where the amount 01 value 
secured do** not exceed 
Rs. 10. 

Where it exet rU, Rb. 10 and 

does not exceed Rs. 50 

Where it exceeds Rs. 50 and 

does not exceed Rs. 100 

Where it exceeds Rs. 100 and 
does not exceed Rs. 200. 


Where it exceeds Rs, 200 and 
does not exceed Rs. 300. 


It dia— Annas two Bombay, C. P.. 
Bengal, Madras, Punjab, Assam. 
U. P— Annas two. 

India— Annas four Bombay, C. P.. 
Bengal, Madras, Punjab. Assam, 
U. P.— Annas four. 

India — Annas eight Bombay, C. P., 
Bengal, Madras, Punjab, Assam, 
U. P,— Annas eight 
India— Rupee one, Madras— Rupee 
one, annas four. 

Bombay, C. P., Bengal, Punjab, Assam, 
U. P.— Rupee one. 

India— Rupee one, annas eight 
Bombay— Rupees two, annas four. 
Bengal, Madras, Punjab, Assam— 
Rupee one, annas fourteen. U. P. 
—Rupee one, annas ten. 

India— Rupees two, Bombay— Rupees 
three., 17. P,— Rupees two, annas 
four. 

C. P M Madras, Punjab, Serar^&upde* 
two, annas eight*.**,'" ' " « *• ** 


Where it exceeds Rs. 300 and 
.does not exceed Rs. 400. 
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Whart K exceeds Rs. 400 and 
does not ousted Re. 500. 

WheN It exceeds Rs. 500 and 
doe* not exceed Rs. 600. 


When it exceeds Rs. 600 and 
does not exceed Rs. 700. 


Where it exceeds Rs. 700 and 
does not exceed Rs. 800. 


When it exceeds Rs. 800 and 
does not exceed Rs. 900. 


Where it exceeds Rs. 900 and 
does not exceed Rs. 1,000 


and for every Rs. 500 or part 
thereof in excess of Rv 
1 , 000 . 


India— Rupees two. annas eight 
Bombay— Rupees three, annas twelve. 

India— Rupees three. 

Bombay, C. P„ Bengal, Madras, Pun* 
jab, Assam— Rupees four, annas 
eight. 


India— Rupees three, annas eight 
Bombay, C. P., Bengal, Madras, U. P., 
Punjab, Assam— Rupees five, annas 
four. 


India— Rupees four. U. P., Bombay, 
C. P. f Bengal, Madras, Punjab, Assam 
—Rupees six. 

Lidia— Rupees four, annas eight. 

Bombay, C. P., Bengal, Madras, Pun- 
jab, U. P., Assam— Rupees six, annas 
twelve. 

India— Rupees five. 

Bombay, C. P., Bengal, Madras, Pun- 
iah, U P., Assam— Rupees seven, 
annas eight. 

India— Rupees two, annas eight. 

Bombay, C. P., Bengal, Madras, Pun- 
jab, U. P., Assam— Rupees three, 
annas twelve. 


Agreements or Memorandum of Agreements 

Bonds, though in the nature ol agreements, are distinguished from 
agreements for stamp duty purposes. Bonds arc defined bv Sci hon 
2(5) as including— 

(a) Any instrument whereby a person obliges himself to pay 
money to another on condition that the obligation shall be 
void if a specified act is performed, or is not performed, as 
the case may be ; 

(b) any instrument attested by witnesses and not payable 1o order 
or bearer, whereby a person obliges himself to pay monev 
to another; and 

(r) any instrument so attested, whereby a person obliges him- 
self to deliver grain or other agricultural produce to another. 

The duty on a bond is chargeable as on pages 365 and 364 umh*r 
Art. 15. 

An agreement is “an act in law whereby two or more persons 
declare their consent as to any act or thing to be done or forborne 
by sofkte or one of those persons for the use of the others or other 
of them* (Pftbck). 
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An agreement, however, is chargeable with stamp doty according 

to Art. 5 as follows 

(a) If relating to the sale of India— Annas two* Bombay, Punjab, 

a bill of exchange. Burma, Bengal— 'Annas four. C. P., 

Madras, U. P n Bihar, Benu^-Aonas 
three. 

(b) If relating to the sale of India-Subject to a maximum of ten 

a Government security rupees, one anna for every Rs. 10,000 
or share in an incor- or part thereof, of the value of the 

porated company or security or share, 

other body corporate. 

Bombay and Bengal— Subject to a 
maximum of Rs. 20, two annas for 
every Rs. 10,030 or part thereof of 
the value of the security or share. 

C. P., Madras, Bihar, Berar, U. P.~ 
Subject to a maximum of Rs. 15, one 
and half anna for every Rs. 10,000 
or part thereof of the value of the 
security or share. 

Punjab— Subject to a maximum of 
Rs. 15, two annas for every Rs. 10,000 
or part thereof of tile value of the 
security or share. 

(c) If not otherwise provided India— Annas eight. Bombay, Bengal, 

for. Burma, Punjab— Rupee one. Mad- 

ras, Bihar, C. P., Berar, U. P.— Annas 
twelve. 

Exemptions 

Agreement or memorandum of agreement— 

(a) For or relating to the sale of goods or merchandise exclusively, 
not being a note or memorandum chargeable under No. 43; 

(b) made in form of tenders to the Government of India for or 
relating to nny loan; 

(c) made under the European Vagrancy Act, 1874, Section 17. 

Shares 

Share ctrtiiicatcs evidencing the right or title of the holder thereof 
arc chargeable with the duty of two annas. 

Share Warrants 

Share warrants arc chargeable under Art. 5 q a*— 

Share Warrants to bearer India— Bombay, C. P., Bengal, Madras, 

issued under the Indian Punjab, Assam,— One and a half 

Companies Act, 1882 limes the duty payable on a con- 

veyance (No. 23) for a consideration 
equil to the nominal amount of the 
share specified in the warranto. 

U. P.— The same duty as a Debenture 
transferable by Delivery (No. 27-b) 
for a face amount equal to the 
nominal amount of the ihferei sped* 
fied in the warrant 
24 
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Share warrant, when issued by a company in pursuance of the 
Indian Companies Act, 1882 1 1913], Sec. 30 to have effect 
only upon payment, as coni)>osition for that duty, to the Collector of 
Stamp Revenue, of- 

(a) one-and-a-half times per centum of the whole subscribed 
capital of the company ; or 

(b) if any company which has paid the said duty of composition 
in full, subsequently issues an addition to its subscribed capital, one- 
and-a-half per centum of the additional capital so issued. 


Conveyance 

Conveyance is chargeable under Art. 2^ as 

(as defined by Ser 2(10). not being a transfer charged or exempted 

C. P., 


under No. 62J — 

Where the amount or value 
of the consideration for 
such conveyance as set 
forth therein does not 
exceed Rs 50. 

Where it exceeds Rs. 50 but 
1 , does not exceed Rs. 100. 


fudu— Anndb eight Bombay. 

U. P— Annas eight. 

Frugal, Madras, Punjab. Bihar— 
Annas twelve. 


India— Rupee one 
Bengal, Madras, Purijab. 
Rupee one. annas eight. 


Bihar-*- 


Where it exceeds Rs. 100 but 
does not exceed Rs 200. 


Where it exceeds Rs. 200 but 
does not exceed Rs. 300. 


Where it exceeds Rs. 300 but 
does not exceed Rs. 400. 


Where it exceeds Rs. 400 but 
does not exceed Rs 500 


Where it exceeds Rs. 501) but 
does not exceed Rs. 600 


India —Rupees two. Bombay, C. P, 
\J. F.— Rupees two. 

Bengal, Madras, Punjab, Bihar- 
Rupees three. 

India- Rupees three U. P.— Rupees 
three, annas four 

Bombay. Bengal, Madras, Punjab, 
Bihar— Rupees four, annas eight. 

mdiL— Rupees four. U. P.— Rupees 
four, annas eight 

Bombay. Bengal, Madras, Punjab 
Bihar- Rupees six 

India— Rupees five. U. P. — Rupees 
five, annas twelve. 

Bombay, C. P.. Bengal, Madras, Pun- 
lab, Bihar, Berar— Rupees seven, 
<uma& eight. 

India— Rupees six. 

Bombay, C. P., Bengal, Madras, Pun- 
jab, Bihar. Berar, U.P.— Rupees nine. 


Where it exceeds Rs. 600 but India— Rupees seven, 
does not exceed Rs. 700. Bombay, C. P., Bengal, Madras, Pun- 
jab, Bihar, Berar, U. P — Rupees ten, 
annas eight. 


Where it exceeds Rs. 700 but India— Rupees eight 
does not exceed Rs, 800, Bombay, C. P., Bengal, Madras, Pun- 
jab, U. P., Bihar, Berar— Rupees 
twelve. 



ttmimitm and Stamp's Ijfj 

Where it exceeds Rs. 800 but India— Rupees nine. U. P<— Rupeti 
does not exceed Rs. 900. eleven, annas twelve. 

Bombay, C. P„ Bengal, Madras, Pun- 
jab, U. P., Bihar, Berar— Rupee* 
thirteen, annas eight. 

Where it exceeds Rs. 900 but India— Rupees ten. 

does not exceed Rs. 1,000. Bombay, C. P., Bengal, Madras, Pun- 
jab, U. P.. Bihar Berar— Rupees 
fifteen. 

and for every Rs. 500 or part India— Rupees five, 

thereof in excess of Rs. Bombay, C. P., Bengal, Madras, Pun- 
1.000. jab, U. P., Bihar. Berar— Rupees 

seven, annas eight. 

Exemptions 

(Assignment of cop) right by entry made under the Indian 
Copyright Act, 1847, See. 5). 

A letter of allot incut ol shares is chargeable with a stamp duty 
of two annas. 

Articles of Association 

The Artules oi Association of a company are chargeable with 
a stamp duty of twrnty-fm 1 rupees (Art. 10 ). The Articles of any 
Association, not formed for profit, are exempt from stamp duty. 

Award (Art. 12 ) 

Award 

(a) Where the amount or India. Punjab, Bihar, Berar, C. F.. 

value of the property U. P. — The same duty as a Bond for 
to which the award re- .uch amount 

lates as set forth in Madras— The same duty as a Bottomry 

such award does nol Bond for such amount, 
exceed Rs. 1,000. Bombay (a) and (b)— The same duty 

as a Bond for the amount or value 
of the property to which the award 
rrlates as set forth in sudi award, 
subject to a maximum of rupees 
twenty. 

(b) In any other case. India— Rupees five. 

Punjab, Bihar, C. P. f U. P« Berar (b)— 
if it exceeds Rs. 1,000 but does not 
exceed Rs. 5,000— Rupees seven, 
annas eight. And for every addi- 
tional Rs. 1000 or part thereof in 
excess of Rs. 5.000— Eight annas, 
subject to a maximum of rupees 
fifty. 

Madras (b)— If it exceeds Rs. 1.000 
but does not exceed Rs, 5,000- 
Rupees ten. 
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And for every additional Rs. 1,000 or 
part thereof in excess of Ra. § S I00— 
Eighc annas, subject to a maximum 
of rupees fifty. 

Bombay (a) and (b)— The same duty 
as a Bond for the amount or value 
of the property to which the award 
relates as set forth in such award, 
subject to a maximum of rupees 
twenty, 

Definition of Award 
Award, that Is to say any 
decision in writing by an 
arbitrator or an umpire not 
being an award directing a 
partition, on a reference made 
otherwise chan by an order of 
the Court in the course of n 
Suit- 


Exemption 

Award under the Bombay District Municipal Act, 1873 [1901], 
Section 81, of the Bombay Hereditary Offices Act. 1874, Section 18. 

RECEIPT 

A receipt is dehned by Section 2(23) ,15: “Receipt” includes 
any note, memorandum or writing— 

(a) Whereby any money, or any bill of exchange, cheque or pro- 
missory note is acknowledged io have been received, or 

(b) whereby any other mcvable property is acknowledged to have 
been received in satisfaction of a debt, or 

(c) whereby any debt or demand, or any part of a debt or demand 
is acknowledged to have been satisfied or discharged, or 

(d) which signifies or imports any such acknowledgment and 
whether the same is or is not signed with the name of any person. 

Where an unstamped reuipt has IxHrn given in place of a stamped 
receipt on a document requiring a stamp and such receipt, if stamped, 
would be admissiblr in Lvidemc against him, thtn such receipt shall 
be admitted in evidence against the persons giving it on payment of 
a penalty of out rupee by the person tendering it [Stc. 25 (£)|. Jn 
this case it may Ik* added that the payment of money in the absence 
of a receipt can be proved by witnesses, because a person making a 
payment is in no case bound to take a receipt. The person receiving 
the money is bound to give a receipt, when asked, if the amount 
exceed? twenty rupees (Sec. 30). If he refuses or neglects :o do so 
with a view to d: fraud the (Government of any duly, he lays himself 
open to a fine not exceeding one hundred rupees. A receipt for pay- 
ment without consideration requires no stamp. Also a receipt given 
by a barrister for his fees requires no stamp (Art. 53), though it has 
b ecu held in England that it does. A receipt given for money 
deposited or securities for money deposited in the hands of any banker 
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U> be accounted for, does not require to be stamped. The copies of 
the original stamped receipt do not require to be stamped, but duplicate 
receipts are required to be stamped, as the original. An acknowledg- 
ment of money over twenty rupees must also be stamped. Ihe stamp 
required on a receipt is of one anna. 

Bill of Lading 

A bill oi lading requires to be stamped with a stamp of four 
annas jnd if the same is drawn in parts, each part should bear the 
proper stamp. Bills of lading cxtcuied out of British India and relat- 
ing to property to be delivered in British India are exempt. Also 
bills of lading when the goods therein described arc received at a 
place within the limits oi any port as defined under the Indian Potts 
Act, 1889 (1908), and arc to Ik- delivered at another pljce within the 
limits of the same port arc exempt [Art. 14 (a) and (£) J. A mate’s 
receipt is not a bill of lading. A11 endorsement on a Lull of lading is 
exempt from stamp duty. 

Bill of Lading (including a India— Four annas. Punjab— Eight 

through bill of lading; annas. 

Bengal, Madras— Six annau. 

•V.B.— If a bill of lading is drawn in 
parts, the proper stamp must be 
borne by each one of the set. 

Exemption 

(0) Bill of lading whui I he goods therein described are received 
at a place within the limns of any port as defined under the 
Indian Ports Acl, 1K89, and are to be delivered at another 
place within the limits ol the same port. 

( b ) Bill of lading when executed out of British India and relating 
to property to he delivered in British India. 

Bottomry Bond 

Same duty as in case of 1 bond of the same value is chargeable 
(Art. 16). 


Charter-party 

The stamp duty on a charter-party is one rupee (Art. 20). 
Bengal, Madras, Punjab, Bombay, Bihar, C. P., Berar and U. P.— 
Two rupees. 

Cheque 

A cheque is defined by the Stamp Act to mean “a bill of exchange 
drawn on a specified banker and not expressed to be payable otherwise 
than on demand ” [Sec. 2(7) ]. A cheque or an indorsement; bn a 
cheque is exempt from stamp duly (Art. 6a). 
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Debentures 

The duly on debentures issued by companies is the same as in 
the case of bonds, unless they are mortgage debentures, in which case 
if they are issued in pursuance of a mortgage they shall be exempted 
from further duty ; if not, the stamp duty will have to be paid upon 
separate debentures. This, of course, applies to limited campaniei 
alone and not to proprietors of estates or private individuals issuing 
debenture bonds. The renewal of debentures with or without certain 
permissible alterations in their terms is exempt from duty. Debentures 
issued by a local authority raising a Joan are chargeable with duty at 
the rate of i |H*r cent on thi total amount of the bonds or debenture* 
{Art. 27). 

(whether a mortgage-debenture or 

not) being a marketable secuiity 

transferable— 

(a) by endorsement or by a sepa- The same duty as a bond for 
rate instrument of transfer. the same amount 

(b) by delivery The same duty as a con- 

veyance for a consideration 
equal to the face-amount of 
the debenture. 

Explanation .— The term “ debenture ” includes any interest coupons 
ittachcd thereto, but the amount of such coupons shall not be iucluded 
in estimating the duty. 

EXEMPTION 

A debenture issued by an incorporated company or other body 
corporate in terms of a registered mortgage deed, duly stamped in 
respect oi the full amount of debentures to be issued thereunder, 
whercb) the company or body borrowing makes over, in whole or in 
part, its properly to triiskcs for the licnefit of the deben Lure-holders 
provided thar the debentures so issued arc expressed to lie issued in 
terms of the said mortgage deed. 

Delivery Order 

With regard in delivery orders the following is provided for undei 
Article 28:— 

delivery eider in reaped of goods 
that is to aay. any instrument entitling any 
person therein named, or his assigns or the holder 
thereof, to the delivery of any goods, lying in any 
dock or port, or in any warehouse in which goods 
are stored or deposited on rent or hire, or upon 
any wharf, such instrument being signed by or 
on behalf of the owner of such goods upon the 
sale or transfer of the property therein, when 
such goods exceed in value twenty rupees. 


One anna. 
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Kfcatta 

A kjtam merely acknowledging a debt but which does not include 
a promise to pay is chargeable with one anna duty only; but if a 
statement as to interest is included it would be chargeable with duty 
It as if it was an agreement. Article i lays down the following rule 

Acknowledgment of a debt 
exceeding twenty rupees in amount or value, 
written or signed by, or on behalf of, a debtor in 
order to supply evidence of such debt if any book 
(ocher than a banker’s pass-book) or on a sepa- 
rate piece of paper when such book or paper is 
toft in the creditor’s possession. Provided that 
such acknowledgment does not contain any pro- 
mise to pay the debt or any stipulation to pay 
« interest or to deliver any goods or other property One anna. 

Letter of allotment 

Letter of allotment ol shares in any company or 
proposed company or in respect of any loan to be 
raised by any company or proposed company Two annas. 

Letter of credit 

Letter of credit, that is to sa>, any instrument 
by which one person authorises another to give 
credit to Iht* person in whose favour it is drawn . Two annas 

Partnership 

A. — Instrument of 

(a) where the capital of the India— Rupees two, annas eight. Bom- 

partnership does not boy Bengal, Madras, C. P. t Bihar, 
exceed Us. 500 Berar— Rupees five. 

U. P— Rupees three, annas twelve. 

(b) In any other case. India- -Rupees ten. 

Bombay, Bengal, Madras, Bihar, C. P., 
Berar— Rupees twenty. 

U P.— (1) Where the capital exceeds 
Rs. 500, but does not exceed 
Rs. 1,000— Rupees seven, annas 
eight. 

(2) In any other cose— Rupees 
fifteen. 

B. — Dissolution of. India— Rupees five. 

Bombay, Bengal, Madras, Bihar. C. P., 
Berar, U. P.— Rupees ten. 

With regard to dissolution of partnership. Lind ley, in his book 
on Partnership , says 

“If a retiring partner, instead oi assigning his interest, takes 
the amount due to him from the firm and gives a receipt for the 
money and acknowledges that he has no more claims on his co-partners, 
.they will practically obtain all they want." 
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Policy 'd£ Insurance 

Section 2 (19) defines the policj of insurance as: “Policy of 
insurance includes— 

(a) any Instrument by which one person, in consideration of a 
premium! engages to indemnify another against loss, damage or liability 
arising from an unknown or contingent event; 

(b) a life policy, and any policy insuring any person against 
accident or sickness, and any other personal insurance. 

Section 66 lays down the following penalty in case of unstamped 

Of ituntflnrf •— 

“Any person who — 

(a) receives, or takes credit for, any premium or consflferatkm 
for any contract of insurance and does not, within one month after 
receiving or taking credit tor such premium or consideration, moke 
out and execute a duly stamped policy of such insurance; or 

(b) makes, executes or delivers out any policy which is not duly 
stamped, or pays or allows in account, or agrees to pay or allow 
in account, any money upon, or in lespect of, any such policy ; 

shall be punishable with tine which may extend to two hundred 
rupees.” 

With regard lo ihe slump duty itself Article 47 lays down the 
following scale 

Policy of Insurance 

1 If drawn in 

I If drawn duplicate, 
singly for each 
part. 

r “ - i ” 

A.— Sea Insurance (See Sec. 7 )— 

( 1 ) For or upon any voyage — 

(i) Where the premium or consideration) 
does not exceed the rate of two annas 

or one-eighth per centum of the ‘ 

amount insured by the policy . . Qne anna I Half anna 

(ii) Ih any other case, in respect of every I 

full sum of one thousand five hun- 
dred rupees and also any fractional ! 

part of one thousand five hundred 
rupees insured by the policy . . One «ma | Half anna 

( 2 ) For time — 

(Hi) In respect of every full sum of one 
thousand rupees and also any frac- 
tional part of one thousand rupees 
insured by the policy— 

Where the insurance shall be made 

for any time not exceeding six 

months .. Two annas | One anna 

Where the insurance shall be made 

for any time exceeding six months, 

and not exceeding twelve months . . Four annas 1 Two nfoai 
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JB.— Fire Insurance— 

(1) In respect of an original policy— 

(1) Whtn the sum insuJVQ does not exceed 

rupees five thousand .. Eight annas. 

(ii) In any other case .. One rupee. 

(2) In respect ol each receipt for any payment 

of a premium on any renewal of an original One-half of the 
policy. duty payable in 

respect oi the origi- 
nal policy in addi- 
tion to the amount, 
if any, chargeable 
under No. 53. 

C. ~ Accident and Sickness Insurance— 

(a) Against railway accident, v«ilid for 

single journey only One anna. 

Rvfnyip tjqn 

When issued to a passenger travailing by the 
intei mediate or tliiru class in any iMlw^y. 

((>) In any other case— for the maximum 
amount winch may become payable in 
the case of any single accident or sick- 
ness wheie such amount does not 
exceed rupees one thousand and also 
where such amount exceeds rupees 
one thou.ii nd iur every rupees one 
thousand or part thereof .. Two annas. 

D. — Life insurance or other insurance not speci- 
fically provided for, exrcpt such n i dnaur ance* 
as is described in Division E of this aiticle-- 

For every sum insured not exceeding iupeos 
one thousand and aLo for every rupees one 
thousand or pail thcieoi insuied in excess 
oi rupees one thousand 

(t) If drawn singly Six annas. 

(ii) If drawn in duplicate, for each part . Three annas. 

Exemption 

Policies of life insurance granted by the Director (Jcncral of the 
Post Offices of India, in accordance With rules for Postal Life Insur- 
ance issued under the authority oi the Government of India, 

E. — Reinsurance by any insurance company, \ One-quarter of 
which has granted a policy of Sea insurance or I the duty payable in 
a policy of Fire insurance, with another com- | respect of original 
pany by way of indemnity or guarantee against J insurance but not 
the payment on the original insurance of a i less than one anna 
certain pari of the sum insured theJ eby . I or more than one 

J rupee. 

General Exemption 

Letter of cotcr or engagement in issue a policy of insurance : 
Provided that, unless such letter or engagement bears the stamps pre- 
scribed by this Act lor such policy, nothing shall be claimable them* 
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under, nor shall il be available for any purpose, except to compel the 
delivery of policy therein mentioned 

Proxy and Power-of-a ttomey 

Section 2(21) defines a power-of-a ttomey as : — 

“ (21) Power-of -attorney includes afiy instrument (not chargeable 
with a fee under the law relating to court fees lor the time Being in 
force), empowering a specified person to act for and in the name of 
the person executing it.” 

The stamp duty scale on a [lower-of-attorney is hid down by 
Article 48 as follows : — 


Proxy 

Empowering any person to vote at any one 
election of the members of a district or local 
board or of a body of municipal commissioners, 
or at any one meeting of (a) members of an 
incorporated company or other body corporate 
whose stock 01 funds is or arc divided into 
shares and transferable, (b) a local authority, 
or (r) proprietors, members or contributors to 
the funds of any institution .. Two annas. 

The use oi 'ill uusLampul proxy makes ihc person using or .ittctnpt 
mg to use same liable to a penalty not exceeding five hundred rupees. 


Power-of-attorncy 

1 as dchned by Section 2(21) |, not l>eini» a proxy (No. 


(a) When executed for the 
sole purpose of procuring 
the registration of one 01 
more documents in rela- 
tion to a single transaction 
or for admitting execution 
of one or more such 
documents. 

(b) When required in suits 
or proceedings under lh*> 
Presidency Small Causes 
Courts Act, 1882 

(c) When authorising one 
person or more to act in 
a single transaction other 
than the case mentioned 

‘in clause (a). 

(d) When authorising not 
more than five persons to 
act jointly and severally 
in more than one trans- 
action or generally. 


1» dm -Annas eight Bombay, Bengal, 
Punjab — Rupee one. 

C P, Madras, Bihar, Beror. U P-- 
Annas twelve. 


I idia -Annas eight Madras, Bihar, 
Berar, C. P., U. P. — Annas twelve. 

C( njbay. Bengal, Punjab— Rupee one. 

1 <dia — Rupee one. Bombay, Punjab, 
Bengal— Rupees two. 

C P, Madras, Bihar, U. P., Berar - 
Rupee one, annas eight 
India— Rupees five. Bombay, Bengal, 
Punjab— Rupees ten. 

C P., Madras, Bihar, Berar, U P~ 
Rupees seven, annas eight 
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India— Rupees ten. Bombay, 

PUnjab— Rupees twenty. 

C. P., U, P., Madras, Bihar, Berar— 
Rupees fifteen. 

India— The same duty as a conveyance 
for the amount of the consideration. 


India- Rupee one for each person 
authorised. 

Bombay Bengal, Punjab— Rupees two 
foi each person authorised. 

C P., U. P., Madras, Bihar, Berar— 
Rupee one, annas eight for each per- 
son authorised. 

MM, '1 lie* term * legislation * in Judes eu*ry operation incidental 
r u registration under 'he Indian Registration Ait (igo8) 

EXPLANATION 

Foi ihc puijws, oi tlu^ aituli* mote persons than one when belong* 
ng to I hi* s him* lit in shall ho dt.nud to Ik one pci son. 

Promissory Note 

(o) When payable on demand 

(1) When the amount or value does not 

exceed Rs. 250 . One anna. 

(2) When the amuunL oi value excecdr Rs. 

250. but does not exceed Rs 1,000 Two annas. 

(3) In any other case Four annas. 

(bl When payable otherwise than on demand The same duty as s 

hill of exchange 


(e) When authorising more 
than five persons but not 
more than ten persons to 
act jointly and severally 
in more than one trans- 
’ action or generally. 

(j) When given for consider- 
ation and authorising the 
attorney to sell any 
immovable property 
ip) In any other ease* 


** Respondentia Bond 


Respondentia Bond 

Respondentia Bond, that is to 
say, any instrument secur- 
ing a loan on the cargo 
laden or to be laden on 
board a ship and making 
repayment contingent on 
toe arrival of the cargo at 
the port of destination 


India- The sune duty as a Bond for 
thr amount of the loan secured. 

Bengal, Madias, Punjab— 1 The same 
duty ns a Bolt* mny Bond for the 
amoum nl the loan secured. 



CHAPTER XIX 


MORTGAGES AND CHARGES OF IMMOVABLE 
AND MOVABLE PROPERTY 

The Law as to mortgage ot immovable property is to be found to the 
Transfer of Properly Act of 1882 which has been considerably amended 
in 1929. 

Section 58 defines Lhe various classes of mortgages as follows: — 

(a) A mortgage is the transfer of an interest in specific immovable 
propel ty for the purpose of securing the payment of money aranced 
or to be advanced by way oi loan, an existing or future debt, or the 
performance of an ingagcment which may give rise to a pecuniary 
liability. 

The transferor is called the mortgagor , the transferee the mortgagee ; 
the principal moniy and interest ol which paymenl is secured for the 
time being is called the mortgage money, and the instrument (if any) 
by which the transfer is edccicd is called the mortgage deed . 

(b) Where, without delivering possession of the mortgaged pro- 
perty die moitgagor hinds himself personally to pay the mortgage- 
money, and agrees, expressly or imptudly, thal, in the event of his 
failing to pay accoidmg to his contract, the mortgagee shall have a right 
to cause the moitgaged properly to be sold and the proceeds of sale 
to be applied, so fax as may be necessary, m payment of the mortgage- 
money, the transaction is called a simple mortgage and the mortgagee 
a simple mortgagee. 

(cj Whoie uie mortgagor ostensibly sells the mortgaged property- 
on condition that on default of payment of the mortgage-money on a 
certain data the sale shall become absolute, or on condition that on 
such payment being made the sale shall become void, or on condition 
that cn such payment being made the buyer shall transfer die property 
to the seller, the transaction is cabled a moitgage by conditional sale 
and the mortgagee a mortgagee by conditional sale. 

(d) Where the mortgagoi delivers possession of the mortgaged 
property to the mortgagee, and authorises him to retain such possession 
until payment of the mortgage-money, and to receive the rents and 
profits accruing from the pioporty and to appropriate them in lieu of 
interest, or m payment of the mortgage-money, or partly in lieu of 
interest and partly in payment of the mortgage-money, the transaction 
is called an usufructuary mortgage and the mortgagee an usufructuary 
mortgagee. 

(e) Where the mortgagor binds himself to repay the mortgage- 
money on a certain date, and transfers the mortgaged property abso- 
lutely to the mortgagee, but subject to a proviso that he will re- 
transfer it to the mortgagor upon payment of the mortgage-moneye 
as agreed, the transaction is called an English mortgage (Sec. 58). 

The essence of a mortgage is that there should be a transfer for 
the purpose of securing a debt or other obligation. If the transfer 
was made for discharging a debt 11 would not be a mortgage* This 
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transfer would form a right in rem which is available against all sub- 
sequent mortgagees or transferejp whether they had notice of it or not 
A mere covenant given by one party to another in consideration of a 
loan under which die borrower agrees not to part with some property 
belonging to him until he repays the principal and interest does not 
constitute a mortgage. The other requirement is that the property 
mortgaged must be w specific ”, i.e. clearly defined and capable of being 
identified. It may be mentioned, however, that a mortgage of future 
property, i.e., that which is to come into existence, though not registered 
by the Transfer of Property Ac:, is recognised by the Court of £quity 
as capable of being specifically performed. The principle governing 
such cases seems to be that until the future property comes into exist- 
ence rife contract remains a mere contract but immediately after that 
event it becomes a mortgage ipso facto. The immovable property 
referred to does not include standing timber, growing crops or grass 
(Sec. 3). With this exception it includes “ land, benefits to arise out 
of land, or things as trees and shrubs rooted, or as walls and bu'ldings 
imbedded in the earth, or attached to what is so imbedded for the 
permanent beneficial enjoyment of that to which it is so attached, or 
permanently £a r tcned to any thing so rooted, imbedded, or attached : 
but not standing timber, growing crops or grass ”, 

Simple Mortgage 

In the case of a simple mortgage the mortgagee has two rights, 
viz. (1) to sue the mortgagor personally on his personal covenant to 
repay, or (2) to recover the amount from ihc propci ty itself which 
is virtually hypothecated with h m. Bjth these remedies may be 
resorted to at the same time or in sncccsion. Here the u transfer ” 
is said to be of the right of sale. A simple m 01* gage differs from a 
‘charge* iiurmuih as a charge may not necessarily be given on a 
specific property but may extend over all the property including mov- 
ables and it docs not involve a ‘transfer* which is the essence of a 
mortgage as governed by this Act. 

Mortgage by Conditional Sale 

In the case of a mortgage by conditional sale the possession of 
the property may or may not be given to the mortgagee. This class 
of mortgage is distinguished from a mere conditional sale and often 
difficulties arise in deciding whether the transaction falls under one 
or the other class. The sense of the document taken as a whole is the 
general determining standard. Where words as to the repayment of 
dm tarn or redemption of the property are used, it would be construed 
a 0 mortgage by conditional sale. 
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Usufructuary Mortgage 

This is a form ol mortgage in whjph the repayment of loan begins 
as soon as the mongage is effected. Here possession is given at ontt 
to the mortgagee who is to recover his loan and interest from the 
rents and profits accruing. This possession may be for a specific period 
during which the whole loan, or a specific portion of it, may, by 
special agreement, he taken to have been liquidated. In the case of 
an usufructuary mortgage the mortgagee has no right to sne for a 
foreclosure or sale. The mortgagor here is not personally liable to 
repay the loan but the mortgagee is expected to look to the rents and 
profits to recoup his advance and interest. 

English Mortgage 

In an hngli&h mortgage the possession of the pioperty generally 
remains with the mortgagor, whereas the real legal estate in the pro- 
perty passes to the mortgagee. The condition licit, is that on payment 
of the money plus interest the mortgaged property will he re-conveyed 
by the mortgagee to the mortgagor. It there is no express condition in 
an English mortgage as to a rertain time for which the possession is 
to remain with the moitgagor then the mortgagor becomes a mere 
tenant at suffcranct and is liable to Ik* ejected by the mortgagee with- 
out any claim as to rent or interest due English mortgages arc most 
common m presidency towns and the courts in such towns have 
accorded to the parties the same rights as in English law. 

Form of the Instrument 

Where the principal money secured is Rs. 100 or upwards a mort- 
gage of immovable pioperty can be effected only by a registered instru- 
ment signed by the mortgagor and attested by at least two witnesses. 
Where the principal money secured is less than Rs. 100 the mortgage 
can he cffeUed either hv a registered instrument, signed and attested 
as aforesaid as (except in the case of a simple mortgage) hv delivery 
of the property. This rule does not affect mortgages made in the 
towns of Calcutta, Madras, Karachi, Rangoon, Bombay, Mnuhnein, 
Rassein and Akyab by delivery to a creditor or his agent of documents 
of title to immovable property, with intent to create a security thereon 
(Sec. 59). If the instrument is not registered it fails as a mortgage, 
and is inadmissible in evidence to prove a mortgage, but it may be 
made use of for any other purpose for which registration is not neces- 
sary ; e.g. for proving a simple personal debt. It may also be noted 
that in the absence of an express agreement the cost of stamping a 
mortgage and the cost of reconveyance has to be borne by the mortgagor. 

Equitable Mortgage 

The amended Act of 1929 further provides that in the towns of 
Calcutta. Madras, Bombay, Karachi, Rangoon, Moulmein, Rassein and 
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Akyabj and any other town which the Governor-General fay notification 
may specify, a mortgage by deposit of title deeds may be effected by a 
person handing over to a creditor or his agent documents of title to 
immovable property with intent to create a security thereon. 

This is what in English law is termed an equitable mortgage, hut 
our Indian Art gives it a very limited import. In English law, for 
instance, a lien is also regarded as a species of an equitable mortgage 
and generally a much wider meaning is given to this term than that 
provided for by our Indian Act. Thus what is required in India in 
order to create an equitable mortgage is (1) a debt, (2) deposit of title 
deeds, and % (3) intention to create a mortgage. 

WNTTS AND LIABILITIES OF MORTGAGOR 

Redemption 

At any time after the principal money has become due, ihe muri 
gagor has a right on payment or lender, at a proper time and place, 
of the mortgage money, to require the innrtgjgee to deliver to the 
mortgagor the mortgage deed and all documents relating to the mort 
gaged property which are in the possesion nr power of the mortgagee 
and at the cost of ihe mortgagor cither to re-transfer the mortgaged 
property to him, or to such third person as he may direct or to execute 
and (where the mortgage has been ifTccierl by a registered instrument) 
to have registered an acknowledgment 111 writing that am right in 
derogation of his interrsi uansfeircd to the mortgagee has 1x?en CMin 
guished : Provided that the right conferred by this section has not 
been extineuished, by act of the parties or by decree of a court. The 
right conferred by this section is called a rirfit to redeem, and a suit to 
enforce it is called a suit for redemption. Nothing in tins section shall 
be deemed to rtnder invalid an\ provision 10 the effect that, if the 
time fixed for the payment of the principal nionev has been allowed 
Uj pass, or no such time has Ix-cn fixed, the mortgagee shall be entitled 
to reasonable notice before payment or tendci of such money (Sec. 60). 

Nothing in this section shall entitle a person interested in a shore 
only of the mortgaged property to redrem his own share only, on 
payment of a proportionate part of the amount remaining due on 
the mortgage, except only where a mortgagee, or if there are more 
mortgagees than one all surh mortgagees has or have acquired in 
whole or in part, the share of the mortgagor (Sec. 60). 

Hie right of redemption is one of which the mortgagor cannot 
be deprived by an agreement to the contrary because no clause in the 
mortgage agreement which impedes or prevrnts redemption would 
be allowed by the court on the grounds of its being op- 
pressive and unreasonable. In other words, there can be no 
doc on die equiiy of redemption. The other point to be 
noted is that a mortgagor can claim to reedem only when 
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the money becomes payable and due and cannot insist on redeem- 
ing before that date. If, however, there is an agreement that the 
mortgagor can, befoic the money becomes due, redeem on payment 
of the mortgage money with interest, he can do so. On redemption 
the mortgagor would be entitled to the return of the mortgage deed 
and the return of the mortgaged land if the possession of it is with 
the mortgagee. He can also get the land rc-transferred to himself, or 
get an acknowledgment to the effect that no right in derogation of 
the interest transferred under the mortgage exists any longer. If two 
separate properties are mortgaged under separate mortgages to the 
same mortgagee, the mortgagor seeking to redeem any one of these 
shall, in the absence of a contract to the contrary, be entitled to do so 
without paying any money due under the separate mortgage (See. 6r). 

Recovery of Possession 

In the case of an usufructuary mortgage, the mortgagor has a 
right to recover possession of the property— 

(a) where the moitgagoe is authorised to pay himself the mort- 
gage money from the rents and piufils of the property— when such 
money is paid ; 

(o) where the mortgagee is authorised to pay himself from such 
rents and profits the interest of the principal money— when the term 
(if any) prescribed for the payment of the mon gage-money has 
expired and the mortgagor pays or tenders to the mortgagee the 
principal money or deposits it in court as hereinafter provided (See. 62) 

Accession to the Property 

If the mortgaged properly in the possession of the mortgagee hjs, 
during the continuance of the mortgage, received any accession, the 
mortgagor, upon redemption, shall, in the ah sen u of a contract to the 
contrary, be entitled as against the mortgagee to such accession. 

Where such acces ion has been acquired at the expense of the 
mortgagee, and is capable of separate possession or enjoyment without 
detriment to the principal property, the mortgagor desiring to take 
the accession must pay to the mortgagee the expense of acquiring it. 
If inch separate possession or enjoyment is not possible, the accession 
must be delivered wrh the property, the mortgagor being liable, in 
the case of an acquisition necessary to preserve the properly from de- 
struction, forfeiture or sale, or made with his assent, to pay the proper 
cost thereof as an addition to the principal money, at the same rate 
of interest. 

In the case last mentioned the profits, if any, arising from the 
accession shall be credited to the mortgagor. 

Where the mortgage is usufructuary and the accession has been 
acquired at the expense of the mortgagee, the profits, if any, arising 
from the accession shall, in the absence of a contract to the contrary, 
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he set off against interest, if any, payable on the money to expanded 
(Sec. 63). 

If, for example, A mortgages to B a certain field bordering on 'a 
river, the field is increased by alluvion, that would be an accession! 
Crops are not included in the term “ accession ” as used in this section. 

Where the mortgaged property is a lease for a term of years and 
the mortgagee obtains a renewal of the lease the mortgagor upon 
redemption, shall, in the ahsemc of a contract by him to the contrary, 
have the benefit of the new lease (Sec. 64). 

The right of the mortgagor to claim to be entitled to the renewed 
lease is independent of sprudl circumstances. He (.an be deprived of 
the right by a special agreement to the contrary. The right of the 
mortgagor is an absolute right as compared with the qualified right 
he may acquire in the case of subordinate tenures acquired by the 
’mortgagee with respect to the mortgaged property. 

Implied Contracts by the Mortgagor 

In the absence of a contract to the contrary the mortgagor shall 
be deemed to (ontrait with the mortgagee — 

(a) dial the interest which the mortgagor professes to transfer to 
the mortgagee subsists, and that the mortgagor has power to 
transfer the same ; 

(b) that the mortgagor will defend, or, if the mortgagee be in 
possession of the mortgaged property, enable him to defend, 
the mortgagor’s title thereto ; 

(r) that the mortgagor will, so long as the mortgager is not in 
possession of the mortgaged properly, pay all public charges 
accruing due in re spec t of the property ; 

(d) and, uhcie the mortgaged property is a lease, that the rent 
payable under the lease, the conditions rontaincd therein, and 
the contracts binding on the lessee have been paid, performed 
and observed down to the commencement of thr mortgage ; 
and thar the mortgagor will, so long as the security exists and 
the mortgagee is not in possession of the mortgaged property, 
pay the rent reserved by the lease, or, if the lease be renewed, 
the renewed lease, perform the conditions contained therein, 
and observe the contracts binding on the lessee, and indemnify 
the mortgagee against all claims sustained by reason of the 
non-payment of the said rent ox the non-performance or non- 
observance of the said conditions and contracts ; 

(r) and, where the mortgage is a second or subsequent incum- 
brance on the property, that the mortgagor will pay the interest 
from time to time accruing due on such prior incumbrance 
as and when it becomes due, and will at the proper time 
discharge the principal money due on such prior intumbrartfei 
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Tfie benefit of the contracts mentioned in this Section ' shall be 
annexed to and shall go with the interest of the mortgagee' as such, 
and may be enforced by every person in whom that interest is, for 
the whole or any part thereof, from time to time vested (Sec. 65). 

If any of these implied contracts are broken the mortgagee can 
take advantage of Section 66 and institute a suit for the recovery of 
die mortgaged property. Where the mortgagor fails to pay the public 
charges as required by subjection (c) the mortgagee can pay them 
and add the amount to his charge. 

A mortgagor in possession of the mortgaged property is not liable 
to the mortgagee for allowing the property to deteriorate ; but he 
must not commit any act which is destructive or permanently injurious 
thereto, if the security is insufficient or will be rendered insufficient 
by such act (Sec. 66). 

What this Section means is that the mortgagor in possession it not 
responsible for what is known as M permissive waste* 9 . He is, of 
course, at liberty to recover rents and profits from the property as 
long as he is in possession and is not bound to accounr tor them. The 
mortgagor, howeser, is not allowed a waste of a more or less active 
nature which reduces the value of the security such as the removal 
of valuable fixtures or the cutting dawn nf timber. If he does so 
and the value of the security is lowered he may be called upon to 
furnish further security or to repay the mortgage-money, particularly 
when the security has become insufficient. With the exception of 
usufructuary mortgages, the mortgagor can lease the property in the 
regular course of management, but this is, of course, subject to the 
qualification that no lease, with exceptionally favourable conditions 
and particularly for a very long period in return for a premium or a 
lump sum, can be given without the concurrence of the mortgagee. 

RIGHTS AND LIABILITIES OF THE MORTGAGEE 

Hie rights of the mortgagee fall under one or more of the 
following : — 

(1) The right to foreclosure or sale. This right is now restricted 
by the Amending Transfer of Property Act, 1929, to only 
mortages by conditional sale and anomalous mortgage. 

(2) The right to sue for mortgage-money. 

(3) In case of a subsequent mortgage the right of the subsequent 
mortgagee to pay off the prior mortgagee. 

(1) Foreclosure 

With regard to the first, Section 67 lays down as follows : — 

In the absence of a contract to the contrary, the mortgagee has, 
at any time after the mortgage-money hat become payable to him, and 
before a decree has been made for the redemption of the mortgaged 
property, or the mortgagejnooey has been paid os deposited a* herein- 
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after provided, a right to obtain from the court a decree that the 
mortgagor shall be absolutely debarred of his right to redeem the 
property, or a decree that die property be sold. 

A suit to obtain a decree that a mortgagor shall be absolutely, 
debarred of his right to redeem the mortgaged property is called i nit 
for foreclosure. 

Nothing in this Section shall be deemed— 

(a) to authorise any mortgagee, other than a mortgagee by mdU 
tional sale or a mortgagee under an anomalous mortgage by the terms 
of which he is entitled to foreclose, to institute a suit for foreclosure, 
or an usufructuary mortgagee as such or a mortgagee by conditional 
sale as such to Institute a suit for sale; or 

(b) to authorise a mortgagor who holds the mortgagee’s rights 
as his trustee or legal representative, and who may sue for sale of 
the property, to institute a suit for foreclosure ; or 

(c) to authorise the mortgagee of a railway, canal, or other work 
in the maintenance of which die public are interested, to institute 
a suit for foreclosure or sale; or 

(d) to authorise a person interested in part duly of the mortgage- 
money to institute a suit relating to a corresponding part of the mort- 
gaged property, unless die mortgagees have, with the consent of the 
mortgagor, served their interests under the mortgage. 

Mortgagee holding several Mortgages 

The Act compels him to sue on all mortgages of the same kind 
at one and the same time. Ilic Section 67 (a) runs as follows : — 

A mortgagee who holds two or more mortgages Mortgagees when 
executed by the same mortgagor in respect of each to bring 

of which he has the right to obtain the same rtif mortgages. 
kind of decree under Section 67, and who sues to 
obtain such decree on any one of the mortgages, 
shall in the absence of a contract to the con 
trary, be bound to sue on all the mortgages in 
respect of which the mortgage money has become 
due. 


(2) Right to Sue for Mortgage-Money 

With the amendment of the new Act of jgip, Section 68 reads as 
follows : — 

(1) Hie mortgagee has a right to sue for the mortgage-money in 
the following cases and no others, namely : — 

(a) where the mortgagor binds himself to repay the flame ; 

(b) where, by any cause other than the wrongful act or default 
of the mortgagor or mortgagee, the mortgaged property is wholly or 
partially destroyed or the security is rendered insufficient within the 
meaning of Section 66, and the mortgagee has given the mortgagor % 
reasonable opportunity of providing further security enough to render 
the whole security sufficient, and the mortgagor has failed to do so ; 

(c) where the mortgagee is deprived of the whole or part of 
Us (security by or in consequence of the wrongful set or default of the 
mortgagor; 
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d) w btre' the mortgagee being entitled to p o a s es aion of the mort# 
property! the mortgagor fails to deliver the same to him or to 
the possession thereof to him without disturbance by the ment- 
or any person claiming under a title superior to that of the 


Attvided that, in the case referred to in clause (a), a transferee 
from the mortgagor or from his legal representative shall not be liable 
to be sued for the mortgage-money. 

(2) Where a suit &b brought wider clause (a) or clause (b) of 
sab-sectfon (1), the Court may, at its discretion, stay the suit end all 
proceeding therein, notwithstanding any contract to the contrary, until 
the mortgagee has exhausted all his available remedies against the 
mortgaged property or what remains of it, unless the mortgagee 
abandons his security and, if necessary, re-transfers the mortgaged 
pmperty. 


The above section applies only to mortgages and not to a charge. 


Sale Without Intervention 

In this connection Section fig of the Original Transfer of Property 
Act of 1882 has been considerably amended by the Amending Act of 
1929 as there were numerous conflicts of decisions in this connection, 
that is, regarding the mortgagee's power to sell the mortgagor’s pro- 
perty without the intervention ol the court. Ot course, under the 
English law this power is looked upon as an incident of all mortgagees, 
but in India, it has always been felt that a power of this kind should 
not be given to mofussil mortgagees without mischief being the result. 
The amended Section therefore places a check on any such abuse in 
the future. The Section lays down that notwithstanding anything 
contained in the Trustees and Mortgagees Powers Act, i86fi, a mort- 
gagee or any person acting on his behalf shall have power to sell or 
concur in selling the mortgaged projxrrty or any port thereof, in 
default of payment of the mortgage-money without the intervention 
of the court in the following cases and in no others, namely : — 

(a) where the mortgage is an English mortgage, and neither the 
mortgagor nor the mortgagee is a Hindu, Mahomedan, or Buddhist, or 
a member of any other race, sect, tribe, or class from time to tune 
specified in this behalf by the Local Government with the previous 
sanction of the Governor-General in Council in the local official Gazette ; 

(b) where a power of sale without the intervention of the Court 
Is expressly conferred on the mortgagee by the mortgage-deed , and the 
mortgagee is the Secretary of State for India in Council ; 

(c) where a power of sale without the intervention of the Court 
Is expressly conferred on the mortgagee by the mortgage-deed, and the 
mortgaged property or any part thereof was on 1 he date of the 
execution of the mortgage- deed, situate within the town of Calcutta, 
feSadras, Bombay, Karachi, Rangoon, Moulmein, Bassein, Akyab or in 
any other town or area which the Governor-General in Council may, 
by notification in the Gosette of India, specify in this behalf. 

Util power should be exercised only after a certain formality has 
been observed ai laid down by the lection, namely that notice in 
totting requiring payment of the mortgage-money fca* been laved 
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the mortgagor concerned, and lie has made a default in payment, 
that interest amounting to at least Rs. 500 is in arrears for three 
months after it was due. When these requirements ore answered, the 
sale is made in exercise of the power and the money received by the 
mortgagee is to be utilised for the discharge of prior incumbrances if 
any after paying the casts, charges and expenses incurred in connec- 
tion with the sale and the balance should be utilised for the discharge 
of the mortgage money and costs due under the mortgage, and the 
residue of the money so received is to be paid to the person entitled 
to the mortgaged property or authorized to give receipts for the pro- 
ceeds of the sale. As regards interest, it will be noted that if there is 
a provision in the mortgage-deed to the effect that the power of safe 
is not to be exercised unless the principal sum is also due and not 
paid, the power to sell cannot be exercised only in connection with the 
r interest due. Of course, it is the duty of the mortgagee to see that 
he sells the property at the best price and deals with the property 
under such conditions, as an owner would of his own property. With 
regard to the surplus money as well as the money due to the sub- 
sequent encumbrancers, the selling mortgagee is in the position of a 
trustee for the person entitled to the money. ( Ptchu v. Vadhiar 
Secretary of State, 40 Mad. 767.) 

The present amendment goes further and by an additional section, 
namely Section 69A, gives the mortgagee title to appoint, by writing 
signed by him or on lus Ixhali, a receiver of the income of the mort- 
gaged property. This receiver can be removed by the said mortgagee 
by a similar writing signed by or on behalf of the mortgagee and the 
mortgagor, and the receiver so appointed shall be deemed to be the 
agent of the mortgagor unless the mortgage-deed otherwise provides. 
Once the receiver is appointed, he shall have power to demand and 
recover all the income cither by suit, execution or otherwise in 
the name either of the mortgagor or the mortgagee and give valid 
receipts. The receiver is entitled to retain out of such money his 
remuneration, costs, charges and expenses incurred by him, the said 
remuneration not to exceed 5 jxrr cent on the gross amount of all 
money received. If no specific remuneration is provided for r he will 
be entitled to 5 per cent. 

(3) SUBSEQUENT MORTGAGEE OR SUBROGATION 

The old section only dealt with the right of a subsequent 
mortgagee to pay off a prior mortgagee, but now instead of this 
old Section 72, a new Section 92 has been inserted, under which 
over and above the subsequent mortgagee redeeming a prior moty 
ga gee, a provision is made by which any person interested in the 
discharge of an incumbrance is given power to discharge it and to 
be iqhrogatetl in the place of the one whom he has paid off, Le. he 
li entitled to all the remedies to which the person who was 9$ 
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had 'recourse. The section thus lays down that any person so inter* 
csted, such as the subsequent mortgagee or even a co-mortgagor! may 
redeem and step into the place of the person redeemed. Of course, 
die redemption has to be in full, in order to get this right of 
subrogation. 

MORTGAGEE IN POSSESSION 

A mortgagee who takes possession of the mortgaged property 
must manage the property as a person of ordinary prudence would 
manage it if it were his own. He must do his best to collect rent 
and profits, and in the absence of a contract to the contrary, pay the 
Government revenue and all other charges of a public nature due on 
the property during such possession, as well as arrears and all rent in 
default of the payment of which the property may be summarily 
sold. He must also, unless otherwise provided for, make necessary 
repairs to the property from such rents and profits that may be left 
after paying the charges as above mentioned. He must not commit 
any act which is likely to he injurious to the property, and where he 
has insured the whole or any part of it against loss or damage by 
fire he must, in the case of such loss or damage, apply the money 
received by him under the policy in the firsr instance, to the reinstating 
of the property, or if the mortgagor so directs, in reduction or dis- 
charge of the mortgage-money. Hr is bound to keep clear, full and 
accurate accounts of all sums received and spent by him as mortgagee, 
and during the continuance of the mortgage give the mortgagor copies 
of such accounts if requested to do so, charging the cost of such 
copies to the mortgagor. He would also be charged a fair occupation 
lent in respect of the premise' in his possession in case he occupies 
the whole or part of them, and the balance of the receipts in favour 
of the mortgagor would be debited against him in reduction of the 
money due to him from time to time on account of interest on the 
mortgage-money, and in case such receipts exceed the amount of 
interest, it would be debited to him in discharge of the mortgage- 
money itself. The surplus, if any, is to be paid to the mortgagor. 
Failure to perform any of the duties imposed upon him renders the 
mortgagee liable to be debited with the loss, if any, occasioned by 
such failure (Sec. 76). 

With regard to the right of the mortgagee in possession during 
the continuance of the mortgage, to spend his own money and to 
add it to the principal money, Section 72 lays down as follows 

(1) for the preservation of the mortgaged property from destruc- 
tion, forfeiture or sale ; 

S !) for supporting the mortgagor’s title to the property; 

) for maUng his own title thereto good against the mortgagor; 

and 

(4) when the mortgaged property is a renewable leasehold! for 
the renewal of the lease; 
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and may, . in the absence of a contract to the contrary, add each 
money to the principal money at the rate of interest payable on the 
principal, and where no such rate is fixed, at the rate of nine per 
cent per annum: 

Provided that the expenditure of money by the mortgagee under 
clause (1) or clause (2) shall not be deemed to be necessary unleaa 
the mortgagor has been called upon and has failed to take proper and 
timely steps to preserve the property or to support the title. 

Where the property is, by iis nature, insurable, the mortgagee may 
also, in the absence of a contract to the contrary, insure and ho 
insured against loss or damage by fire the whole or any part of sum 
property, and the premiums paid for any such insurance dhall be 
added to the principal money with interest at the same rate as Js 
payable on the principal money or where no such rate is fixed, at the 
rate of 9 per cent per annum. But the amount of such insurance 
shall not exceed the amount specified in this behalf in the mortgage 
deed, or (if no such amount is therein specified) two-thirds of the 
amount that would be required in case of total destruction, to reinstate 
'Ijbe property insured. 

Nothing in this section shall be deemed to authorize the mort- 
gagee to insure when an insurance of the property is kept up by 
or on behalf of the mortgagor to the amount in which the mortgagee 
is hereby authorised to insure (See. 72). 

It may be added here that the management, as contentplated by 
this section, means one through the appointment of an agent, because 
the mortgagre himself rannot charge for his personal labour in that 
direction. For the preservation from destruction of the property the 
mortgagee is, of course, bound to spend money, out of rents and 
receipts, as we have seen above, but over and above that, he may, 
if he likes, spend money out of his own pocket for necessary repairs 
to be made, but if buildings become ruinous so as to be unfit for use, 
“he may complete or pull them down for rebuilding and the re- 
building or repairing may be done in an improved manner and more 
substantial than before”. He may also, in order to avoid forfeiture 
or sale, pay in discharge of arrears of rent or Government dues and 
add them to the capital amount due to him. 

MORTGAGE OF MOVABLE PROPERTY 

In India, the mortgage of chattels, having the effect of imme- 
diately transferring the property thereunder from the mortgagor to 
the mortgagee, can be made by mere parole and without the transfer 
of possession. ( Tehtlram Girdharidas Lon gin D'Melfo, 8 Bom. LJL 
587.) It will thus he seen that the mortgage of movable property 
can be made in India without a writing or a transfer of possession, and 
thus forms a very simple transaction unattended by the various legal 
formalities so familiar to the mortgage of immovable property. The 
law as to the mortgage of movable property has been exhaustively 
dealt with by Beaman, J-, in the above case, and the following passage 



3g9 Indian Mercantile Laiv 

from the judgment of His Lordship may be quoted hfiic with 
advantage 

“We may take it on the authority of all the text-book writers 
that a mortgage of movables can be as validly effected by parole as 
by a writing, end that the immediate effect of such a mortgage is 
to pass the property in the chattels mortgaged from the mortgagor to 
fife mortgagee. It is altogether unnecessary that actual possession of 
the chattel should be given. Thus, unlike a mortgage or immovable 
properly, which, no matter what its value, can only be effected in this 
country by a writing or transfer of possession, mortgages of chattels, 
having the effect of immediately transfering the properly thereunder 
from the mortgagors to the mortgagees, can be made by mere parole 
and without the transfer of possession. It is only necessary to dwell 
for a moment upon this, in particular relation to the known conditions 
of life In India, to realise how heavily weighted such a doctrine must 
be with the gravest potentialities of mischief. I can hardly imagine 

other legal doctrine that might be more mischievous or open a 
Adder door to fraud and interminable litigation. There is no possibility 
■Afar as I can see, of drawing any distinction between the so-called 
BSsstgages of movables made by a few spoken words, unaccompanied 
BMponsession, and the like mortgages mads by the most correct and 
afHcial documents, accompanied by possession The only possible 
JufMcation which occurs to me for having accepted and enforced 
the Principle of the mortgage of chattels m this country lies in the 
neeSof considerable traders. Very true, in times of pressure and 
difficBty a trader may need large advances on the security of his 
stocki-trade, and that security might be withheld if the stock-in- 
trade, Whatever it might be at the time the payment was called for, could 
not befaade primarily liable. Obviously, too, the creditor could not 
take mire than symbolical possession of the stock-in-trade without 
defeating the very object of the loan. So that in case of that kind 
there mifcht be a reason for permuting the hypothecation of movables 
on a largfe scale by the execution of properly drawn formal documents 
duly regifltered. But as the doctrine has been imported in its entirety 
from EngSuid, its application in this country must be regarded as co- 
extensive fevith its application in England before a plentiful crop of 
abuse hadl necessitated the passing of the Bills of Sale Acts. And in 
England it was quite enough for any one borrowing to hypothecate 
orally anything and everything of which he might then be or in 
future became possessed as security for the loan. In such cases where 
possession is not taken, it is very easy to see practical difficulties of 
the most serious kind and put cases in which the results must be 
anything kftit equitable. Take the following two very simple illustra- 
tions of irifcat is at the present moment passing through my mind. 
A being in need of money and possessing a gold watch goes out into 
the streets and successively mortgages it to B, C, D, and E in each 
ease for ff5, the four transactions all occurring on the same day. 
Row Vrhat fere the resultant rights of Ihc mortgagees B, C, D and E f 
In England the text-book writers at any rata have gone the length 
of saying that once a mortgage of chattels is created, all the subsequent 
dealings are to be treated on the same footing and governed by tile 
Seine principles as the like subsequent dealings in relation to a 
mortgage proper. But analysis shows that that can hardly be the 
ease where chattels are made the subject of what is celled a mortgage 
immediately transferring the legal estate, because we come at once 
Bt Conflict with the principle to which expression is given in Sections 
Jgp and 178 of the Mien Contract Act. Tbs mortgage of diattvle» 
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whether by parole or by writing, instantly transfers the property 
in the goods from, the mortgagor to the mortgagee, that ia 
to say, immediately on die payment of the price, or loan or mortgage 
advance. But let this regarded from whatever point of view be chosen, 
k works out to this and nothing else, that every hypothecation of that 
sort is an out-and-out sale subject to a condition that che vendee will 
resell the chattel to the vendor at a certain price and upon certain 
conditions. But if it be an out-and-out sale then, in the case supposed, 
the chattel mortgaged remains in the possession of the vendor with 
the consent of the vendee and each subsequent oral mortgage becomes 
a sale in turn. In the case supposed, there could be no possibility 
of such circumstances existing as would put the second, third and 
fourth mortgagees, respectively, upon guard, while the possession of 
the vendor would in each case bo with the consent of the true owner. 
Bo (hat as far as I can see in law the last mortgagee would be the 
only owner of the watch and the three prior mortgagees would have 
no claim upon it whatsoever. Or upon another view (ho first mort- 
gagee might have the better claim and the others none. It could 
r hardly be said that like the puisne mortgagees of real estate each had 
no more than a right to the equity of redemption. For that altogether 
ignores the very salutary and necessary principle of Section 178 of the 
Indian Contract Act regulating what a dually occurs when thess 
mortgages of chattels are effected. The subject is doubtless confused 
by substituting the word “mortgage" with all its legal associations 
for the word 'sale*. But slurring over difficulties by che use of 
this or that word or the application of special terminology to the 
matter in hand is but too shallow a way of dealing with what is really 
going to the root of the principle. And the second illustration I give 
is that of a trader in active business to whom A lends, let us say, 
£1,000 on the general faith of his solvency, as exhibited by his posses- 
sions and more particularly by his stock-in-trade. Ten days later B 
advances the same trader £3 000 upon an oral mortgage of every 
stick and chattel of which he is then or may be in future possessed. 
And later the trader becomes bankrupt or A takes out execution against 
him. Adopting (he Law of Mortgage of Chattels, it is obvious that 
In both cases B will be the secured creditor with all preferential 
rights over A if in the former he has demanded the possession a day 
before the bankruptcy, though 1 am entirely at a loss to wjc what 
superior equity he has. It may be argued that A has been lending 
money upon the faith of reputed chattel possessions and tikes his 
risk of their disappeaiing before he seeks repayment That is un- 
doubtedly true. On the other hand, apart from the doctrine of the 
mortgage of movables and assuming thut the possessions (chattels) 
upon which the money is really, though not in so many words stated 
to be, lent in specie at the time the loan falls due, and supposing there 
b no question of preference, it is obvious that a creditor’s remedy is 
exactly the same at Law whether thero be or be noL any hypothecation, 
fra* b to say, in any money decree a creditor may attach and sell 
any or all the property of his judgment-debtor. It thus becomes dear 
that It b only for the purposes of preference that there is the least 
need for this hypothecation of movables. And, then, again it could 
only be in cases where they, or, at any rate, a part of them or sub- 
stitutes in Law their equivalent, exist in specie at the time the question 
of priority arises, that the hypothecation can be of value to the 
mortga gee . So that it really comes to this, that quite apart from 
any true equity, the creditor, who has been wise enough to stipulate 
la so many words that the money he advances b advanced on every 
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chattel which the borrower may then or thenceforward posse**, ‘te'ttf 
have pre f erence on that account over equally bona fide lender®, 
unaware of the oral contract, who have not been far-sighted enough 
to make such a contract of their own at the time of the advance; 
and it certainly appears to me that here we are farad with a very 
real difficulty, and with a doctrine of law, which, carried out logically, 
would certainly do more injustice than justice. For a man in a seem- 
ingly good way of business might go on for years borrowing money 
from creditors lending in good faith upon ms apparent prosperity, 
while in fact everything movable belonging to him may have been 
hypothecated orally to some other and earlier creditor, and so upon 
a case of preference arising, all later creditors would be unable to 
recover any part of their money, or in the event of each of them 
In turn having stipulated for the like hypothecation of all the debtor’s 
movables, a problem would arise, as I have already indicated, of which 
I do not believe any logical solution is possible. 

u I have felt it necessary to indicate, indeed, within the compass 
of a judgment I can do little more than indicate, some points and 
lines of reasoning, which being thoroughly exhausted and followed 
up, have convinced me that it is eminently desirable that the law 
of hypothecation or mortgage of movables is in need of radical 
reform. This law, it is to be observed, has been transferred bodily 
from England to India as part of the old common law, and must, 
therefore, be administered here as it was in England before public 
policy required its correction and curtailment by the various Bills 
of Sale Acts. There are no such Acts in this country, and, in my 
opinion, we should be much better without them, provided that it 
Was legislatively enacted that no Court should recognize any mort- 
gages of movables for a less sum than, Rs. 5,030, unless evidenced by 
a registered writing. That would suffice to meet the legitimate exi- 
gencies of trade ; and smaller loans upon the hypothecation of chattels, 
especial or general, should, I think, be ignored unless they fulfil all 
the requirements of a pledge. In this country we have a very precise 
and easily administered law of pledge. Where money is really 
advanced upon a chattel and the property in that chattel thereupon 
passes to the creditor it is only right that he should take possession 
of it and so prevent other people lending money to his debtor on the 
faith of his being the ostensible owner of goods which really do 
not belong to him.” 



CHAPTER XX 


TRADE MARKS, DESIGNS, PATENTS 
AND COPYRIGHTS 

TRADE MARKS AND DESIGNS 

In the old days under the common law a person who used a Trade 
Mark had to prove that it wa& infringed, and that he was the exclusive 
prior user of it. This was nor easy to do and resulted in expensive 
as well as vexatious litigation. The object of the Trade Mark was 
that the trader concerned naturally wished to distinguish his goods 
"from those of his rivals, cither on account of manufacture or selection, 
so that some other competitor might not pass off his goods for that 
of the trader. | In re Australian II Vine Importers, (1889) 41 Ch. 278.] 

Definition of a Trade Mark 

The English Trade Mark Act defines a trade mark as : 

“A mark used or proposed to he used upon or in connection 
with goods for the purpose of indicating that they arc the goods of 
the proprietor of such a trade mark by virtue of manufacture, 
selection, certification dealing with or offering for sale” [S. 3 (1905) 
(5 Edw. 7c. 15)]. 

In India, however, after an amount ol delay due to conflicting 
opinion, with the advance of trade an enactment was ultimately taken 
in hand which is now known .is the 11 Trade Marks Act of 1940 ” 
which extends to the whole of British India. This Act gives a 
definition of a Trade Mark which runs as follows : — 

“Trade Mark ” means a mark used or proposed to be used in 
relation to goods for the purpose of indicating, or so as to indicate, 
a connection in the course of trade between the goods and some 
person having the right, either as proprietor or as registered user, 
to use the mark whether with or without any indication of the 
identity of that person [S. 2(1)]. 

It will thus be seen that a trade mark may be made up of any 
device brand, heading, label, ticket, or name. Even a signature 
may be used as a trade mark as is actually done in the business world. 
Besides that, any word, letter or numeral, or combination of numerals 
or words or letters, may be used as a trade mark. 

Registration of a Trade Mark 

The Trade Marks Act of India, 1940, provides that there shall 
be established at the Patent Office a Trade Mark Registry and 
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Record called the “Register of Trade Marks* 9 in which shall be 
entered all “registered trade marks”. In this case the names, 
addresses and descriptions of the proprietors of the trade marks as 
well as when they are assigned or transferred, the notices of transfer, 
shall be registered with the names, and addresses of die transferees, 
descriptions of registered users, disclaimers, conditions, and limitations, 
etc. relating to trade marks, as arc prescribed by the Act [S. 4(1)]. 

This register is to be kept under the control and management 
of the Controller of Patents and Design; who shall be called the 
Registrar of Trade Marks for the purposes of the Trade Marks Act. 
This register must be open at all convenient times to the inspection 
of the public subject to conditions and restrictions as may be pre* 
scribed. All questions arising as to the class within which any 
goods shall fall, will be determined by the Registrar whose decision 
in this matter is final. 

For the purposes of registration the following information must 
be supplied : — 

(a) the name of a company, individual, or firm, represented in a 
special or particular manner ; 

(b) the signature of the applicant for registration or some pre- 
decessor in his business; 

(c) one or more invented words ; 

(d) one or more words having no direct reference to the character 
or quality of the goods, and not being, according to its ordinary signi- 
fication, a geographical name or surname or the name of a sect, caste 
or tribe in India; 

(e) any other distinctive mark, provided that a name, signature, 
or any word, other than such as fall within the descriptions in the 
above clauses, shall not be registrable except upon evidence of its 
distinctiveness [S. 6 ( 1 ) ]. 

With reference to the word ‘distinctive 9 as used in Sub-clause 
(*) above, it means that the proprietor who proposes to register with 
a view to distinguish his own goods from other goods of the same 
denomination, should select a trade mark which 1$ inherently adapted 
to distinguish his goods through the use of it in business, i«. it 1$ 
in fact distinguishable and is adapted to distinguish. The Registrar 
has to be satisfied on this point before he will accept the trade mark 
for registration. Thus it will be noticed that under the new Trade 
Marks Act, a mark cannot be registered unless it is distinctive. How- 
ever, in the case of old marks which do not fully answer thb 
requirements of the Act as to being distinctive, but have been used 
as such before the passing of the Act, the 'Act’ makes a concession 
and provides that where it is proved to the satisfaction of * the 1 
Registrar that the trade mark was used by the applicant before the 
25th day of February, 1937, and has been continuously used as 
inch to the date of the application, the Registrar shall hot, by reason 
goly of the fact that the trade nark w*g not dtametfre* ctfuMl 
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registration 6). If km invented wonl is to be registered as rack 
it .must be one which has been new on the date of registration or 
Was so when used by the applicant and has been so used ever since 
to denote only his goods before the date of registration. All that is 
Wanted is that it must be original more or less from the general 
stamj point. Surnames may be registered provided distinctness is 
established as the Registrar will scrutinize them closely before accept- 
ing them. Qf course a trade mark or any part of it which consists 
of a scandalous design will not be registered and any mark which is 
likely to deceive or to cause confusion or is contrary to any law or to 
morality, is prohibited from being registered (S. 8). 

In order to avoid confusion, a word which is commonly used 
and accepted as the name of any single chemical element or single 
themical compound or single compound, will be registered (S. 9). 
Where the Registrar is satisfied that there has been an honest concurrent 
use of the same trade mark by more than one proprietor or other 
special circumstances, the Registrar may register it with such con- 
ditions and limitations as he may think fit to impose (S. 10). If, 
however, two separate applications for the registration are presented, 
of trade marks which are identical or resemble each other and are 
connected with the same goods or description of goods, the Registrar 
may refuse to register them until the rights of the parties concerned 
are determined by a competent court of law (S. 10). 

Associated Trade Marks 

Associated trade marks are registered where several marks are 
claimed by one individual in respect of the same goods or description 
of goods. If the propnrtoi of a trade mark claims to be entitled 
to the exclusive use not only of his trade mark, but also of a part 
thereof separate , as a distinct trade mark, he may do so and get 
both these, i.e. the original trade mark and the separate part, register- 
ed as separate associated trade marks (S. 11). 

Application for Registration 

The application for registration has to be made in a special fbnn 
with the print of each mark and if the Registrar refuses to accept 
or accepts conditionally, the applicant may request him to give his 
reasons and grounds of decision in writing (S. 14). 

Where the Registrar accepts the application he shall as soon 
as may be possible after acceptance, declare the application accepted 
stating the condition, if any, imposed thereon. Where the application 
is opposed, die Registrar must fix a date for the hearing and the 
decision of the Registrar is appealable under Section 76 of the Trade 
Nfarks Act within the period prescribed by the Central Government, 
provided such suit is pending before the High Court or any court 
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having jurisdiction to hear this appeal. In this appeal the Registrar; 
shall not, without the express permission of the Court, advance 
grounds while opposing the appeal, other than those recorded in 
his decision or advanced by the party in the proceedings before 
the Registrar. The Registrar, if he so desires, may cause the applica- 
tion to be advertised before acceptance particularly where it appears 
to him that il is expedient by reason of some exceptional circumstances 
to do so. Any person who wants to oppose the application for 
exclusive use of a trade mark may do so within the prescribed time 
from the date of this advertisement by giving notice in writing, copy 
of which notice to be furnished by the Registrar to the applicant. 
Where the applicant sends any counter statement a copy must be 
furnished to the person applying for registration. If a counter- 
statement is sent by the opposition a copy of it must be furnished 
to the other side. The Registrar then decides as to whether registrar 
tion should he green or not. 

Certificate of Registration 

When the application lor registration is accepted, the Registrai 
shall register the said trade mark and thereafter issue to the applicant 
a certificate in the prescribed iorm of the registration of the said 
trade mark which certificate shall bear the seal of the Patent Office 
(S. 1 6). 


Effect of Registration 

The effect of registration is that the person so registering a trade 
mark gets an exclusive right to the use of the trade mark accepted 
in relation to goods mentioned in the registration. This right to the 
exclusive use of a registered trade mark will be deemed to be 
infringed if any one other than the proprietor uses it without the 
permission of the proprietor or uses a trade mark so identical with 
or so resembling the registered trade mark as to be likely to decei\e 
or cause confusion m the course of trade in respect of any goods 
for which it is registered. A person will not be entitled to institute 
any proceeding to prevent or to recover damages for the infringement 
of an unregistered trade mark. The only exception made here by 
the Act is in the case of trade marks which have been in continuous 
use before the 25th dav of February, 1937, by such person or his 
predecessor in title unless this person has applied for the registration 
of his old trade mark and has been refused (S. 20). It must, how-* 
ever, be noticed that no registration of a trade mark shall interfere 
with any bona fide use by any person of his own name or that 
of the place of business or of the name of the place of business of 
any of his predecessors or the use by any person of any bona fide 
’description' of rhe character 01 quality of his goods (S. *6). 
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The registration of a trade mark is prime facie evidence of its 
validity which becomes conclusive for seven years from the dale 
of the original registration (S. 23). 

This is because registration of a trade mark has to be for a period 
of seven years, but may be renewed from time to time in accordance 
with the provisions of Section 18 of the Act. 

Rectification and Correction of the Register 

Rectification and correction of the register may be made either 
on the application of the registered proprietor of the trade mark 
or by any person who claims to be aggrieved. The proprietor of 
a trade mark may apply for rectification for any of the following 
purposes, viz. to: — 

(a) correct any error in the name, address or description of the 
registered proprietor of a trade mark ; 

(b) enter any change in the name, address or description of the 
person who is registered as proprietor of a trade mark ; 

(c) cancel the entry of a trade mark on the register ; 

(d) strike out any goods or classes of goodB from those in respect 
of which a trade mark is registered; 

(p) enter a disclaimer or memorandum relating to a trade mark 
which does not in any way extend the rights given by the existing 
registration of the trade mark (S. 47). 

Where an application 15 made by an outsider, it has to be 
presented in the prescribed manner to the High Court or to the 
Registrar and the Tribunal may make such order as it may think 
fit for cancelling or varying the registration of a trade mark on the 
ground of contravention or failure to observe a condition entered 
on the register. After hearing both sides the Court or the Registrar 
may make such order tor making, expunging or vniying the entry 
as the case ma) (S. 46). 

Constant User Necessary 

The iraile mark which is registered is exjxrctcd by law to be 
constantly used. If a trade mark is registered without any bona fide 
intention on the parL of the applicant to use it in relation to 
those goods, or if for five years or longer, prior to the period of 
ap[4ication, the trade mark, though registered, was not used in 
relation to the goods concerned, it is likely to be taken off the register. 

Assignment of Trade Marks 

The proprietor of a trade mark has a right to assign it subject 
to the provisions of the Trade Marks Act to any other person and 
to give effectual receipts for any consideration for such assignment. 
This consideration may or may not be in connection with the goodwill 
of a business or in respect of the goods for which it is registered 
or some of such goods (S. 29). 
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The assignee must within six months from the last assignment 
apply Id the Registrar for his directions as regards advertisements, 
etc. where such assignment is without the goodwill (S. 33). » 

The Registrar must, on the application ot the assignee register 
him as the proprietor after the Registrar is satisfied on proofs pro* 
duced as to the title of the assignment. 

Assignment of Unregistered Trade Marks 

Unregistered trade marks are assignable and transmissible 
whether in connexion with thi goodwill of a business or not. 

Provided that, except in connection with the goodwill of a 
business, assignment or transmission shall he permissible only, if — 

(a) at the time of assignment nr transmission of the unregistered 
trade mark it is u c ad in the samp business as a registered trade mark, 
and 

(b) the legntcied tiade maik is assigned or transmitted at the same 
time and to ihc s L mo pei son ns the unregistered trade mark, and 

fc) the umegisLpicd trade mark relates to goods m respect of 
which the registered trade maik is assigned or transmitted (S. 30) 

Sptujl Provisions for Textile Goods 

Special proMsions aic in.uk bv the Acl in the case of textile 
goods. An office has been established in Bomba\ for facilitating 
their registration under an Officer, called the Deputy Registrar 
(S. 63). 

In this Office or rather Branch Office, as the Act calls it, a record 
of all entries in tk register iclating to tnde marks with regard to 
textile goods has tn be kept which mold shall be open to inspection 
for the public, subject of- course to conditions that maj be prescribed. 
Trade marks, in respect of textile goods, ot which registration has 
been refused, are to k entered m a list called thr Refused Textile 
Marks List, a cop> of winch shall be kept at the said branch (S. 63). 

The following lcstrictions are prouded for in connection with 
the registration of piece-goods . — 

(a) no maik consisting of a line heading alone shall be registrable 
as a trade mark; 

(b) a line heading shall not be deemed to be adapted to distinguish ; 

(c) the registration of a trade mark shall not give any exclusive 
right to the use of a line heading , 

(d) the registration of letters or numerals, or any combination 
thereof, shall be subject to such conditions and restrictions as may 
be prescribed (S. 64). 

Offences under the Trade Marks Act 

The Trade Marks Act presides for punishment or penalty for ■ 
(1) Whcic a person falsely represents a mark to be registered 
as a registered tride mark ; or 

(is) where he falsely represents a part of a trade mark to be 
separately registered as a trade mark ; or 
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(m) where he falsely represents that a registered trade mark 
is registered in respect of any goods not registered ; or 

( iv ) he falsely represents to the effect that the registration of 
a trade mark gives an exclusive right to the ute thereof 
where having regard to limitations on the register, docs not 
give that right (S. 68). 

The Trade Marks Act provides for punishment for false repre- 
sentation, whirh may extend to six months' imprisonment or with fine 
which may extend to Rs. 500 or with both. 

In cases of Royal Arms and State Emblems, used by a person 
without authority, where it leads ixrople to believe that he is duly 
authorized, any other person who is authorized to use such Arms 
or Emblems, or the Registrar may sue and restrain him by injunction 
from continuing to use the same (S. 69). 

PATENTS AND DESIGNS 

The exclusive rights which an inventor obtains in connection with 
his inventions for a certain jieriod are regulated in India by the 
Indian Patents and Designs Act of 1911 as amended in TQ20, 1930 
and 1930 res|nvtively. This Indian Patents and Designs Act of 1911 
has adapted mostly the scheme ol the English Patents and Designs 
Ait of 1Q07 and the later amendments, more or less, tnmsjiond to 
the modification n( the English Act in 19m and 1932. 

What is a Patent ? 

The Patent Right is virtually speaking the grant of a monopoly 
in respect of an invention by the Crown or the Government. In ihe 
old days, the Kings of England gave these monopolies. Later, certain 
restrictions were plated by the Statute ol Monopolies 1623 b\ 
creating a control on tin Trie and unrestricted right of the Crown 
to give monopolies. The word “Patent” came into use and was 
derived from the tact that the form in wliiih the parent right wjs 
granted was known in l^atin as Literac Patents, ia.\ open letters 
which were addnssul “ to all to whom it may 1 oncer 11 \ 'Hu* English 
Law is to k 1 found in ihe Vets of 1907. 1914, 1919. 1910 and 193-’ 
but as the 1 jUt aits are mon or less amendments of the main AcL 
of 1907, the consolidated Acts of England are now sited as the 
“Parents and Designs Arts, 1907 to 1932”. 

Application for a Grant of Patent 

An application ior the grant of a patent must be made in the 
prescribed form, to the Patent Office and the said application should 
declare tltai the appliiant, or who tv there is a joint application of 
more than uuc, at least one of the applicants, was the true and first 
inventor or the legal representative or assign of such invcntoi and 
far which invention he desires to obtain a patent. Thn application 
SB 



must be accompanied by a specification of the invention. This specifi- 
cation is to describe the nature of the invention and the manner 
in which it is to be performed and where desired by the Controller 
a drawing of the invention has to be prepared and submitted. The 
Controller may even, where he thinks desirable, ask for a model or 
sample of anything illustrating the invention (S. 4). 

Opposition to Grant of Patent 

Any person on payment of a certain fee may at any time within 
four months from the date of the advertisement of die acceptance 
of the application give notice to the Patent Office of the opposition 
to the grant of the patent. This opposition may be on any of the 
following grounds: — 

(0) that the applicant obtained the invention from him, or from 
a person of whom he is the legal representative or assignee ; or 

(b) that the invention has been claimed in any specification filed 
in British India which is or will be of prior date to the patent, 
the grant of which is opposed ; or 

(c) that the nature of the invention or the manner in which it 
is to be performed is not sufficiently or fairly described and 
ascertained in the specification ; or 

(1 d ) that the invention has been publicly used in any part of 
British India ; or has been made publicly known in any part 
of British India ; 
but on no other ground (S. 9). 

As regards the original application, the Controller must refer the 
matter to the Examiner as soon as he receives an application and if 
satisfied on the report of tlie said Examiner on any of the following 
subjects he may refuse to accept the application or ask for further 
specifications in an amended form under the following circumstances 

(a) the nature of the invention is not fairly described, or 

(b) the application, specification and drawings have not been pre 
pared in the prescribed manner, or 

(r) the title (of the specification) does not sufficiently indicate 
the subject-matter of the invention, or 

(d) the statement of claim does not sufficiently define the inven- 
tion, or 

(c) the invention as described and claimed is prima facie not a 
(a manner of) new manufacture or improvement, or 

(/) the specification relates to more than one invention, or 

(g) in the case of an application claiming priority under Section 
78A, the specification describes and claims an invention sub- 
stantially larger than or substantially different from the inven- 
tion disclosed in the specification filed with the application 
made dutxide British India by virtue of which priority j$ 
claimed, or 
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(h) in the case of an application for a patent of addition under 
Section 15A, the invention described and claimed in the 
specification is not an improvement or modification of that 
described and claimed in the original specification (S. 5). 

In a case of the refusal of the Controller to accept the application 
there is a right of appeal from his decision. It may be further noted 
that unless an application is accepted within twelve months from its 
date the application will be deemed to have been refused unless an 
appeal has been lodged [S. 5(4)]. 

Where the application is accepted an advertisement must be 
given by the Controller of his acceptance keeping the specifications 
and drawings, if any, open for public inspection (S. 6). 

After the acceptance of the patent whether opposed or unopposed 
the patent will be grained to the applicant under seal of the Patent 
"Office. The date of the patent will be the date of application (S. ir). 

A patent obtained b) a true and first invemor may be removed 
and a new patent may be granted to the rightful owner, inventor 
or assignee. 


Term of Patents 

The term for which a patent is granted in India and England 
is 16 years from the dale of application. If any additions are made 
lo the patents which arc attached to the original patents, the patents 
ol additions arc also given (S. 14). 

Extension of the Term of the Patent 

In cases where the extension lo the term of the patent is desired 
the Indian rule is that an application for extension must be Hi at 
the Patent Office at least six months before the time limited for 
the expiration oi the patent. Any person can lodge his opposition 
by giving notice to the Controller. The matter is then referred 
to the Central Government or to thr High CourL and when any of 
these parties to whom the matter is referred arc satisfied that the 
patent has not been sufficiently remunerate c, they may extend the 
term of the patent for a further term not exceeding five years, or in 
exceptional cases ten years, or may order the grant of a new patent 
for such term not exceeding ten years |S. 15(6) |. 

Almost similar is the rule of procedure under the English Law 
on ail the points where the High Court of England is referred to 
as the deciding authority. 

Restoration of Lapsed Patent 

A patent may lapse due to the failure of the patentee to pay 
the fee prescribed within the time appointed, hut the same may be 
restored on an application stating the circumstances which ied to the 
omission <o£ the/ payment of the,, prescribed fee. If*th^,Ctintrq}ler 1 
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chat the omission was unintentional or unavoidable and that there 
was no undue delay in the making of the application for restoration, 
he may advertise the application and after the expiration of the 
prescribed period hear the case subject to an appeal order for restora- 
tion or otherwise (S. 16). 

Register of Patents 

In the Patent Office a book called the Register of Patents shall 
be kept in which all the names and addresses of the grantees of 
patents are entered together with notifications of assignments and 
transmissions of the said patents or amendments, extensions and 
revocations (S. 20). 


Effect of Patent 

The effect of a patent is that it gives an exclusive right to the 
inventor and will bind all parties including His Majesty the King 
which means all the Officers and dc|>artments of the State. However, 
the proprietor of the patent has a right to assign it to the Central 
Government in India or the Crown in India either lor \aluablc con- 
sideration or without it. 


Designs 

Designs may also he registered by an application to the Controller 
and such registered design may lx* in more than one class. The 
certificate of registration shall be given for ihc designs by the Con- 
troller and a register has to be maintained lor designs also .is in 
the case of patents. 

A ‘design’ is defined hy the Indian Patents and Designs Act, 
1911, as — 

“design'’ means only the featuies of shape, configuration, pattern 
or ornament applied to any article by any industrial process or means, 
whether manual, mechanical or chemical, separate or combined, which 
in the finished article appeal to and arc judged solely by the eye ; 
but does not include any mode or principle of construction or any- 
thing which is in substance a mere inuhanicul device, and does not 
include any trade mark us defined in Section 478, or property mark 
os defined in Section 470 id ilu Indian Penal Code |S. 2(5) |. 

COPYRIGHT 

Tlie Indian Copyright Act of 1914 closely follows the English 
Act of 1911 or in facL is an adaptation of the English Act so that 
the uniformity between the two Acts may not be endangered. Only 

Wdifingnstfi hoie and there were mack to suit Indian w ad to . 
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Natalie and Scope of Copyright 

The Copyright subsist* under the Act, throughout the parts of 
His Majesty's dominions to which the Act applies, in every original 
literary, dramatic, musical and artistic work first published within the 
British dominions and in the case of an unpublished work, if the 
author was at the date of the making of the work a British subject 
or resident within the British Empire or dominions but in no ocher 
works except so far as the protection conferred by the Copyright Act 
as extended by Orders in Council on the Act under self-governing 
dominions 10 which this Act did nnt apply originally or to foreign 
icmntrics (S. 1). 

The “ copyright 99 is defined as follows:— 

Bor the purpose* of this Act, kl copyright 11 means the sole right 
•In produce or reproduce the work or any substantial part thereof 
111 any material lorm whatsoever, to perform, or in the case of 
n lecture Lo deliver, the work or any substantial part thereof in public; 
il tbt work is unpublished, to publish the work or any substantial 
part thereof : and shall include the sole right- - 

(<r) to produce, reproduce, perform, or publish any translation 
ol thi walk; 

(b) in the case oi a dramatic work, to convert it into a novel 
or other non-drama tic W’ork ; 

(*) in the rase ol .1 novel or other non dramatic work or of 
an artistir work, to convert it into a dramatic work, by 
way ol performance in public or otherwise ; 

( d) in the case of a literary, dramatic or musical work, to make 
any record, perforated roll, cinematograph film, or other con- 
trivance by means ol which the work may he mechanically 
performed or delivered ; 

and to authorize any such acts as aioiesaid [S. 1(2) |. 

In this connection it should lie noted rhat the copyright is 
conferred in respect ol published nr unpublished original literary, 
dramatic, musu.al and artistic work. Ideas and opinions ate not 
the subject of copyright but only the form in which such ideas or 
opinions arc expressed are subject to copynght and that too to the 
extent that a substantial part of the form must not be copied. 

Literary Work 

Tlte copyright in the case of ‘literary work* is strictly confined 
to the literary composition of the author and not his ideas or opinions, 
Among literary works are included maps, charts, plans, table* and 
enpiktions. The name or title of the book is, generally speaking, 
not the subject of copyright unless the title also constitutes a literary 
composition, within the meaning of law. 



Indian Mercantile Law 


4 * 


Dramatic and Musical Work 

There is a copyright in dramatic and musical works not only 
in the actual wording of the work, but also in the various dramatic 
incidents created, with the result that if they are all taken simulta- 
neously, there may be an infringement in connection with the copy- 
right. In cases of scenic arrangement or acting on the stage it is 
held that they cannot be the subject of copyright unless some con- 
venient form is given to them. In the case of moving pictures the 
film is taken as a dramatic work where a combination of the incidents 
represented give the work an original character. 

Artistic Works 

Artistic works are also subjects of copyright in which arc 
included works of painting, drawing and artistic craftsmanship and 
works of art and photographs. In the case of a building, its design and 
structure have a copyright as an artistic work in the same way. The 
artistic work connected with engravings and photographs inay have 
a copyright. 

Infringement of Copyright 

Copyright in a work is deemed to be infringed by a person 
who without the consent of the owner of the copyright, does any- 
thing, the sole right to do which is conferred on the owner of the 
copyright (S. 2). This is, however, subject to the condition that any 
fair dealing with any work for the purposes of study, research, criticism, 
review or newspaper summary, will not be an infringement of the 
copyright If a publication of a collection is composed of non-copy- 
right matter for the use of schools and is so described in the title 
and in advertisements by the publisher, it is not infringement of 
copyright provided that the passages taken are not more than two 
from works by the same author. The publication in a newspaper of 
a report of a lecture delivered in public is not an infringement of the 
copyright, unless the report is prohibited by conspicuous written or 
printed notice affixed before and maintained during the lecture, at 
or about the main entrance of the building in which the lecture is 
given ; neither is it an infringement where a person reads in public, 
any p reasonable extract from any published work. However, a copy- 
right in a work shall be deemed to be infringed by any person in the 
following cases; — 

(a) sells or lets for hire, or by way of trade exposes or offers 
for sale or hire ; or 

(£) distributes either for the purposes of trade or to such an 
extent as to affect prejudicially the owner of the copyright ; or 

(r) by way of trade exhibits in public ; or 

(d) imports for sale or hire into any part of His Majesty's 
dominions to which this Act extendi, any work which to nis 
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knowledge infringes copyright or would infringe copyright 
if it hod been made within the part of His Majesty's 
dominions in or into which the sale or hiring, exposure, 
offering for sale or hire, distribution, exhibition, or importa- 
tion took place |S. 2(2)]. 

Copyright in a work shall also be deemed to be infringed by any 
person who for his private profit permits a theatre or other place 
of entertainment to be used for the performance in public or the 
work without the consent of the owner of the copyright, unless 
he was not aware and had no reasonable ground for suspecting that 
the performance would be an infringement of copyright [S. 2(3)]. 

Term of Copyright 

Nonnally the term of the copyright is the lifetime of the author 
" and a period of fifty yean afteij his death. However, at any time after 
the expiration of twenty-five years, or where copyright subsists at the 
passing of the Copyright Act of 1914, after expiration of thirty years, 
from the death of the author of a published work, the copyright cannot 
be regarded as infringed in cases where a notice of intention to repro- 
duce the work is given in writing and royalties for the benefit of the 
owner the copyright are paid tor the copies so published (S. 3). In 
cases, however, of translations first published in British India, the sole 
right to produce, reproduce, perform or publish such translations shall 
subsist only for ten years (S. 4). 

Where the work has been written by two or more authors where 
contributions of each Cannot be distinguished, the Copyright will 
subsist during the lifetime of the author who first dies and for a term 
of fifty years thereafter or during the life of the author who dies 
last whichever period is longer (S. 16). 

Insolvency of Owner of Copyright 

Where the owner of copyright who becomes bankrupt, has in 
his turn secured the assignment of the copyright in his own favour 
by the author of the work on condition that the insolvent owner 
was liable to pay royalties, neither the official assignee, nor the 
trustee in bankruptcy can sell or authorize the sale of the assignment 
of this copyright to any buyer except on condition that the said 
purchaser continues to pay to the author the same royalty as was 
payable by the bankrupt assignee or owner. 

Copyright in Photographs 

The term for which copyright shall subsist in photographs is 
fifty yean from the making of the original negative from which the 
photograph was direedy or indirectly derived, and the owner of the 
negative at the time it was made, will be the proprietor or author 
of the work with copyright in photographs ( 5 . 21). 



CHAPTER XXI 

INDUSTRIAL LAW 

It is our purpose to deal with certain miscellaneous industrial and 
other Acts which arc necessary tor study to the students of commerce 
along with the subject ol Mercantile Law and which happen to be 
on the syllabuses for the K.Com. degree ol \arious Indian universities, 
as well as other professional examination lmards. 

INDIAN FACTORIES ACT 

Tlie law regulating labour in factories was consolidated by the 
Factories Act, 1934, which was lurlher amended hy Act XI ot 1935. 
This Act was originally passed as the Indian Fartorics Act in the 
year 1911 and was amended or modified during subsequent years, 
the last modification to tin Litter Ait being made in the year 1931. 
The object of the Factories Act is to protect the position ot workmen 
of various ages employed in factories ot both the sexes, by laying 
down rules relating to their health and '■alety, conditions ol employ- 
ment, etc. 


Factory 

For the purpose ol this Act, the word * factory M is defined as 
follows : — 

“ Factory means any premises including the precincts thcreoi 
wherein twenty or more workers are working, or were working on 
any day of the preceding twelve 1 non ills, and in any part of which 
a manufacturing process is being carried on with the aid ol power, 
or is ordinarily so carried on, hut does not include a mine subject 
to the operation of the Indian Mines Act, 1923.” 

The word manufacturing process as used in the abo\e definition 
means any process— 

(i) for making, altering, repairing, ornamenting, finishing or 
packing, or otherwise treating any article or substance with 
a \iew to its use, sale, transport, delivery or disposal ; or 

(if) for pumping oil, water or sewage ; or 

(fif) for generating, transforming or transmitting power. 

Health and Safety 

The Act deals with the health and safety of empbyees in a special 
Chapter and lays down that the factory should be (1) kept clean 
and free from effluvia arising from any drain, privy or other nuisance, 
(2) that it shall not be overcrowded while the work is carried on 
therein so as to be injurious to the health of the employees, (3) that 



Indian Factories Jet 


V4 

it shall be ventilated in such a manner as may be prescribed, (4) that 
adequate measures shall be taken so as to render harmless as far as 
practicable any gas, vapours, dust or other impurities generated in 
course of work carried on therein that may lie injurious to health, 

(5) that atmosphere shall not be rendered so humid by artificial 

means as to be injurious to the health of the persons employed 

therein. 

In connection with the above the law provides that in the case of 
factories carrying on a process involving the creation of dust or other 
impurities, which when inhaled by the workers is injurious to their 
health, the inspector may, if he thinks that this inhalation could to 
a great extent be pi evented In die me of a Ian, or other mechanical 
device, get it done by serving a notice 011 the manager of the 
factory in writing. 

There are similar provisions to ensure ihat the factory shall he 
sufficiently lighted, thal the water used lut humidifying shall be 
pun* and that the public supply ol drinking water or any other 

source of water ordinarily used im dnuking is elfin, lively purified 
bdorc use. Proper sanitary arrangements such as sun able latrine 
accommodation, as well as, when the 1ol.i1 (jij\ eminent requires, a 
separa.e urinal accommodation lor the cmplojirs, have to lie provided 
and the drinking water has to lie maintained in sufficient quantity 
for the use ol employees. The doors hue to lie constructed in a 
way as to open outwards and proper fire escapes have to be main 
tainrd. 


Fencing of Machines 

Regarding machinery, the Act provides thal it should he properly 
fenced so that the safety of the workmen employed m the factory 
and near the dangerous type's ol machinery is assured as iar as 
possible. The inspectors have to see thal this lencing musi lie con- 
stantly maintained in an efficient slate. It has hern held in on* 
case, viz. Jargon \. t, G. Mull if nr Motor Body Co „ Ltd., (iqn) 
1 K.B. 54(1, that this obligation for fencing is absolute and applies to 
every hoist or teaglc whether connected vvilli mechanical power or 
not. It is not sufficient that this fencing is done in a manner usual 
in the best factories ot the district, but it must he ienced according 
to the besr method known at the time so as to be equally safe 
whichever way the machinery is worked. | SthoflM v. Schunc^ 
(1855) 24 L.T. ( 0 A)-| In »nc other case the court went further 
and laid down that it was necessary to fence even though it ijs 
commercially impracticable or mechanically impossible to fence 
securely. {Davis v. Thomas Gvan & Co ., Ltd., (1919) a K-B, 39.) 
The trend of all the English decisions clearly vhows that the courts 
have taken the requirements of the Act as to fencing very seriously 
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and have persisted in emphasising that there should be no possible 
concession in this connection. 

Women and Children 

A child under the Act means a person who is under the 
age ol fifteen yean. The Act prohibits the presence of children in 
any factory or any part thereof, where in the opinion of the inspector 
their presence involves danger or injury to the health of such 
children. It also provides that women or children shall not 
be allowed to clean any part of the mill gearing or 
machinery of a factory while it is in motion, or to work between 
the fixed and traversing parts of any self-acting machine while such 
machine is in motion. Women and children are also not to be 
employed in any part of the factory used for pressing cotton in 
which a cotton opener is at work ; provided that, if the feed-end ot 
a cotton-opener is in a room separated from the delivery end by a 
partition extending from the floor to the root, (or to such height as 
the inspector may, in any particular case, specify) women and children 
may be employed in the room in which the feed -end is situated 
(Sec. 29). 

A further provision in this regard is that 110 child is to be 
employed in any factory who does nut possess a certificate to the 
effect that he is not less than twelve years of age and is fit for 
employment in a factory. No child is to be employed before six 
o'clock in the morning or after seven o’clock in the evening and 
shall not be allowed to work lor more than five houn in any one day. 

In the case of women, 110 women can be employed before six 
o’clock in the morning or after seven o’clock in the evening and 
in the aggregate for more than 10 houn in any one day. Here 
also an interval of at least one hour ought to be provided for and 
no female employee can be employed at one time at a stretch for 
more than six hours. 

Houn of Employment Generally 

Generally speaking, for all employees the provision is that no 
person shall be employed in a factory for more than fifty-four hours 
In any week or if the factory is a seasonal one for more than sixty 

hours in one week, or more than ten hours in any one day. The 

other rule which applies to all classes of workmen is that no work- 
man is to be employed on a Sunday unless he has had or is going 
to have a holiday for a whole day on one of the three days immediately 
preceding or succeeding the Sunday and the manager has, previous 
to the Sunday or substituted day whichever is earlier, given notice 

of his intention to do so to the inspector and displayed a notice 

to that effect in the factory. 
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The rules with regard to these hours have been very strictly 
construed in English law courts where in one case, viz. Prior v. 
Slaith waite Spinning Co (1898) 1 Q.R. 881, a boy who cleaned 
machinery for his own amusement during meal times was held to 
be working. Further it is provided that the manager should see 
that no person is employed in his factory whom he knows, or has 
reason to believe, to have already l>cen employed on the same day 
in any other factory. 

Inspectors and Certifying Surgeons 
We have seen all throughout that inspectors are referred to in 
this section. These are officers appointed by the Local Government by 
notification in the local official “ Gazette ” to act in such a capacity. 
These inspectors are person* who are not directly or indirectly inter- 
ested in a factory or in any process or business carried 011 therein 
or in any patent or machinery connected therewith. These inspectors 
have powers subject in the rules 111 that hehall which they can 
exercise within the local limits for which they are appointed — 

(n) to enter, with such assistants (if any), being [arsons in the 
employment of Government or ot any municipal or other public 
authority, as they think lit, any place which is, or which they have 
reason to believe to be, used as a factory or capable of being declared 
to be a factory under the provisions of Section 5 ; 

(£) to make such examination ol the premises and plant and of 
any prescribed registers, and take on the spot or otherwise such 
evidence of any persons as they may deem necessary for carrying out 
the purposes of this Act ; and 

(1 c ) to exercise such other powers as may be necessary for carry- 
ing out the purposes of this Act. 

Provided that no one shall be required under this section to 
answer any question or give any evidence tending to criminate him- 
self (Sec. 11). 

Certifying Surgeons 

These are medical officers appointed by the local Government in 
the same manner, whose duty it shall be to issue certificates to 
persons desirous of being employed in a factory situated within the 
limits for which they are appointed, or on the application of parents 
or guardians of such persons, or of the manager of such factory in 
which such persons desire to be employed after examination. The 
certificate is to be given in a prescribed form stating the age as nearly 
as can be ascertainol by examination and that the person is fit far 
such employment These surgeons have full power to revoke any 
certificate entered by them granted to any child who in their opinion 
is no longer fit far employment in a factory. Where such certificate 
is refused the certifying surgeon has to state in writing his itan% 
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for such refusal. Thu certifying surgeon has a right to authbrize 
any registered practitioner to exercise the functions assigned to him 
as to examination, blit the certificate given by such [icrson must be 
confirmed on personal examination by the certifying surgeon himself, 
if it is to continue lor a period at more than ihicc months (See. 12). 
In other words, a certificate granted by the nominee of the certified 
surgeon shall expire alter three months oi tlu date on which it is 
granted. 


WORKMEN'S COMPENSATION ACT. 1923 

This .Vet creates a liability to pay compensation for an accident 
under certain circumstances and not to pay damages. The idea here 
is that ii a workman employed in the ser\ico or employment, meets 
With an accidenL or injury, the employer would become liable under 
certain circumstances to pay compensation to the workman or to 
ihose dependent upon linn. The Act lays down that ii personal 
injury is lausul to a sunk man by aindcni in unirsr i>1 Ins employ 
ment or arising out ol it, the emplovei shill he liable to pay imn- 
pcnsation as provided by iJk Ad. 

Cases Wheic Employei Not Liable 

The urns where employer is not liable are: - 

(1) when the iniurv does not result in total or partial disable* 
incur lor a period exceeding ro days. 

(2) when ihc injury is mused at the lune when the workman 
was under the influence oi drinks nr drugs or was wiliully disobey- 
ing an order expressly gi\cn or breaking a rule expressly framed ior 
his safety 01 his wiliul removal or disregard of any saiely-guard or 
other device which to his knowledge was provided ior the purpose 
of securing his safety ( 5 . j). 

The word accident is here usi'd in its popular sense. A disease 
contracted as a result ol continued ouiipaLion in a pat lnular employ- 
ment is noi a personal injury by accident within ihc Ait. The 
workman concerned has also to establish that the incapacity was the 
natural and probable consequence of the injury. The employment 
of the workman docs not necessarily commence from the moment 
when he reaches the place where he has to begin his work and to 
the moment when he ceases that work. A reasonable interval of 
time and space has to be included. (Gone v. Norton Hill Colliery 
Co., (1909) 2 K..B. 539.) 

When a workman is employed to do a particular work and he 
goes outside his own sphere and interferes with a machine which 
has nothing to do with his work and which is assigned to tome other 
workman, he cannot claim compensation. (Love \. Pearson^ (1&99) 
r Q.B. 261.) If, however, though in course of employment .the 
accident which has occulted » an ordinary accident of life,, them ca* 
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be no claim for compensation ; as for example in one case where a 
workman sprained his finger while removing his socks preparatory 
to trs work or where a man was seized with giddiness causing him 
to fall downstairs it wis held thar a claim did not arise out of 
an accident specially connected with the employment. (Peel v. 
Lawrence t* Sons , Ltd., (1912) s B.W.C.C. 274; Buttler v. Burton - 
on-Trent Union, (1912) 5 B.W.C.C. 355.) 

Of course the workman himself or all those who claim on his 
hehalf must prove that the accident arose out of and in course of 
employment ; in other words, the onus of proof is on him. ( Ponufret 
v. Lancashire & Yorkshire Railway Co., (igo^) 2 K.B. 718.) 

Who is a Workman ? 

“Workman" is defined by Section 2( i)(n) of Workmen's Com- 
pensation Act nt 1923 as ami tided up to 1933 dS Ufln y I* 1 * 011 (other 
than a person whose t iupluyinint is of a casual nature and who is 
employed otherwise than Jot the purposes oi the employer's trade 
or business) who is— 

(0 a railway seivanl a 1 defined in section 3 of the Indian Railways 
Act, 1890, not permanently employed in any administrative, district 
or sub-divisional office ut a railway and not employed in any such 
capacity as is specified in Schedule IT ; or 

(it) employed on monthly wages not exceeding three hundred 
rupees, in any such capacity as is specified in Schedule II, whether 
the contract of employment wat. made before ur after the passing of 
this Art and whether such eontiMci is expressed or implied, oral, or 
In wilting ; but does not include any person woi king in the capacity 
of a member ol His Majesty's naval, nnlitaiv or air foreps and any 
'reference to » woikmun who hn* been injured shall, where the 
workman is dead include a inleience to his dependents or any 
of them ” 

The Sihi' 1 iK II as rcierrul to abou luithcr ilaboraks the 
definition by slat mg that the following persons would fall under the 
heading of workman vuthin the rivalling ol Scition a( 1 )!*)■ - * 

(1) employed, otherwise than ni a clerical capucity or on a iail« 
way, in connection wirh the operation oi mainleuance of mechanically 
propelled vehicle^ ; 01 

(2) employed, otherwise than m a clerical capacity, in any premises 
wherein, or within the precincts wheieof, on any one day of the 
preceding twelve mouths, ten 01 moic persons have been employed in 
any manulnclui mu piocLss. »**. defined in clause (t) of Section 2 of the 
Indian Partin its Ad, 1911, 01 in any kind ol work whatsoever incidental 
to or connected wnli any such manuh* during process or with the 
article made, and steam, watei or othei mechanical powei of electrical 
power is used , or 

(3j employed for the purpose ol making, altering, repairing, orna- 
menting, finishing nr olhrvwtfe adapting fur use, transport or sale any 
article or part ol in ailiele in any premises wherein or within the pre- 
cincts wheieoi, on any one day of Lhe mecediug twelve inontlis, fifty 
or more persons have been so employed ; or 

< 4 ) employed in the manufacturing or handling of explosives in 
any premises wherein, or within the prednete whereof, on any one day 
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of the preceding twelve months, ten or more persons hive been so 
employed ; or 

(5) employed, in any mine as defined in clause (f) of Section 3 of 
the Indian Mines Act, 1923, in any mining operation, or in any kind of 
work, other than clerical work, incidental to or connected with any 
nlining operation or with the mineral obtained, or in any kind of work 
whatsoever below ground. 

Provided that any excavation in which on no day of the preceding 
twelve months more than fifty persons have been employed or explo- 
sives have been used, and whose depth from its highest to its lowest 
point does not exceed twenty feet, shall be deemed not to be a mine 
for the purpose of this clause ; or 

(6) employed as the master or as a seaman of — 

(a) any ship which is propelled wholly or in part by steam or 
other mechanical power or by electricity or which is towed 
or intended to be towed by a ship so propelled ; or 

(b) any ship not included in sub-clause (a) of fifty tons net 
tonnage or over; or 

(7) employed for the purpose of loading, unloading, fuelling, con- 
structing, repairing, demolishing, cleaning or painting any ship of 
Which he is not the master or a member of the crew, or in the handling 
or transport within the limits of any port subject to the Indian Ports 
Act, 1908, of goods which have been discharged from or are to be 
loaded into any vessel ; or 

(8) employed in the construction, repair or demolition of— 

(a) any building which is designed to be or is or has been 
more than one storey in height above the ground or twenty 
feet or more from the ground level to the apex of the 
roof; or 

(b) any dam or embankment which is twenty feet or more in 
height from its lowest to its highest point; or 

(c) any road, bridge, or tunnel; or 

(d) any wharf, quay, sea-wall or other marine work including 
any moorings of ships ; or 

(9) employed in setting up, repairing, maintaining, or taking down 
any telegraph or telephone line or post or any overhead electric line 
or cable or post or standard for the same; or 

(10) employed, otherwise than in a clerical capacity, in the con- 
struction, working, repair or demolition of any aerial ropeway, canal, 
pipe-line, or sewer ; or 

(11) employed in the service of any fire brigade; or 

(12) employed upon a railway as defined in clause (4) of Section 
3, and sub-section (1) of Section 148 of the Indian Railways Act, 1990, 
either directly or through a sub- contractor, by a person fulfilling a 
contract with the railway administration ; or 

(13) employed as an inspector, mail guard, sorter or van-peon 
in the Railway Mail Service, or employed in any occupation ordinarily 
involving out-door work in the Indian Posts and Telegraphs Depart- 
ment; or 

(14) employed, otherwise than in a clerical capacity, in connection 
With operations for winning natural petroleum or natural gas ; or 

(15) employed in any occupation involving blasting operations; or 

(18) employed in the making of any exravation in which on any 

one day of the preceding twelve months more than fifty persona have 
been employed or explosives have been used, or whose depth from its 
highest to its lowest point exceeds twenty feet ; or 

(17) employed in the operation of any ferry boat capable of carry- 
ing moris than fen persons; 'or 
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■ <18) employed, otherwise than in a clerical capacity, mi any aetata 
Midi is maintained to the purpose of growing cinchona, coffee, 
rubber or tea, and on which on any one day in the preceding twelve 
months twenty-five or more persons have been so employed ; or 

OB) employed, otherwise than in a clerical capacity, in the gene- 
rating, transforming or supplying of electrical energy or in the gene- 
rating or supplying of gas; or 

(20) emp -toyed in a light-house as defined in clause (d) of Section 
2 of the Indian Light-house Act, 1927 ; or 

(21) employed in producing cinematograph pictures intended to 
public exhibition or in exhibiting such pictures; or 

(22) employed in the training, keeping or working of elephants 
or wild animals; or 

(23) employed as a driver. 

Explanation. — In this Schedule, w the preceding twelve months’* 
relates in any particular case to the twelve months ending with the 
day on which the accident in such case occurred. 


Amount of Compensation 

When death occurs the compensation in the case of an adult is 
a sum equal to thirty months’ wages or rupees two thousand five 
hundred, whichever is less. In the case of a minor it is rupees two 
hundred. 

Where permanent total disablement results a sum of forty-two 
months’ wages or rupees three thousand five hundred, whichever is 
less, is payable to an adult whereas a sum equal to eighty-four months’ 
wages or rupees three thousand five hundred, whichever is less, is 
payable to a minor. 

]f the permanent disablement is not total but partial, the follow- 
ing table is laid down in Schedule ) of the Act : — 


List 0 / injuries deemed to result in permanent partial disablement 


Injury 

Loss of right arm above or at the elbow 

Loss of left aim above or at the elbow 

Loss of right arm below the elbow 

Loss of leg at or above the knee 

Loss of left arm below the elbow 

Loss of leg below the knee 

Permanent total loss of hearing 

Loas of one eye 

Loss of thumb 

Loss of all toes of one foot 

Loss of one phalanx of thumb 

Loss of index finger 

Loss of great toe 

Loss of any finger other thanjbdex finger 


l 

1 


Percentage of 
loss of earning 
capacity 


70 

60 

00 

60 

50 

50 

50 

30 

25 

20 

10 

10 

10 

5 


Note.-- Complete and permanent loss of the use of any lhnb or 
member referred to in this Schedule dull be deemed to be the 
— „f th. ^ th»t lim b, o r roembtf . 
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Incases of temporar y disablement, tottl or paiti^ half-mqitrhly 
payment is made cm the sixteenth day after the expiry of a watting 
p&rfcd of ten days from the date of disablement and ' 
monthly during the disablement or during a period of five years, 
whichever 'period is shorter. This payment is to an adult at the 
rate of rupees fifteen or a sum equal to one-fourth of his monthly 
wagfes, whichever is less, and in the case of a minor it is a sum. equal 
to one-third or after he has attained the age of fifteen years naif 
of his monthly wages but no: exceeding in any case rupees fifteen 
(S- 4 ). 

Also if the injury has occurred when the workman was under 
the influence of drink or drugs or was wilfully disobedient to the 
order expressly given in connection with securing the safety of work- 
men or where there was wilful removal or disregard by the workman 
of any safety-guard or other device which he knew lo have been 
provided for the purpose of securing the safety of workmen, the 
employer shall not be liable for any injury caused to him under 
such circumstances.. Not only this but even a workman, employed 
in any employment which involves the handling of wool, hair, bristles 
or animal caracasses or the loading, unloading or transfer of any 
merchandise, contracts the disease of antifax or -if a workman whijc 
in the service of an employer in whose seijv ice he has begin $pnployed 
for a continuous period of not less than six months in one of the 
employments specified in Schedule III of die Act, contracts any 
disease specified therein as an occupational disease peculiar to that 
employment, the contracting of the disease shall be deemed to be 
an injury by accident within the meaning of this Act and unless the 
employer proves to the contrary, the accident should be deemed to 
have arisen out of arid in the course of the employment. The period 
of sen-ice is to lie deemed to be continuous w r hich has not included 
a period of service under any other employer during that time. 
Schedule III referred tp above is as shown below. 

SCHEDULE III 
List of Occupational Diseases 

Occupational disease Employment 


Lead poisoning or its sequelae 

Phosphorus poisoning or its 
sequelae 

Mercury poisoning or its 

sequelae 


Any process involving the use of lead 
or its preparations or compounds. 

Any process involving the Use of 
phosphorus or its preparations nr 
compounds. 

Any process involving the use of 
mercury ot preparations or 
compounds. 
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Occupational disease 


Employment 


‘^Poisoning by benzene and ics 
homologues, or the sequelae 
of such poisoning 

Chrome ulceration or its 
sequelae 


Compressed air illness or its 
sequelae 


Handling benzene or any of its 
hcmologues : and any process in the 
manufacture or involving the use of 
benzene or any of its homologues. 

Any process involving the use of 
chromic acid or bichromate of 
ammonium, potassium or Bod’um or 
ocher preparations. 

Any process carried on in compressed 


Monthly Wages 

Monthly wage* arc calculated as follows: — 

(1) where :he workman has, during a continuous period of 
not less than twelxe months immediately preceding the accident, been 
in iht veisice of the employer who is liable to pay compensation, 
»he monthly wages ol the workman shall lie onrtwelHi ol the total 
wages whidi have lallen due tor payment to him hy the employer 
in the last twelve months ol that period 

(2) in other cases, thw monthly wages shall be thirty times the 
mul wages earned in respect oi the last continuous pcnod ol service 
immediately preceding the accident irom the employer who is liable 
to pay compensation, dmded by the number ol days comprising such 
period. 

Distribution of Compensation 

The Ail provides that compensation 111 iht case ol injury 
resulting in death has to he deposited with the Commissioner and 
that no payment should be made directly hy the employer except 
lor funeral expenses advanced by the employer to any dependent or 
other person not exceeding rupees one hundred m the case ol any 
one dependent. This advance may oi course lie deducted Irom the 
compensation amount ultimately deposited with the Commissioner. 
Tlie Commissioner is given lull power to apportion among the 
dependents ol the deceased workman this deposit after deducting 
any amount which he may have paid as advance. It, however, the 
amount is to be payable to a woman or a person under a legal 
disability the same may be invested or otherwise dealt with for the 
benefit of such woman or (icrson under disability (Sec. 8 ). 

The Commissioner must be given notice of the accUfcnt ax 
soon ib practicable after the happening of the event and the procced- 
ia^jvhich wsim ii& 

V " 
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occurrence of such an accident. Jo case the accident has resulted in 
contracting a disease, it shall have been taken to have occurred on 
the first of the days within which the workman was continuously 
absent (Sec. 10). It has been held that incapacity for work means 
loss or diminution oi the wage earning capacity and includes inability 
to get work as a result of the injury which the workman has sustained. 
(Ball v. Hunt 6 Sons, Ltd., (1912) A.C. 496.) 

Commissioners 

We have seen that the Commissioners play an important part 
in connection with the working of this Act. These Commissioners 
•re appointed by the local Government by notification in local official 
Gazette and are deemed to be public servants. These are the officers 
before whom, in default of an agreement, all proceedings under this 
Act on the question oi liability tor compensation including the 
question as to whether the person injured was a workman have to 
be referred. No civil court has jurisdiction to settle these questions 
which are thus brought under the jurisdiction of the Commissioner. 
Of course, the Commissioner to be referred to is the Commissioner 
for the local area in which the accident takes place (Sees. 19-20-21). 
The Act aims at an amicable settlement if possible between the 
employer and the workman and the application therefore has not 
to be made to thr Commissioner unless and until the question at 
issue is one on which they have been unable to settle by agreement. 
The Commissioner is given all the powers of a civil court under thr 
Code of Civil Procedure, 1908, tor the purpose of taking evidence 
on oath and of enforcing the attendance id witnesses and compelling 
production of documents. A brief memorandum of the substance 
of the evidence ol other witnesses has to lie taken down by the 
Commissioner. He may, if he thinks fit, submit any question of 
law for decision to the High Court (Secs. 25, 25 and 27). If, however, 
the parties have come to a settlement the memorandum thereof is 
to be sent by the employer to the commissioner, who on being satisfied 
as to its genuineness records same in a register kept for thr purpose. 

Appeals 

There is an appeal to the High Court from the following orders 
of the Commissioner: — 

(1) an order awarding as compensation a lump sum whether 
by way of redemption of a half-monthly payment or otherwise or 
disallowing a claim in full or in pan for a lump sum ; 

(2) an order refusing to allow redemption of a half-monthly 
payment ; 

(3) an order providing for the distribution of compensation 
among the dependants of a deceased workman, or disallowing any 
claim of a person alleging himself to be such dependant ; 
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(4) an order allowing or disallowing any claim for the amount 
of an indemnity under thr provisions of subjection (2) of Section 12 ; 
or 

( 5 ) an order refusing to register a memorandum or agreement 
or registering the same or providing for the registration of the same 
subject to conditions. 

Provided, further, lhat no appeal shall lie in any case in which 
the parties have agreed to abide by the decision of the Commissioner, 
or in which the order of the Commissioner gives effect to an agree- 
ment come to by the parties. 

(a) The period of limitation for an appeal under this section 
shall be sixty days. 

(6) The provisions of Section 5 of the Indian Limitation Act, 
hjoH, shall be applicable to appeals under this Section. 

INDIAN TRADE UNIONS ACT, 1926 
^ Trade Union 

A “ trade union " is defined hy the Act as any combination, 
whether temporary or permanent, formed primarily for the purpose 
of regulaLing the relations between workmen and employers or be- 
tween workmen and workmen, or between employers and employers, 
nr for imposing restin' I i\c conditions on the conduct ol any trade nr 
business, and includes any federation of two or more trade unions. 

Registration 

Any sc\en or more members of a trade union may subscribe 
their names to the rules of the trade union and otherwise complying 
with the provisions ol the above Act apply ior registration under 
the Act to the registrar of trade unions appointed by the local 
Covcrnmcnt for the province (Secs. 3 and 4). The application has to 
be accompanied by the following : — 

( 1 ) the names, occupations and addresses of the members making 
the application ; 

(2) llie name oi the trade union and the address of its head 
office ; and 

(3) the tides, names, ages, addresses and occupations of the 
officers of the trade union (Sec. 5). 

This registration shall not be given unless the executive is 
constituted according to the provisions of this Act and the rules of 
the union provided for die following matters : — 

(1) the name of the trade union ; 

(2) the whole of the objects* for which the trade union has 
been established ; 
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the whcle of the rurroses for which the general fond* of m hr 
trade 'union shall be annlicahle, all of which purposes shaft he pur- 
poses to which such funds are all fully applicable under ’his Act ; 

'(4) the admission of ordinary manbers who shall be persons 
actually engaged or employed in an industry with which the trade 
union is connected, and also the admission of the number of 
honorary or temporary members as officers required under Section 22 
to form the executive of the trade union ; 

(5) the maintenance of a list of the members of the trade union 
and adequate facilities for the inspection thereof by the officers and 
members of the trade union ; 

(6) the conditions under which any member shall be entitled 
to any benefit assured by the rules and under which any fine or 
forfeiture may be imposed on the members ; 

(7) the manner in which the rules shall be amended, varied or 
rescinded ; 

(8) the manner in which the members of the executive and 
the other officers of the trade union shall be appointed and removed ; 

(9) the safe custody of the funds of the trade union, an annual 
audit, in such manner as mav be prescribed, of the accounts thereof, 
and adequate facilities for the inspection of the account books by 
the officers and members of the trade union ; and 

(10) the manner in which the trade union may be dissolved. 

The precaution to be taken here is that the name under which 

the union seeks to be registered is not similar to that of any existing 
union (Sec. 7). O11 registration the registrar issues a certificate of 

registration in the prescribed Conn which is conclusive evidence of 
the fact that the said trade union has been duly registered. 

The registrar, of course, has the right to withdraw or cancel 
this certificate either on the application of a trade union itself or 
where the registrar is satisfied that rhe certificate has been ohtaincj 
by fraud or mistake or that the said trade union has ceased to exist 
or after receiving notice from the registrar it wilfully contravened 
ally provision of this Act : the same would be the case if the union 
had allowed any rule to continue in force which is inconsistent 
with any such provision of the Act or lias rescinded any rule provided 
for any matter, provision for which is required by Section 6 (Sec. 10). 
The party aggrieved either through the withdrawal or cancellation 
of certificate has a right to appeal within the prescribed period to 
such judge not below the grade of an additional or assistant judge 
of a principal civil court of original jurisdiction as the local (rover 11- 
ment may appoint in this matter. Acts such as Societies Registration 
Act, 1860, Co-operative Societies Act, 1912, Provident Insurance 
Soc&ies Act, 1912, the Indian Life Assurance Companies Act, 1912, 
and the Indian Companies Act, 1913, shall not apply to any trade 
union* 



Indim Ttadt Urvms Act, ip 6 4*1 

Funds of die Trade Union 

The funds of a registered trade union cannot be spent on objects 
other than those laid down by the Act such as, 

( f) payment of salaries and allowances and expenses to its officers 
or payment ot expenses for its administration including audit of 
accounts ; 

(2) for prosecuting or defending a legal action to which the 
union or any of its members is a party. When such prosecution or 
defence is undertaken for the purpose of securing or protecting any 
rights of the union or any rights arising out of the relations of any 
member with his employer or with a [>erson whom the member 
employs ; 

(3) the conduct of trade disputes on behalf of the trade union 
or any member thereof ; 

(4) the compensation of members lor loss arising out of trade 
disputes ; 

(5) allowances to members or their dependents on account of 
death, old age, sickness, accidents or unemployment of such 
members ; 

(6) the issue of, or the undertaking of liability under, policies 
of asiurancc on the lives of members, or under policies insuring 
members against sickness, accident or unemployment ; 

(7) the pros is ion oi educational, social or religious benefits for 
members (including the payment of the expenses of funeral or religious 
ceremonies for deceased members) or lor the dependents of members; 

(8) the upkeep of a periodical published mainly for the purpose 
of discussing questions affecting employers or workmen as such ; 

(q) the payment, in furtherance ol any of the nhjccts on which 
the general funds ot the trade union cnay be spent, of contributions 
to any cause intended to benefit workmen in general, provided that 
the expenditure in respect of such contributions in any financial year 
shall not at any time, during the year, be in excess of one-fourth 
of the combined total ot the gross income which has up to that 
time accrued to the general funds of the trade union during that 
year and of the balance at the credit of those funds at the commence- 
ment of that year. 

Constitution of Separate Fund for Political Purposes 

The trade union is permitted by the Act to constitute a separate 
fund from contributions separately levied for such funds and out 
of this fund payments may be made for the promotion of civic and 
political interests of its members in furtherance of the following 
objects : — 

(1) the payment of any expenses incurred, either directly or 
indirectly, by a candidate or prospective candidate for election os 
4 member of any legislative body constituted under the Government pf 
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India Act or of any local authority, before, during, or after the election 
in connection with his candidature or election ; or 

(a) the holding of any meeting or the distribution of any litera- 
ture or document in support of any such candidate or prospective 
candidate; or 

• (3) the maintenance of any person who is a member of any 
legislative body constituted under the (rovernmeut oi India Act nr 
of any local authority ; or 

(4) the registration of electors or the selection of candidate for 
any legislative body constituted under the Government of India Act 
or for any local authority ; or 

(5) the holding of political meetings of any kind, or the distri- 
bution of political literature or political documents of any kind. 

The above is subject to the condition that no member ol the 
union shall he compelled to contribute to the above fund for political 
purposes and that the union shall not have the right to exclude such 
member from the benefit oi the union or to inflict any disability 
by reason of that for such nnn-paytnenl. Neither has the union 
has a right to make such contribution for |x>liticai purposes a condi- 
tion precedent tor admission to its membership (Sec. 16). 

Books of Trade Union 

The books ol accounts oi a registered trade union and its list 
of memhers shall be open to inspection by any officer or member 
of the trade union at such limes as may he provided for in the rules. 

Dissolution 

When the trade union is dissolved the notice ut such dissolution 
signed by seven members and the secretary must within fourteen days 
of such dissolution be sent to the registrar. TTie registrar has to see 
that the said dissolution has been effected 111 accordance with the 
rules ol the union. 11 the rules do not provide foi the distribution 
of funds on dissolution, the registrar is given the power by the Act 
lo divide the funds amongst the members of the union, in such manner 
as may be prescribed. 

INDIAN TRADE DISPUTES ACT, 1929 

At the close of the war there was a great outbreak of industrial 
unrest on a large scale which led to the passing of the above Act 
by the Government of India after exploring the possibility to provide 
some machinery for the settlement of industrial disputes. The objects 
and reasons of this Act state that enquiries made with this objective 
in the year 1920 led to the conclusion that the conditions then 
existing in legislation for this purpose were not likely to be affected 
but that succeeding years saw a distinct change in the position 
through the growth of organizations of industrial workers and. die 
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increasing influence exercised by public opinion on the courts of 
disputes. Thus the above Act came to be taken seriously in hand 
afid passed. The main Chapters 3-14 of this Act relate to the establish- 
ment of tribunals for the investigation and settlement of trade 
disputes and the material has been taken generally from the British 
Industrial Courts Act of n>og. The Au provides lor some soft of 
a tribunal to which the industrial disputes may be referred and here 

it differs from the British Act inasmuch as the said Act sets up 

a standing Industrial court, whereas the Indian Act provides for con- 
ciliation boards which are to be appointed ad hoc like the courts ot 
inquiry in order to deal with disputes. 

The Indian Trade Disputes Act 1929 extends to the whole of 

British India including British Baluchistan and the Santal Parganas. 

It lays down that wherever any trade dispute existed or is apprehended 
between an employer and any ot his workmen or where the employer 
is the head of a department under the control of the Central Govern- 
ment or is the Federal railway authority or a railway company 
operating a fcdrral railway, the Central Go\ eminent may, by ordinary 
writing { a ) refer any matters appearing to he connected with or 
relative to the disputes to a ioiirt ol enquiry to he appointed by the 
Provincial Government or the Central Government as the case may 
lie, or (h) order the dispute to a board nt conciliation to be appointed 
by the Provincial Gcuernment or the Central Go\ eminent, as the case 
may be, for promoting a settlement thereafter. However, where both 
the parties to the dispute apply ciihcr separately or conjointly, for a 
reference to a court, nr where both parties apply whether separately 
or conjointly tor a reference to a board and the authority having 
the power to appoint is satisfied that the persons applying represent 
the majority ot each party, the court or board as the case may be, 
shall be appointed accordingly. 

For the purpose of this Act, an employer is defined as under ; — 

u employer ", in the case of any industry, business or undertaking 
carried on by any department of (any Government in British India), 
means the authority prescribed in this behalf or, where no authority 
is prescribed, the head of the department. 

A workman is defined as under : — 

" workman ” means any person employed in any trade or industry 
to do any skilled or unskilled manual or clerical work for hire or 
toward, but does not include any person employed ii the naval, military 
or air service of the Crown. 

A trade dispute is defined as under 

kf trade dispute ” means any dispute or difference between employers 
and workmen* or between workmen and workmen, which is connoted 
with the employment or non-employment or the terms of the employ- 
mffit, or with the conditions of labour, of any person ; 
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Courts of Enquiry and Boards of Condiiatkai 

The court of enqniry is to consist of an independent chairman 
and such other independent persons us the appointing authority thinks 
fil or may, if such authority thinks fit, consist oi one independent 
person, 'i his court may act as long as there is the prescribed quorum 
notwithstanding any vacancy in the number ot its members other 
than the chairman and may enquire into the matter referred to either 
in public or in private at its discretion, reporting thereon to the 
authority by which the court was appointed. The court may also, 
if it thinks fit, make interim reports. 

The board of conciliation shall consist of a chairman and two 
or more other members, ns the appointing authority thinks fit, or 
may, if such authority thinks fit, consists ol one independent person. 
Where the board consists ol more than one person the chairman 
shall be an independent person ,ind the other members shall be cither 
independent persons or person* appointed in equal numbers to 
represent the parties to the dispute. All persons appointed to represent 
a puny shall be appointed on the recommendation oi their party, 
provided, however, that il any party fails to make the necessary 
recommendation within the prescribed time, the appointing authority 
shall elect and appoint such person as n thinks hi to represent that 
party. Thr board having the prescribed quorum may act notwith- 
standing any vacancy in the number ot its members other than the 
chairman, provided, however, that where the board includes an equal 
number ot persons representing the parties to the dispute and the 
services oi any such persons cease to Ik available before the board 
has completed its work, the authority appointing the board shall 
appoint, another person to take his place, and the procedure shall 
be continued before the hoard so constituted. The duty of the board 
of conciliation will be primarily to endeavour to bring about a settle- 
ment ot the dispute referred to it and tor this purpose the board 
shall, in such manner as it thinks fit and without delay, investigate 
the dispute and all matters affecting the merits thereof and the 
right settlement thereat ter and in so doing may do all such other 
things as it thinks fit for the purjwse ol inducing the parties to 
come to a fair and equitable settlement of the dispute and may adjourn 
tKe proceedings for any period sufficient in its opinion to allow the 
parties to agree upon terms of settlement. If no settlement is arrived 
at during the course of the investigation the board must, as soon 
as possible after the close of the investigation send a full report 
regarding the dispute to the authority by whirh the board is appointed 
setting lorth the proceedings and the steps taken by the board for 
tfie purpose ot ascertaining the facts and circumstances relating to 
the dispute and of bringing about a settlement of it together *sth 
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a Kill statement of facts and circumstances and its findings and 
recommendations as it may think fi$. 

If, on the other hand, a settlement of the dispute is arrived at, 
a memorandum of settlement must he drawn up by the board and 
»igned by the parties, which memorandum and the board** report 

ol the settlement must be sent to the party by which :hc board was 

appointed. 

It will thus be seen that the objects of the court of enquiry are 
to investigate and report on such questions connected with the dispute 
as may be referred to them. The object of the board of conciliation 
is to try if possible to secure a settlement of the dispute. Both these 
courts are empowered 10 enforce the attendance of witnesses and 

production or documents. The reports of both these authorities are 

to be published. However, neither party to the dispute is bound :o 
accept the findings either of this tnurl of enquiry or the advice of 
the board ol conciliation but wha: is sought to lx* achieved is that 
a publication of the report* will bring into balance the force of public 
opinion whereby just conclusions on the report of the dispute may 
be reached. 

Public Utility Services 

With reference to public utility services, however, the above Act 
lays down a punishment, viz. imprisonment which may extend lo 
one monih or fine which may extend to Ks. 50 or both where any 
person employed in a public utility service goes on a strike in breach 
of contract without having given to his employer, within one month 
before so striking, no; less than 14 days' previous notice in writing 
of his intention to go on strike, ot where having given sikIi a notice, 
goes on strike before the expiry of the said notice. 

A similar punishment, viz. imprisonment which may extend lo 
one month or a fine which may extend to Rs. 1,000 or more is 
provided for in case of an employer carrying on public utility service 
who locks out his workmen in breach ot contract without having 
given them wiLhin one month before such lock-out not less than 
14 days 1 notice in writing of his intention to lock them out, or having 
given such notice locks them out before the expiry of the said notice. 
Where such employer is a corporation, company or other association 
of persons, any secretary, director, or other officer or person concerned 
with the management of these bodies shall be punishable unless he 
proves that the offence was committed without his knowledge and 
without hiiN^onsent, 

Illegal Strikes and Lock-outs 
A strike or a lock-out shall be illegal which — 

(a) has any object other than the furtherance of a trade dispute 
within the trade ot industry in which the strikers or employers locking 
put are engaged ; and 
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(b) is designed or calculated to inflict severe, general and pro- 
longed hardship upon the community and thereby to compel (any 
Government in British India, the Federal Railway Authority or the 
Crown Representative) to take or abstain From taking any particular 
course of action. 

The Act also provides for penalties to persons who declare, insti- 
gate and incite others to take }iar: or otherwise act in furtherance of 
a strike or lock-out which is illegal under Section i6, which penalty 
is simple imprisonment which may extend to three months or line 
which inay extend to Rs. 200 or to both. However, it lias been 
provided that no court shall take cognizance of any offence under 
Section 17, i.c., penalties for inciting, etc. an illegal strike, save on 
complaint made by or under the authority from the appropriate 
Government. 

Protection of Persons Refusing to take Part in 
Illegal Strikes or Lock-out i 

Section iH of the Act further provides that a person refusing 
to take part or to continue to take pari in any strike or lock-out 
which is illegal under Section 16 shall not be, by reason of such 
refusal or by reason nl any action taken by him under this Section, 
subject 10 expulsion of nr in any trade union or sneiety, or to any 
fine or penalty nr to deprivation of any right or benefit to which 
he or his representatives would otherwise he entitled, or be liable 
to be placed in any rrspect cither directly or indirectly, under any 
disability nr at any disadvantage as compared with other members of 
the union or society in spite of any rules to the contrary of a trade 
union or society. 

BOMBAY INDUSTRIAL DISPUTES ACT, 1958 

According to the objects and reasons, the All India Trade Disputes 
Act of 1929 which provides for the ap|)ointmcnt of courts of enquiry 
and boards of conciliation has failed in certain particulars. The 
procedure, it is argued, in connection with the appointment of these 
bodies has been found tD be so cumbrous and inconclusive in* character 
that the Act has been rarely used in India during the nine years 
it has been on the Statute book, llicy point out that the Govern- 
ment of Bombay in 1934 passed the Bombay Trade Disputes 
Conciliation Act providing tor the appointment of a labour officer 
whose chief duties arc to secure redress of the grievances of the 
work people employed in the textile industry in Bombay city and 
for the appointment of the Commissioner of Labour as the Chief 
Conciliator to bring the two parties to the trade dispute in this 
industry together, with - a view to their reaching an amicable settle- 
ment of the dispute. It was thus thought possible to extend the 
provisions of that Act so as to cover the textile industry in othqr 
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centra or to cover other trades and industries in different centres 
but there was nothing in that Act making it obligatory to parties to 
a trade dispute to endeavour to obtain a settlement of it by con- 
ciliation before resorting to a strike or lock-out. Thus the object 
of the above Bombay Act, according to Government oi Bombay, was 
to ensure that this was done. Jl is [jointed out that most countries 
of the world have comprehensive schemes oi legislation airmtig at 
peaceful settlement of all disputes between the employer and the 
employee and the provision lor prc\entiori oi conflict which result* 
in considerable financial losses, not only to the employers and to the 
employee, hut also to the community at large. According to the 
same authority, the world legislation on this subject varies widely 
in character, scope and extent and ranges from simple conciliation, 
cither by private arrangement or through prominent conciliators 
Appointed by the State, to compulsory acceptance by both parties ol 
decisions or awards given by industrial arbitration tribunals or by 
industrial courts. 

The Ad provides for the registration oE unions which have 
been recognized by employers roiucrncd or which lulfil certain 
requirements as regards membership. This legislation confers 
various rights on the unions in connection with representation on 
behalf ot the workers. The Acl also provides tor the appointment 
of labour officers and conciliators for each area nl the industry in 
the province and a specific machinery is scL up to ensure that the 
grievances of the workers or any alterations in their condition of 
service are fully considered. The most important principle enunciated 
by this Act is that ihcrc shall be no strikes or lock-ouLs until the 
whole of the machinery provided lor by the Act lor discussion and 
negotiation, has been made use ol and failing to observe this most 
necessary first step would make any strike or lock-out, that may he 
declared, illegal. 

The Commissioner of Labour is Lo be ex-oflicio chief conciliatoi 
under this Act and his jurisdiction extends throughout the province. 
The Provincial (Jovcrnmcnt may, hy notification in the official 
Gazette, appoint any person to lx: a conciliator, for such local area 
as may be specified in the notification. Such (kivcrmnent may also, 
by a similar notification in the official Gazette appoint any person 
to be a special conciliator for such local area or such industry iu 
any local area or for such industrial dispute or class of dispute^ as 
may be specified in the notification and may, by a similar notification, 
appoint any person to Ik a labour officer for such local area or 
for such industry as may Ik specified in the notification. 

Board of Conciliation and Court of Industrial Arbitration 
Where an industrial dispute arises the provincial Government 
may by notification in the official Gazette, constitute a board of 
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conciliation for promoting a settlement of disputes. This board js 
to consist of a chairman and equal number of persons selected by. 
provincial Government from panels representing the interests of the 
employers and the employees respectively. The chairman of the hoard 
shall he an independent person, i.e. a person shall be deemed to 
he independent if he is unconnected with the dispute with reference 
to which the board is constituted and the industry directly affected 
by the dispute. 


Court of Industrial Arbitration 

The Provincial Government is also empowered to constitute 
a court of industrial arbitration for determining industrial disputes 
and for dealing with other matters under the provisions of the Act. 
This industrial court is to consist of two or more members, one of 
whom shall he its president. The members of the industrial couit 
arc to lie persons who are not connected with any industry and the 
president shall be a |>crson who is nr has been Judge of a High Court 
or is eligible for being appointed a Judge for such court. 

Conciliation Proceedings 

The conciliation proceedings provided by the Act begin when 
any change in the working arrangement or wages, in respect of 
which notice is given as required by this Act, by any employer under 
Section 28 or ay is objected to by cither party. The party giving 
notice and desiring the change has to forward to the registrar, the 
chief conciliator and the conciliator of the local area a full statement 
of the case in a prescribed form within 21 days from the dale of 
service of such notice to the other parly. The conciliator on receipt 
of this statement of the case must enter the industrial dispute in 
the prescribed register and then hold the conciliation proceedings 
as laid down in the Act. His duty shall Lie to endeavour to bring 
about a settlement of the industrial dispute, and for this purpose, 
he must enquire into the dispute and all matters affecting its merits 
and do all such things as he then thinks fit for the purpose of 
inducing the parties to come to a fair and amicable settlement of the 
dispute and may adjourn the conciliation proceedings for any period 
sufficient in his opinion to allow the parties to arrive at a settlement. 
If a settlement is arrived at, the officer should prepare a memoran- 
dum of such settlement in the prescribed form and get it signed by 
the .employer and the representative of employees, and send a report 
of the proceedings along with a copy of the memorandum of settle- 
ment to the registrar and chief conciliator whereupon the registrar 
must record such settlement in the register and he shall then publish 
it in such manner as may be prescribed. The change, if any, agreed 
to Iby such settlement, shall come into operation from the-da*&,agm*d 
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mxm‘in v iuch settlement, and where no such dele k agreed upon 
ftbm the date from which it is recorded in the register. 

L If no 1 settlement is arrived at, the conciliator must as soon as 
presible after the close of the proceedings send a full report to the 
chief conciliator and he shall send it to the provincial Government 
and the Government shall publish the report of the conciliator sub- 
mitted to it except where the dispute is referred to a board of 
conciliation. 

During the pendency of these proceedings before the conciliator, 
the Government may, and if both the parties agree either prior to 
the commencement of such proceedings or after the failure of con- 
ciliation to bring about a settlement shall, refer the dispute to a board 
of conciliation. 

, On such reference the board is to give notice in the prescribed 
manner to the parties to appear before it and proceed to endeavour 
to bring about a settlement of the industrial dispute as far as it can. 
Oil conclusion of the board's proceedings, whether a settlement is 
arrived at or not, the board should send a report of the proceedings 
to the provincial Government which the said Government shall 
publish. The board ot conciliation are \ested with the ordinary 
powers of the court Linder the Code of Civil Procedure, 1908, in 
respect of summoning and enforcing attendance, examining on oath, 
compelling production nl documents, issuing commissions for the 
examination ol witnesses and proving of facts by affidavits. The 
proceedings before the board may be in public, whereas proceedings 
before a conciliator are to be in a paneL However, the board may, 
at any stage direct any particular witness to be examined, or its 
proceedings to lx- held in panel. 

Court of Industrial Arbitration 

The Ad claims to break entirely tresh ground by making a provi- 
sion for the setting up ul an industrial court presided over by a High 
Court judge or a lawyer qualified to be a High Court Judge. This 
court is to act as a tribunal for \ oluntary arbitration on matters 
submitted to 1: by the parlies to the dispute and will also function 
as a court of final appeal in numerous cases arising out of the working 
of the Act by the way of appeals from the decisions of the registrar 
or Commissioner of Labour as regards sta tiding orders which all 
employers must have, regulating the disciplinary rules and conditions 
of service applicable to every industrial establishment. The court is 
the tribunal that will decide whether or not a strike or kck-wt k 
illegal and all questions of interpretation of agreements and awards 
conking before it. The court shall have the same powers under the 
Civil Procedure Code as the board of conciliation with regard to 
witnesses, documents, etc. Every proceeding before this ' industrial 
court tef to be deemed to be a judicial proceeding under the meaning 
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of 'Section 192, 193 and 228 -of die Indian Penal Code and it dull 
have power to direct those by whom the whole or any part of the 
Ci»t a of any proceedings before it shall be paid in connection with 
the services of any legal adviser engaged by the party. The order 
of the court shall be binding on — 

(a) all parties to the industrial dispute who appeared or were 
represented before such Court; 

(b) all parties who were summoned to appear as parties to the 
dispute whether they appeared or not, unless the Industrial Court la 
of opinion that they were improperly made parties ; 

(c) in the case of an employer who is a party to the proceedings 
oefore such Court in respect of the undertaking to which the dispute 
relates, his successors, heirs or assigns in respect of the undertaking 
to which the dispute relates ; and 

(d) in the case of a union which is a party to the proceedings 
before such Court, all persons who were members of such union on 
the date of the dispute or who become members of the union 
thereafter. 

No order passed by the industrial court shall lie railed in question 
by apy ciul or criminal mun. 

Illegal Strikes and Lock-outs 

Illegal strikes and lock-outs are defined under this Act, in 
Section 62, as follows : — 

(a) in cases where it relates tu any industrial mutter mentioned 
in Schedule I, before the standing orders relating to such matter and 
submitted to the Commissioner of Labour under Section 26 are settled 
by him or by the Industrial Court, as the case may be, or before the 
expiry of six months from the date on which such standing orders 
come into operation under Section 26 ; 

(b) without giving notice in accordance with the provisions of 
Section 28 ; 

(c) only for the reason that the employer has not carried out 
the provisions of any standing order or has made an illegal change ; 

(d) in cases where notice of the change is given in accordance 
with the provisions of Section 28 and where no agreement in regard 
to such change is arrived at, before the statement of the case referred 
to in Section 34 is received by the Registrar ; 

(e) in cases where conciliation proceedings in regard to the indus- 
trial dispute to which the strike relates have commenced before the 
completion of such proceedings ; 

{f) in cases where a submission relating to such dispute or such 
kinds of dispute is registered under Section 43, until such submission 
Is lawfully revoked; or 

( 9 ) in contravention of the terms of h registered agreement, settle- 
ment or award. 

(2) In cases where conciliation proceedings in regard to any in- 
dustrial dispute have been completed, a strike relating to such dispute 
shall be illegal if it is commenced at any time after the expiry of two 
months after completion of such proceedings. 

See. 83 .— ( 1 ) A lock-out shall be illegal if it is declared, com- 
menced or continued— 
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<*) i ftartfe where It relates- to my industrial matter HMtfened 
m'Sehem I, 'before the atandfog orders relating to such' matter and 
submitted to the Commissioner of labour under Section 28 ere settled 
b? him or by the Industrie! Court, as die case may be, or before the 
expiry of one year from the date on which such standing orders cod* 
into operation under Section 26 ; 

(b) without giving notice in accordance with the provisions of 
Section 28; 

(c) in cases where notice of the change is given in accordance 
with the provisions of Section 28 and where no agreement in regard 
to such change is arrived at, before the statement of the case referred 
to in Section 34 is received by the Registrar; 

(d) in cases where conciliation proceedings in regard to the 
industrial dispute to which the lock-out relates have commenced, before 
the completion of such proceedings ; 

(e) in cases where a submission relating to such dispute or such 
kindB of dispute is registered under Section 43, until Buch submission 
is lawfully revoked; or 

(f) in contravention of the terms of a registered agreement, settle- 
ment or award. 

(2) In cases where conciliation pioceedings in regard to any indus- 
trial dispute have been completed, a lock-out relating to such dispute 
shall be illegal if it is commenced at any time after the expiry at 
two months after the completion of such proceedings. 

The penalties pimiiktl [or Jir as follows : - 

Set- 64.- (1) No employer shall dismiss 01 reduce any employee 
or punish him in any other manner by reason oi the circumstances 
that the employee - 

(a) is an officer or member of a registered union or of a qualified 
union or of a union which has applied for being registered or declared 
as a qualified union under this Act; or 

(b; is entitled to the benefit of a registered agreement, submission 
or award; or 

(r) has appeared or intends to appear as a witness or has given 
any evidence 0 / intends to give evidence in a proceeding under this 
Act; or 

(d) is an officer or member of an organization the object of which 
is to secure better industrial conditions ; or 

(e) is an officer or member of an organization which is not de- 
clared unlawful ; or 

(/) is a representative of employees ; or 

(g) has gone on or joined a strike which is not illegal under the 
provisions of this Act 

(2) Whoever contravenes the provisions of sub-section (1) shall, 
on convicion, be punishable with fine which may extend to Rs. 1,000. 

(3) The Court trying any offence under this section may direct 
that out of the fine recovered, such amount as it deems fit shall be 
paid to the employee concerned as compensation. 

Sec. 86.— Any employer who has declared a lock-out which hag 
been held by the Industrial Court to be illegal shall, on conviction, be 
punishable with fine which may extend to Rs. 2,500 and, in the case 
of the lock-out being continued after such conviction, with an ad* 
dftfonal fine which may extend to Rs. 200 for every day during which 
auoh loak*out continues after such conviction. 
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strike which has been held by the Industrial Court to be illagel shall, 
an eviction, be punishable with fine which may extend to* 1 b 25 , 
and in the case of a continuing offence with an additional fine which 
may extend to Re. 1 per day lor every day during which the offence 
continues after his last conviction for such offence, subject to a 
maximum of Rs. 50 . 

Sec. 67 .— If any person instigates or incites others to take part in, 
or* otherwise acts in furtherance of, a strike or lock-out which has 
been held to be illegal by the Industrial Court, whether such strike 
or lode- out has commenced or not, he shall, on conviction, be punirii- 
able with imprisonment of either description for a term which may 
extend to three months or with fine or with both. 

Explanation.— F or the purposes of this section, a person who con- 
tributes, collects or solicits funds for the purposes of any such strike 
or lock-out shall be deemed to act in furtherance thereof. 

Sec. 68.— If a Conciliator or a member of the Board or any person 
present at or concerned m any conciliation proceeding wilfully dis- 
closes any information or the contents of any document in contraven- 
tion xd this Act he shall, m a complaint made by the party who 
gave the inform aticn or produced the document in such proceeding 
and on conviction, be punishable with fine which may extend to 
Ra. 1,000. 

Sec. 69.— (1) Any employer who makes any illegal change shall, 
on oonvio+ion, be punishable with fine which may extend to Rs. 5,000 
and in the case of a continuing offence with an additional fine which 
may extend to Rs. 200 per day for every day during which the offence 
continues after his last conviction for such offence. 

(2) An employer who acts in contravention of a standing order 
settled under S'dion 26 shall, un conviction be punishable with fine 
which may expend to Rs. 1D0 and in the case of a continuing contra- 
vention of such standing order, with an additional fine which may 
extend to Rs. 25 per day for every day during which such contraven- 
tion continues after his last conviction for such contravention. 

See. 70.— Any person who wilfully refuses entry to a Labour Officer 
to any place which he is entitled to enter under Section 25 or who 
fails to produce any document which he is rcouired to produce, or 
who fails to comply with any requisition or order issued to him by 
or under the previsions of this Act shall, on conviction, be punishable 
with fine which may extend to Rs. 500. 

Whoever contravenes any of the provisions of this Act or of any 
rule made thereunder shall, on conviction, if no other penalty is else- 
where provided by or under this Act for such contravention, be 
punishable with fine which may extend to Rb. 100 and, in the event 
of such person having been previously convicted of an offence under 
this Acl or any rule made thereunder with fine which may extend to 
Ra. 200 . 


THE PAYMENT OF WAGES ACT, 1936 

This Act was passed with the primary object of remedying the 
grievance with regard to delays which occurred in the payment of 
wages to persons employed in industry and also against the practice of 
imposing fines upon these workmen. The matter was investigated 
and the material collected placed before the Royal Commission on 
Labour appointed in the yea* 1929. - The ComtaUskm’s Report pub* 
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lished in lyQyjn thereafter embodied in a Bill which was circulated 
for tlicftioijp ^public opinion and thereafter passed through the legisla- 
ture. Recording to some writers this is almost the -first legislation 
ot its kind ill India though in England a similar legislation known as 
“The Truck Acts", j8$j, 1887 and 1896, do exist, as well as the 
T.inpluyers and Workmen Act, 1875 and Hosiery Manufacture 
(Wages) Act, 1874 and Factory and Workshop Act, 1901. The Act 
extends to the whole of British India including British Baluchistan 
and the Son t ha l Parganas. It applies in the first instance to the 
payment of wages to persons employed in any factory and to persons 
employed (otherwise than in a factory) upon any railway hy a railway 
.idininistration or either directly or through a sub-contractor by a 
person fulfilling a contract will* a railway administration (S. 1). 

litis Act will not apply to wages in respect of a wage-period, 
which over such wage-period, average Rs. 200 a month or more. 
Those employees getting Rs. 200 or more, do not fall under this Act 
(S. 1). 


What are Factories and Industrial Establishments ? 

The 'factory' under this Act has the same meaning as the 
definition of a factory in Section 2 (/) of the Factories Act of 1934 
which we have already dealt with in this chapter. 

An ‘industrial establishment 1 is defined by Section 2(11) to 
mean any — 

(a) tramway or motor omnibus service ; 

(b) dock, wharf or jetty ; 

(c) inland steam-vessel ; 

(d) mine, quarry or oil-field ; 

(e) plantation; 

(/) workshop or other establishment in which arLicles are pro- 
duced, adapted or manufactured, with a view to their use, 
transport or sale. 


What are Wages ? 

Wages aie defined by Section i(vi) to mean all remuneration 
capable of being expressed in terms of money, which would, if the 
terms of the contract of employment, express or implied, were fulfilled, 
be payable whether conditionally upon Lhe regular attendance, good 
work or conduct or oilier behaviour of the person employed, or other- 
wise, to a person employed in respect of his employment. They also 
include any bonus or other additional remuneration similar to wages 
which would be payable. A sum payable to a person so emfdoyed 
by reason of termination of his employment would also be included 
in the term “Wages”. The following will not be included in the 
term 4 Wages 1 

Xa) the value of any house accommodation, supply of light, water, 
medteai attendance or otbtf amenity, or of any writs efcc MM hy 



4$| Mian Mercantile Law 

genual at special order of the Govemor-Gtnerd-in-Cowcil or Local 
Government; 

(b) any contribution paid by the employer to any pension fund 
or provident fund; 

(c) any travelling allowance or the value of any travelling con- 
cession ; 

(d) any sum paid to the person employed to defray special expenses 
entailed on him by the nature of his employment ; or 

(e) any gratuity payable on discharge. 

Responsibility for Payment of Wages 

The responsibility for the payment of wages, as required by this 
Act, will rest on every employer and in casr there arc persons employed 
otherwise than by a contractor, in factories as managers or in industrial 
establishments as supervisors who arc responsible to the employer for 
supervision and control of the iudiisiri.il establishment or 11)1011 railways 
if the railway administration has nominated .l jicrson in this behalf 
for a local area, on the person or persons responsible for the regular 
payment ot such wages (S. )). 

Fixation of Wage Periods 

These persons responsible arc required by the Act to fix periods 
called wage periods in respect of which the wages are to be paid and 
it is provided that no wage period shall excred one month (S. 4). 

In the fixing of these periods the Act provides that the wages of 
persons employed in a railway, factory or industrial establishment, in 
which less than one thousand persons are employed, should be paid 
before the expiry of the seventh day and that in any other case the 
same shall be paid before the expiry of the tenth day after the last 
day of the wage period of which the wages arc paid. Thus it will 
be seen that after the wages fall due, the period of delay cannot be 
more than seven days in the first case and ten days in the second case 
after the wages fall due. If, however, the employee s employment is 
terminated by the employer or on his behalf, Lhc wages dur to him 
must be paid before the expiry ol the second working day from the 
day on which his employment is terminated. All payments of wages 
must be made on a working day (5. 5) and shall he so payable in the 
current coin or currency notes (S. 6). 

Deductions from Wages 

Generally speaking the law expects under the Act tha: wages of 
an employed person shall be paid without deduction of any kind 
except those deductions which the Act specifically permits. Kvcn if 
the wage earner is made to pay an amount to his employer it will be 
deemed to be a deduction from wages under this Act. 

The following deductions from the wages of an employee may be 
made in accordance with the provisions of this Act, viz.:— 
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(a) 

(b) deductions for absence from duly; 

(c) dfedtfctions for damage to or loss of goods entrusted to the 
employee, or for loss of money for which he is bound to account, 
where Stab damage or loss is attributable to his neglect or fault ; 

ifd) deductions for house-accommodation supplied by the employer ; 

4e) deductions for amenities and services supplied by the employer 
Authorized by the Governor-General or Local Government ; 

Not e .- The “moires” here do not include the supply of tools and 
"raw materials required for the purposes of employment. 

(f) deductions for recovery of advances to the employee or for 
adjustments of over-payments to him ; 

(0) deductions of income-tax payable by the employee; 

ih) deductions required to be made by Order of a Court or other 
competent authority ; 

(4) deductions for subscriptions and repayment of advances from 
any provident fund to which the Provident Funds Act, 1925 applies 
for any recognized provident fund under the Indian Income-tax Act 
ft Section 58-A) ; 

b) deductions for payments to co-operative societies approved 
by the Local) Government or the payment made for the scheme of 
insurance maintained by the Indian Post Office (S 7). 

Procedure for Imposing Fines 

In the case of imposition of fines the Act lays down that the 
employer, with the previous approval of the Local Government or any 
(Other prescribed authority must specify the acts and omissions in 
resell of which the fine is to be imposed and this notice must be 
exhibited in the prescribed manner on the premises on which the 
employment is carried on ; in the case of a railway it is to be exhibited 
at the prescribed place or places. The employee is to be given an 
opportunity of showing cause against the fine or any other procedure 
that may be prescribed for the imposition of fines and the total 
jmount of fine which may be imposed in a single wage period on 
any employee must not exceed an amount equal to half an anna in 
the rupee of the wages payable to him within that wage period. 
The employee of course cannot be fined if he is under fifteen years 
r»f age. The fine is to be collected within the expiry of sixty days 
from thr day on which it was imposed and cannot be recovered in 
instalments. It may be added that for this purpose the fine shall 
he deemed to have been imposed on the day of the act for which 
act or omission the employee is fined. The amount recovered in 
this manner shall be recorded in a register by the person responsible 
for payment of wages and the money realized is to be applied only 
to the purposes beneficial to the persons employed in the factory qr 
establishment concerned (S. 8). 

Deductions for Absence from Duty 

Deductions are allowed to be made on account of the absence 
of an employed person from his employment wheip he is to work 
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which absence may be for the whole or part of the period fixed. 
Deductions cannot be in a larger proportion than the period for 
which he was absent bears to the total period in which by the terms 
of his employment he was required to work. In this case the absence 
from work also means absence, where the employee was present, 
but refused to work in pursuance of a stay-in strike, or for any 
other cause which is not reasonable. However, subject to rules made 
by the Local Government, if ten or mure employees acting in 
concert absent themselves without due notice which is required under 
the terms of the contracts of employment and without any reasonable 
cause, the deduction may include such amount not exceeding his 
wages for eight days as may by any such cause be due to the 
employer in view of due notice (S. 9). 

Deductions for damage or loss must not exceed the amount of 
damage or loss caused to the employer through the neglect or fault 
of the employee and cannot be made until the employed person has 
been given an opportunity to show cause against the deduction in 
accordance with the procedure that may be prescribed and these 
deductions also have to be recorded in a register by peisons responsible 
for the payment of wages (S. 10). 

In the case of deductions for services rendered such as house- 
accommodation, amenity, etc., the said deduction must not exceed 
an amount equivalent to the value of the house-accommodation, 
amenity or service supplied (S. 11). 

Deductions for recovery of advances, must be made from the 
first payment of wages in respect of a complete wage period. No 
recovery can be made of advames given for travelling expenses. If 
the employee has not earned the wages which are sought to he dealt 
with against advances the same will he subject to any rules made 
by Local Government regulating the extent to which such advances 
may be given and the instalment by which they may lx* recovered 
(S. 12). 

Deductions for payments to co-operative societies and insurance 
schemes have to be made in accordance with the conditions laid down 
by the Local Government from lime to time. 

Inspectors 

The Act provides by the Inspection of Fartnries Act, 1934, 
that there shall be an Tnsixrrtor for the purposes of the Payment of 
Wages Act. These Inspectors shall act within the local limits assigned 
to them and in connection with )x*rsons employed upon a railway. 
Hie Governor-General-in-Council will appoint Inspectors. The 
Inspectors have the right to visit or enter any premises at all 
reasonable hours and make examination of the register or document 
relating to the calculation or payment of wages and take such evidence 
as may be desirable on the spot or otherwise (S. 14). 
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Claims against Unlawful Deductions 

These claims may be made either by the Commissioner for 
Workmen's Compensation, appointed by the Local Government, or 
other officer with exjiericnce as a Judge of a Civil Court or as a 
stipendiary Magistrate, who is authorized to hear and decide within 
the specified area all claims arising out of deductions or by reason 
ol a delay in payment of wages, of persons employed or paid in 
that area. These claims for wrongful deductions may be made by 
the person un or on his hchall by his lawyer or a registered trade 
union auLhori'/rd to so act on his behalf or by the Inspector under 
ihis Act. The application must he presented within six months from 
the date on which the deduction was made or the date on which the 
payment ol wages was due to him. II the application is made after 
the period of six months, the same may lie admitted if the applicant 
katisiics the authority that he had sufficient cause for not making 
this application m time. The employer concerned will give him an 
opportunity of being heard and after making such enquiries the 
inquiring authority may direct, order a refund to the employee out 
ol the amount deducted and may also imjjose a penalty. Delayed 
wages may he oidercd to be paid with or without penalty. Com- 
pensation may also he ordered by the authority as it may think fit, 
not exceeding Leu tunes the amount deducted in the former and not 
exceeding Rs. 10 in case ol delay in payment of wages. Of course 
whci’* the delay ol payment was due to bona fide error, or occurrence 
of an emergency, or the existence ol exceptional circumstances under 
which the person responsible for payment was unable, though diligent, 
to make prompt payment, or where there was a failure on the part 
of I he employed |**rson to apply or accept payment, no compensation 
shall be ordered to Ik* paid |S. I 5 ($)|. 

If, an the other hand, the authority concerned, after hearing 
the whole cast', is satisfied that the application was malicious or 
vexatious, the authority may order u penalty not exceeding fifty rupees 
to be paid to the employer or the person responsible for payment 
oi wages by the |H*rson presenting the application [S. 15(4)]. 



CHAPTER XXII 

SOCIETIES REGISTRATION ACT, i860 

This Act was passed to enable the registration of literary, scientific 
and charitable societies and to improve the legal condition o£ those 
established for the purpose. 

Memorandum of Association 

The societies to be registered have to prepare a Memorandum 
of Association and file it with the Registrar of Joint Stock Companies, 
The Memorandum has to state: — 

(1) The name of the society, 

(a) Objects for which it is formed, 

(3) Names and addresses and occupation of the governors, 
directors or other governing body to whom by the rules of the 
society the management of its affairs is entrusted. 

The rules of the society are to be filed with the Memorandum of 
Association signed by not less than three ot the members of the 
governing body and the Registrar will issue thereupon a certificate 
of registration on payment of the registration fee. 

Societies which can he Registered under the Act 

The Act specifically lays down the type of societies which can be 
registered under it, viz. : — 

Charitable societies, the military orphan funds or societies 
established at the several presidencies of India, societies established 
for the promotion of science, literature, or the fine arts, for instruction, 
the diffusion of useful knowledge, the foundation or maintenance of 
libraries or reading rooms for general use among the members or 
open to the public, or public museums and galleries of paintings and 
other works of art, collections of natural history, mechanical and 
philosophical inventions, instruments or designs, 

Alteration of the Objects 

The Act provides for the alteration of the purpose or objects for 
which the society is formed with a view to extend or abridge them 
Within, of course, the scope laid down by the Act. It also provides 
for amalgamation of such societies wholly or partially with another 
codety. To effect this the governing body has to submit the proposi- 
tion to the members of the society in writing or printed report and 
convene a special meeting for considering it according to the regula- 
tions of the society. Care should be taken to see that such report is 
delivered or sent by post to every member ten days previous to this 
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special meeting and the members present at such meeting must agree 
to this alteration by three-fifths of the votes delivered in person or 
by proxy and confirmed by an equal number at a second special 
meeting convened at an interval of one month after the former 
meeting (Sec. 12). 

Suits by and Property of the Society 

The society Lan sue or be sued in the name of the president, 
chairman or principal secretary or trustees as shall be determined by 
its rules and regulations. If the rules are silent on the point any 
such person as is appointed by the governing body may sue or be 
sued. The property of the society is to vest in the trustees if so 
appointed, if not the governing body shall be taken in all proceedings, 
civil and criminal, as the proprietors of the property of the society 
for the time being (Sec. ^06) . The judgment obtained against the 
society is to be in forcr against the property of the society and not 
against the body of the personal officer sued for the society or against 
such person's property. 

Dissolution of Society 

A society maj be dissolved voluntarily if not less than three- 
fifths of the members determine that it shall be dissolved. On 
such dissolution all necessary steps for the disposal and settlement 
oi the property of the society must be taken according to the rules 
ot the society if any, failing Lhat as the governing body shall find 
expedient. It there is any difference or dispute among the members 
of such society in this connection the matter shall have to be referred 
to the principal court of original civil jurisdiction in the district in 
which the chief building of the society is situate. If the Government 
happens to be a member or contributes to or is otherwise interested 
in the society, the Government's consent has to be taken before dis- 
solution of the society. 

On dissolution, alici paying all debts and liabilities ot die society 
the property which remains shall not be paid or distributed among 
the society's; members, but must be given to some other society to be 
determined by the votes nol less than three-fifths of the members 
present personally or by proxy at the time of dissolution or by the 
court. This, ol course, does not apply to a society founded or 
established by shareholders in the nature of a joint stock company. 
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SELECTED TEST QUESTIONS 

[Note— The following rjuestionff Jtaue either been selected from the 
various examination papers, such as those for the Chartered or Certified 
Secretaries, Incorporated Salesmanagcre (IS MA.j, International 
Accountants (A.AJ.A.), the R.A., L.C.C., D.Com (IM.C), the B.C dm., 
or the LLJB. Examinations, or have been specially drafted. These have 
been grouped in the order followed in the text.] 


Chapter I 

SOURCES OF INDIAN MERCANTILE LAW 

1. Discuss the soui ccs of Mercantile Law of England. 

2. What was the exact position in India, as far as Mercantile 
Law is concerned, before the passing of the Indian Contract Act, 1872 ? 

3. What do you undeistimd by the expression lex mercatom ? 
Discuss fully. 


Chapter II 
AGREEMENTS 

1. What are the rules relating to olfei and acceptance when made 
by letter transmitted through the post v Explain fully the rules of offer 
and acceptance with examples.— (r.cs. int.) 

2. State fully what you understand by an Agreement 

3. State whether there is any contract made in the following 
cases:— 

(1) A lakes his scat in a tram car 

(2) A sells his house to B for Rs 5,00ft 

(3) A purchases at a public sale an axfirle marked Rs. 5, and 
pays the amount to the cashier. 

(4) A puts a penny in the slot of an automatic machine at a 
railway station. 

4 . Jones is thinking of buying Smith’s car. Smith says to Jones 
on Monday : "I shall definitely keep my offer open to sell you the 
ear for £150 until Thursday evening" On Thursday morning, Jones 
receives a letter from Smith saying that Smith has changed Ma mind 
and now wants £175. Jones rings up Smith and says that he will buy 
the car for £150. Is there a contract between Smith and Jones? Give 
reasons.-* a, int.) 

5. Tour firm telegraphs to Jones: “Will you sell us your Gov* 

entry tedory? Telegraph lowest cadi pries." Jones replies: 41 Lowest 
prk* far Coventry faotory Your ton khg ij b : “W ««£*» 
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to buy your Coventry factory for £5,500 quoted by you.” Is there a 
complete contract?— ( aj.s.m.a, urr.) 

1 When does an “offer" and an "acceptance” sent by post 
become complete ?— (b.com., eombay.) 

7. Is actual communication to the other party essential to render 
effective : 

(a) The acceptance of an offer. 

(b) The revocation of an offer before acceptance? 

Illustrate your answer by examples.— (c.c.s. int,) 

8. D writes to £ a letter offering to sell £ certain goods for £40 
and asking E 'to reply by post. On receipt of the letter, £ writes a 
reply accepting D's offer and posts it. The letter never reaches D, 
who after waiting three days sells the goods to F. Has E any remedy 
against D ?— (a.axa. int.) 

9. How far is actual “menial knowledge" necessary in 

(a) Offer. 

(b) Acceptance nf an offer. 

(c) Revocation of an offer? — ( a.a.i.a. int) 

10. When may an offer be revoked? 

Brown filled up a proposal form for life insurance for £2,000 and 
sent it to the Y. Z. Company who replied that Lhe proposal was accepted 
at a yearly premium of £50. However, a day later, the Company wrote 
that they had reconsidered the matter and that they now refused to 
go on with the transaction. What are the legal rights (if any) of 
Brown?— (c,c.s. final.) 

11. Can an offer be revoked in any way other than by actual 
communication of the notice of revocation of ihe offer by the proposer 
to the other party? Discuss fully, giving reasons. 

12. When can an acceptance be revoked? A proposes, by letter, 
to sell a house to B at a certain price. B accepts A’s proposal by a 
letter, sent by post. B afterwards i evokes his acceptance by telegram 
which is received by A after the receipt of the letter of acceptance. Is 
there any contract ? Will it make any difference to your answer if A 
had received revocation before lhe acceptance reached him? 

13. Is a person bound by the terms printed on a ticket issued to 
him and which he nas not read ? 

White hires an aeroplane Lo take himself and friends to the races. 
As he enters the place the pilot hands him a ticket whereby the 
owners of the plane undertake no liability for the safety of die 
passengers carried. The plane crashed through the negligence of the 
pilot and White and Black (one of his guests) are injured. Have Black 
and White any right of action against the owner of the plane?— 

(cm. INT.) 


Chaftb m 
CONTRACTS 

I. A contract is defined as "an agreement enforceable by law.” 
Discuss this definition fully. What do you mean by " agreement 1 * ? On 
what does enforceability depend ?— (s.cok^ bousat.) 
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2. “A mere mental acceptance not evidenced by words or conduct 
is in the eye of the law no acceptance.’* Comment on this statement. 

5L The XYZ Company, London advertised an offer to the public 
to pay £100 to any individual who used their lnhalent 14 the finest the 
world has ever known” and contracted a cold within a fortnight after 
use. B bought and used a bottle but within three days was in bed 
with a streaming cold. The Company has refused to pay him his 
£100 alleging that the offer was an “obvious bluff.” What are B'S 
legal rights?— (c.r. s. int.) 

4. State briefly the elements necessary to constitute a simple 
contract ao as to be legally binding 

Jones writes to Smith offering in bell him his house for £1,000 and 
giving him three days in which to decide. Before the three days are 
up, Jones sells the house to Brown. Smith hearing of tills from an 
outside source, accepts Jones’ offer within the three days and claims 
performance of the contract. What is the legal position as between 
Jones, Smith and Brown ? 

£" What are the essentials in .< contract? Is there a contract in 
either or both the following cases (a) A secs an article marked 
“Price 5” in B’s shop. A tells B he will buy it and offers him &| 
B says it is not for sale, (h) C receives from D, a second-hand book- 
seller, his monthly catalogue of second-hand books for sale at specified 
prices. C writes to D saying lie will buy one of the books mentioned 
at the price named in the catalogue. — (c.c.s*. iinal.) 

6. A and B walk into X's shop. Both ask to be supplied with goods 
on credit. A falsely represents that he has a large income. B falsely 
represents that he is acting as agent for Y who has authorized him to 
order and take delivery of goods. X supplies the goods to A and B who 
each sell to Q and abscond with the money. X claims the goods from 
Q. Advise Q as to his position.— (b.com., Bombay.) 

7. A made an offer of goods to B conditional on receiving an 
answer by return of post. A misdirected the letter which was conse- 
quently delayed in transmission. On receiving the letter, B wrote 
accepting the offer by return of post. Meantime A had sold the goods 
to another person. State whether B has any legal remedy against A, 

8. Under what circumstances is an infant bound on his contract 
for necessaries? Is he liable upon a bill of exchange which he has 
accepted in payment for necessaries? 

9. What protection is afforded to minors by the Indian Contract 
Act? Docs a minor by his conduct lose his protection ? — (b.com., 

BOMBAY.) 

19. On the 1st of June, 1933, A, who was then a minor, executed 
a simple bond for Rs. 100 bearing interest at 6% per annum, in favour 
of B. On the 15th of May, 1938, by which date A had become of age, 
A executed a fresh bond for Rs. 125 which recited and represented the 
Rs. 100 which had been borrowed on the previous bond and Rs. 25 
in settlement of the interest accrued due thereon. On the 10th of 
January, 1939, B files a suit against A on the second bond to recover 
the moneys due thereunder. Will B succeed ?— (d.com., i.m.c.) 

11. Can a promise by a person on attaining majority to repay 
money lent and advanced to him during his minority be enforced 
(OA, BOMBAY.) 

11 An infant fraudulently represented to moneyleaders that he 
was of full sge, and obtained a loan of £400. Hava the moneylender# 
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any right of action against the infant for the money lent, or for damages 
for fraudulent misrepresentation ?—(l.c.c.) 

12. How far, if at all, can an infant bind himself by a contract of 
sale ? Can an action be brought (a) against an infant seller for breach 
of contract by delivering goods of an inferior quality, (b) against an 
infant buyer lor the price oi goods bargained and sold ?— (c.c.s. nrr.) 

14. Are the following, made by A, aged 20 (in England) or 17 
(in India) , binding on him : — 

(a) A contract of apprenticeship. 

(b) A contract tor a suit price £7. 

(c) A contract to take a lease for one year of a flat ? 

— (A.AJ.A, mT.) 

15. State the provisions of Law relating to contracts entered info 
with a lunatic (1) with notice of lunacy ; (2) without notice of lunacy. 

i 16. Distinguish between void and voidable contracts What 
contracts are illegal at Common Law? — (m.com., Calcutta.) 

17. A purchased certain goods fiom B and when sued for the price 
set up the defence that he was drunk at the time of entering into the 
contract. What murt A prove to escape Liability? 

IB. In what circumstances is a conti act entered into by fa) person 
of unsound mind, (bj a dmnkpn person unenforceable against him? 

-(L.C.C.) 

19. ft) A being ignorant of the fact that a plot of land of which 
he is owner contains valuable minerals, contracts in writing to sell it 
to B for a price greatly below its teal value Cun B, who knows of 
the valuable minerals, enforce the contract ? 

(ii) Wound your answer differ if A was drunk when he made 
the contract? — (a.a.i.a.) 

20. Discus. 0 ihe legal contractual capacities of (1) an alien, (2) an 
alien enemy, and (2) a convict. 

21. Can a Barrister enter into valid contracts and be sued for the 
price of goods supplied to him? Can a Barrister successfully sue his 
clients for the non-payment of his professional fees? 

22. A foreign sovereign enters into a contract with a British 
subject in British India Can he enforce his contract against the British 
subject? Can the contract be enforced against him by the British 
subject in British Courts? 

23. Can a married woman enter into a valid contract and can a 
judgment be obtained against her personally for the non-performance 
by her of her part of the contract ? 

24. What is the liability of a married woman on a contract made 
by her during the marriage ?— (aju.a. bit.) 

25. What authority has a wife living with her husband to pledge 
his credit? How can this presumption of authority be rebutted? 

Mrs. X has been in the habit of ordering from Bontocks, Limited, 
dresses for herself and the children for which Mr. X has hitherto paid. 
Be now tells her that he will not pay the account in future, but she 
oftttttaues to order dresses. Advise Bantocks whether they can make 
Ik, X liable for their MIL 
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2ft. A married woman orders goods from her milliner. By whit 
authority and to what extent is she liable for the price of such goods 
apart from any question of her husband’s liability ?— (cjl) 

27. (a) In what ways may a husband rebut the ^presumption that 
his wife is entitled to pledge his credit 7 

(6) A husband forbade his wife to pledge his credit, but did not 
provide her with uwessariet. She, notwithstanding the prohibition, 
incurred debts in his name for goods for herself and her household. 
Could the sellers rccovei o gainst the husband ?— (l.c.c.) 

, 28. Define a “ Corporation.” In what manner can a corporation 
enter into valid contracts ? Is the common seBi of the corporation 
always necessary on every contract it makes? 

28. How do corporations enter into contracts and with what 
formalities ? 

The Clerk to the Beechwood U.D.C. entered into a contract with 
X and Co., for the supply of a quantity of gravel for road-making, Ihe 
price being £100. The gravel was supplied and used, but the Council 
are dissatisfied and disclaim liability. Can they do so, and, if so, upon 
what ground? Would your answer be the same if the liability was 
for £25 ? 

30. Can (a) a contract under seal, or (b) a contract in writing 
be discharged c.r varied by a verbal agreement? What is the law in 
reference to contracts in retrain I of trade? — (c.c.s. int.) 

31. An agreement Ls not properly stamped; what is the position 
of the parly seeking to enforce it 7 What contracts must be under seal? 

— (C.C.S. INT.) 

32. A lets his lurnKhcd flat to B as u monthly tenant at 
Rs. 100 a month, B falsely represent ing rhnt she was a milliner. At 
the end of the first month A learnt that B wa* not a milliner but that 
she had kept the Hal for imrnoial purposes. A allowed B to occupy 
the flat for one mouth more ui the end of which B vacated but paid 
no rent. A filed a suit against B to recover Rs 200 due lu him for 
two months' i nt. Will A succeed in his claim or any part thereof? 

- - (ll.b.) 

33. A hntd B’s rooms for a series of lectures B discovered that 
the lectures would be of a seditious nature and declined to allow A 
to use the rooms. Discuss B's prospects in Mtigatinn.— ( b.Com., 

CALCUTTA.) 

34. State whether the following agreements ore void or valid. 
Give your reasons in each case 

(1) A promises to pay a ut i lain sum of money to B, who is an 
intended witness in a suit against A. in consideration 
of B’s absenting himself al the trial. 

(2) In a suit by A against B for the recovery of Rs. 2,000, A 
is in need of money. C agrees to provido funds to A in 
consideration of sharing half the money recovered from B. 

(3) A promises B, in consideration ol Rs. 1,000, never to marry 
throughout his life. 

(4) A promises B, in consideration of Kb. 1,000, never to marry 
a particular individual. 

25. Where one of the parties to a contract dies, what in general 
are the legal rights of the other party ?— (a,axa, nr.) 
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56 . A promised to give B Rs. 500 as a birthday present, on B’i 
birthday ; A failed to cany out his promise. B sued A for the amount 
Decide the suit.— (ua) 

17. A writes to B, “At the risk of your own life you saved me 
from a serious motor accident. I promise to pay you Rs. 10,000.” A 
does not pay B. Advise B as to his legal rights.— (b.com., Calcutta.) 

58. What is meant by suing on quantum meruit ?— (b.com., 
CALCUTTA.) 

5$. What is Ratification ? How far is knowledge of facts required 
for ratification ?—(b.com., Bombay.) 

60. A owed B Rs 350, and B promised A that he would forgive 
him (A) the rest of the debt if he would at once pay him Rs. 50. A 
paid Rb. 50. B afterwards brought an action agAinst A for the recovery 
of the balance. Will B succeed ? Discuss the position from the point 
of view of both the Indian and English Laws. 

61. Explain: (i) 'Consent', (ii) ‘ Coercion \ and (iii) ‘Undue in- 
fluence.’— (d.com., I.M.C.) 

62. A misappropriated money entrusted to him by B. B threatened 
A's wife that he would prosecute A unless she agreed to enter into a 
contract with B to make good, out of her own property, the amount 
of defalcation. Mrs A agreed to do so in writing on the express terms 
that there should he no prosecution on the part of B. Can the contract 
be enforced against Mrs. A? 

63. Explain shortly the meaning of the following terms:— (a) 
Duress, (b) undue Influence, (r) misrepresentation. 

64. State ft) elements of ‘fraud 1 and (it) distinguish ‘fraud 1 from 
* misrepresentation. 1 — (d.com , t.m.c.) 

65. Who me competent to contract? An ‘incompetent 1 person 
represents to the ocher party at the time of entering into the contract 
that he is a ‘competent’ Denson and thereby induces the other party 
to enter into a contract. Cart he thereafter successfully plead that the 
contract is ^ot binding on him ?— (d.com., i.m.c.) 

66. C, with the intention of induring D to enter into a contract 
with him. makes a statement to D, which is in fact untrue, and thereby 
induces D to enter into the contract. What arc D’s rights, if the 
statement is made by C— 

(a) knowing that it was untrue ; 

(b) recklessly, without caring to know whether it was true 
or false; 

(c) in good faith, but negligently ; 

(d) in good faith and without negligence ?— (ixj.) 

\ 67. A brings an action against B for recovery of damages suffered 
by him in respect of fraudulent misrepresentations made bv B on the 
sale of certain good* to A. What elements must necessarily exist in 
the representations so made in order to enable A to succeed in his 
action ?— (c.a.) 

* 68. Is it a valid defence in an action for breach of contract that 
die defendant has made a mistake in signing the contract ? Give some 
cases in which a mistake can be pleaded with success to set aside 6 
contract State also, on what, in your opinion, the policy of law is 
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69* (i) In what circumstance doe mistake avoid a contract or 
prevent a contract from arising? 

(it) You have agreed to sell Robinson a certain camera. Robinson 
thought that it was a new camera ; in fact, it was second-hand. You 
thought Robinson appreciated that it was second-hand Can Robinson 
avoid the contract ?— (aj.s.m a. int.) 

79. A contracts with B, a bookseller, to buy a book second-hand, 
Ijelieving it to be a valuable first edition, whereas in fact it is a third 
edition of little value. B knows that A is mistaken and takes no steps 
to correct the error. Is A bound by the contract ?— (a.a.ia. int.) 

71. What exceptions are there to the rule that it is not necessary 
for a party who is negotiating for a contract to disclose everything 
which may affect the other’s judgment as to whether he will enter into 

72. What remedy has a person who is induced to enter into a 
rontract by innocent misrepiesentation ?~ (l.c.c.) 

73. What are rights of a person who has been induced to enter 
into a contract by fraudulent misrepresentation of the other party? 

— (A.A.I.A. FINAL.) 

74. What aie the essential elements in an action for damages 
for Dcecit? 

A. who is trying to sell an unsound horse, forges a veterinary 
rertifi'Mtp stating the horse to be sound, and pins it on the stable door. 
B comes to see thr horse but does* not notice the certificate He buys 
the horse .it a high pi ire Cun hi recover Troin A if the horse subsc- 
ijuenil) goes lame" 

75. A goes to an aurtion und by Ins own carelessness, and without 
mv fault on the part of the auctioneer, bids for one lot, intending to 
hid for a different lot. Is A bound by his contract to take up and pay 
for the lot he docs not want ? 

78. If A pays money to B believing him to be C, can A recover 
the money from B on ducovering his mistake ? 

77. H wished to buy old oats. S showed him a sample of new 
oats and H, mistakenly thinking Ihe oats were old, agreed to buy. S 
knew that H was making this mistake, but said nothing. H refused to 
pay for the oats. Could S recover the price ?— (l.c.c.) 

78. X agrees to sell to Y, specific cargo of goods, supposed to be 
on its way from Japan to Calcutta. It turns out that, before the day 
of the bargain, the ship carrying the cargo had been cast away and 
the goods lost Discuss the rights and liabilities of both X and Y 
under the circumstances.— (iu.) 

79. What is the effect under the Indian Contract Act of impossi- 
bility of performance arising after a contract is made ? In what respect 
does the English law differ from the Indian law on the subject? 

-(iu.) 

90. On 1st January A passes a writing to B agreeing to supply coal 
to B accordingly to B's orders from time to time, for a period of 12 
months, at a certain price and upto a maximum of 100 tons. B writes 
at the foot of the writing:— “I agree.” After the delivery of 50 tons, 
A writes to B on 1st June, acknowledging B’s further order for 12 tons 
hut stating that on account of a very considerable rise In the market; 
A would not execute the order for 10 tons or any other order that may 

99 
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be aent by B thereafter, unless a higher price than that stipulated is 
paid. Discuss the legal rights of the parties.— (ll.b., Bombay.) 

g|. H agreed to hire the use of K’s rooms on the days of June 
26th and 27th for the purpose of seeing the intended Coronation proces- 
sion, and paid to K £10 as deposit. By reason of the King's illness 
no procession took place op either of those days/ K sued H to recover 
the balance of the agreed rent. What are the rights and liabilities of 
H and K, having regard to the provisions of the Indian Contract Act ? 

— (LL.B., BOMBAY.) 

-82. How ore the liabilities of the parties to a contract affected by 
subsequent impossibility? 

. A let to B a furnished bungalow for three months from July 1. 
The keys were handed over to B on June 30 with a notice to the 
effect that the house was ready tor occupation. On July 4 B, who 
had been travelling by car with his wife and family, on arriving at 
the bungalow discovered that owing to the bursting of a dam on 
July 3, the house was flooded up to the first floor window-sills. The 
dam was not the property of A, who was not responsible for the 
bursting and subsequent flooding. B ha & paid the whole rent in 
advance. Consider B's rights, if any, to a icturn of rcn*. 

83. When is it a defence for a defendant such as for breach of 
contract to prove that it was impossible fur him to perform his 
promise ?— (c.c.s., r.) 

84 X agreed to let his theatre to Y for a show in connection with 
the Mayor’s Fund. Before the date of the entertainment the hall was 
destroyed by accidental fire. Advise the partier.— (b.com., Calcutta.) 

85. A has contracted to marry B in two years’ time. Shortly after 
the contract he breaks off the engagement without B's consent. B 
writes repeatedly begging him to adhere to his contract. Just before 
the expiration of the two yearn a change in the law makes it illegal 
for A to marry B B on the expiration of thp two years sues A for 
breach of promise. Advise A.— (llb„ Bombay) 

86. Supposing A owes B three debts, onr for £195. dated 5th 
January 1914, another for £50, dated 1st February 1915, and the third 
for £20, dated 5th May 1916. A sends a cheque for £50 in B on 5th 
January 1917. B wants to appropriate this amount to the debt of 
5th January 1914, Can he do so ? Discuss fully. 

, 87. What do you understand by “ Novation ”? Give Bn example. 

%88. What is meant by “ merger” of a contract? Xn what cases 
does it occur ?— (l.c.c.) 

k 89. What elements are essential to make a contract a contingent 
one? 

Hi). Are the following contracts Contingent contracts? How will 
you decide them ? 

(a) A agrees to pay B Rs. 500, if C passes his LL.B. Examination 
in 1918. C passes his examination in 1918. 

(b) A agrees to pay B Rs. 500 if s.s. Orlando does not return 
within a year. The ship is sunk within the yeai. 

(c) A agrees to pay B Rs. 500 if B will marry bis own daughter 
to C. C waa dead at the time of agreement. 

•1. During his wife’s lifetime F promised to marry G when his 
7file was deed. 
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The wife died and F refused to marry G. Advise G whether she 
has any remedy. 

falsely pretends to £ that D is a bachelor and persuades E to 
engage himself to be hip wife. D is in fact already married. Has E 
any remedy when she discovers the truth 7— (c.c.s. total.) 

92. Stale the various modes in which a contract may be discharg- 
ed— (IX-B.) 

33. The defendant advertised that he had engaged Miss Maud 
Allan 1o perform for a week commencing on 1st December 1913, at 
the Royal Opera House, Bombay. The plaintiff took 20 seats from the 
defendant for the night of the 2nd December paying for all the seats 
except two. Miss Allan sprained her ankle on the night of die 1st 
December and was compelled to abandon her engagement with the 
defendant The plaintiff brings a suit to recover die money paid by 
him The dtfendanl, while denying his liability, counter-claims for 
the price of the remaining two seats taken by the plaintiff. How 
will you decide the suit?— (llj.) 

94 C engaged D to ^mg at his theatre on 1st November 1911 for 
Its 500 D is prevented irom pci forming— 

(a) by an accident to his taxi-cab on his way to the theatre ; 

(b) by a sudden illness caused by an indiscretion in diet, 

(c) by C’s theatre being burnt down on the evening of 1st 
November ; 

(d) because D subsequently accepted another engagement to 
ring for E. 

Has C or D any, and what light of action in any of these events 
and aiMinst whom?— (Lib) 

95 Briefly discuss the lights and liabilities of parties to a contract 
con'd 1 ling of lcciproral pinmrrs A contracts to deliver to B on 1st 
Jnnuoi'v 10H, 100 bale* r»f cotton, pnsment to be made on delivery. 
On bill Dccunbrr 19J.7, A infonn- B that be will m»l be riblc to carry 
out Iin cnntincl ArhKr R ns in hi* right's, -(llb) 

90 Whrd is ** ,i pioniise"? WJinl part dues it play in the making 
of ci Cnn tract 9 

What is the Irw relating to performance of reciprocal promises ? 

97. W I idt arc consequences of » breach of contract? 

OR A writes to his friend B in London and invitee him to come 
and nlay on As side in amateur club cricket in Yorkshire. B having 
written to accept the invitation travels uo tn Yorkshire at his own 
'expanse and pays his own hotel bill and duly presents himself at the 
cricket ground but A refuses to find him a place on the side. Has A 
committed a breach of contract ? — (c.c.s. ner.) 

99. What principles are applied in order to assess die amount of 
damages recoverable for a breach of contract?— ( a jlj.a. int.) 

100. When in a contract it was agreed that a certain sum of money 
shall be paid If one of the parties commits a breach of bis agreement, 
is such party in default always liable to pay the sum named? X, a 
retail tradesman, buys soap from Y and agrees to retail the soap at 
not leas than 8 d. a cake. X further agrees that in respect of any 
cake he sells at less than 6d. he will pay Y £90. X sells ten cakes at 
5Jd Y sues him for £500. Will Y succeed, give reasons for you? 
answer.— (ccs. final.) 
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u Ml. the defendants having contracted to supply the plaintiffs' 
steamship with a propeller, shaft and other fittings* supplied useless 
fittings, whereby the plaintiffs, besides being obliged to replace the 
fittings lost the use of the ship for 9 days. What damages are the 
plainciffs entitled to claim against the defendants ?— (ll.b.) 

102. A contract is made between X and Y/ In what cases and 
subject to what conditions may the benefit under the contract be 
assigned by X to Z? — (aju.a. int.) 

103, What is an equitable assignment of a debt or other chose in 
action? What form may it take ? — (l.c.c.) 

fc 104. What is a contingent contract 7 A agrees to sell to B 10 
packages of certain goods of January 1919 shipment on their arrival hi 
Bombay from Japan. No goods of January shipment arrived in Bombay, 
but Similar goods of February shipment arrived in Bombay. What are 
B's rights? 

105. If A owes more than one debt to B, and makes a payment 
not sufficient to satisfy the whole amount due, how is the money paid 
to be appropriated? Can an appropriation once made be changed? 
If so. under what circumstances ? 


105. D was indebted to C in (a) a statute- barred debl, (b) a sum 
of money lent, (c) a debt based on an illegal consideration, (d) a sum 
for which X also was jointly liable. D paid a sum to C without appro- 
priating it to any particular debt. To which of th? debts could C 
appropriate the payment? When could he appropriate? After once 
appropriating it, could he change the appropriation ?— (l.c.c.) 

107. In what cases is an agreement said to be illegal or unlawful ? 
Is an agreement by way of wager unlawful ? 

108. What do you understand by anticipatory breach of contract? 
Discusa the consequences of such breach on the rights and liabilities 
of file parties. 

A, a chemist in Bombay, agreed to supply B with 100 bottles of a 
certain drug in January 1929. In October 1928 A wrote to B that he 
would not carry out his contract. B lemmned silent In December 
1928 a law was passed prohibiting the sale of the said drug. B seeks 
your advice in February 1929 What are his rights 7 Would it have 
made any difference if B sought your advice in November 1928?— 

(B.COM., BOMBAY.) 

159. Your firm enters into similar contracts with Thomas and with 
James, two carpenters, that each shall construct and fit 150 A.RP. 
shutters to file 300 windows of your factory; each is to receive £15, 
your firm to supply all materials. 

Thomas, having completed 100 shutters, goes off 1o another job 
and does not return. When James has completed 100 shutters, you 
run out of wood and cannot obtain any more for three weeks, during 
which James is called up. The unfinished work is subsequently 
completed by another carpenter. 

Thomas and James each send in a bill for £10 in respect of work 
actually done. Advise your firm, with reasons, whether these bills must 
be paid.— (ajjj&a. int.) 


115. Your firm contracts with Williams to sell him for £6 30 
model belts to be selected from the remainder of your last season's 
steflfe it is agreed that you will deliver the belts the next day. You 
pldk oat 30 belts and deliver them as arranged. William* subsequently 
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rings up and says that he does not like 12 of the belts and wishes to 
extdiange them. Advise your firm whether Williams has the right 
to do so. 

t Ul. B, who was in wrongful possession of land which by right 

belonged to K, collected rents and paid the Government revenue. K 

eventually established her title to the property, obtained possession, 
and recovered the rent from the tenants and B was obliged to refund 
the same. Subsequently B sued to recover the sum which he had 
paid on account of revenue. How would you decide the suit?«-(iXA.) 

112. A, a tradesman, sends some goods to B, but the carrier leaves 

them at C’s house by mistake. C treats the goods as his own. Is C 

bound to pay? 


Chapter IV 

hailmbnt 

1. Set out the general principles of bailment. 

2. Explain what a bailment means, and discuss the rights and 
liabilities of a bailor and bailee. 

3. What is the standard of care required of a bailee in respect of 
the goods bailed to him ?— (ll.b.) 

4. Is it the duty of the bailor to disclose faults in goods bailed 
with another person 7 A hires a cycle from B. The cycle is unsafe 
but B is not aware of it and A is injuiod Is B responsible to A for 
the injury ? 

5. What are the rights of h bailor against a bailee when the latter 
mixes his own goods with those bailed with him?— (llb.) 

6. Decide the tallowing cares : — 

(1) B agreed to buy a car fiom A if his solicitor approved of It. 
He obtained possession of the car and sold the car to C. 
The solicitor subsequently disapproved of the transaction. A 
wants to recover the car from C. 

(2; The plaintiff who wanted to attend a cinema left his car 
in the defendant’s grounds after having paid a shilling and 
obtained a “ car park ticket ,T . He returned from the cinema 
and found that the car had been stolen by some one. The 
plaintiff pues the defendant as bailee for negligence. 

— (r.a. final.) 

7. A loaves a row in the custody of B for 3 years. The cow has 
a calf at the end of the period. Is B bound to deliver the calf as well 
as the cow or should he deliver the cow only ? 

8. How is a bailment veiminated? Has the bailee any right to 
exercise lien on the goods bailed for the payment of the remuneration 
for his services, labour or skill exercised by him on goods bailed with 
him? 

8. Cite some examples in which bailees have a genera] lien and 
also some examples where they have a particular lien in respect of 
goods with them. 
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Cbaptbi V 
PLEDGE 

1. (a) Distinguish between a “Bailment” and a “ Pledge”. 

(b) A hires a carriage of B. The carriage is unsafe, but B is 
unaware of it. A is injured while driving in the carriage and sues 
B for damages. Decide the case,— (dxom. 

2. Describe and distinguish between hypothecation, lien and pledge. 

— (d.com. i.m.c.) 

3. What are the rights of a pawnee, when the pawnor makes 
default in payment of the debt?— Bombay.) 

4. Define “ Pledge M and give the lespcrtivc rights and duties of 
Pawnor and Pawnee.— (llj.) 

5. A, wife of B, pledged certain ornaments, exclusively belonging 
to B, but which were in A’s charge, to C by depositing them with C 
who had no reason to suppose that they were not A’s piopcrty nr that 
they were merely m A's charge foi wealing them only. The pledge 
was effected without the knowledge of B. After As death, when II 
came to know of the pledge he sued C for Ihe recovery ol the ornament * 
or for their prices. Can he succeed and, d so, will he have to pay back 
the amounts for which A had pledged the ornaments * 

fe. Distinguish between a pledge and mortgage of goods w^h 
special reference to the lemedics of the pledgee and the mortgagee. 


Chapter VI 
SALE OF GOODS 

1. Explain and distinguish die following terms : —A sail 1 ; an 
agreement to sell ; gilt ; barter mill bailment. 

2. What are the provisions of - 

(a) Suction 4 of the Statute of Fiauds, 

(b) Section 4 of the Sale ol Goods Act (a.axa, int.) 

3. What statutory restrictions are there upon the right to enforce 
a contract for the sale of goods of the value of £10 or upwards ? 

4* “ Under Section 4 of the Statute of Frauds certain contracts are 
unenforceable unless evidenced by a sufficient memorandum in writing.” 
What are the contracts in question, and what constitutes a “ sufficient 
memorandum in writing”?— (a ,a.i.a. int.) 

5. To what contracts does Section 4 of the Statutes of Frauds now 
apply ? Are the following contracts within jt ? 

(a) A agrees with B in October 1940 to employ him for two 
yean from that date subject to the rights of either party to 
give at any time after 1st January 1941 six months’ notice 
in writing to terminate the contract. 

(b) In consideration of B’s acceptance of a Bill of Exchange 
drawn on B by C payable three months after date, A pro- 
mises to provide B with funds to meet it when it falls due. 
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Explain the reasons for your answer.— (era. final.) 

6. What conditions and warranties are implied in hire-purchase 
agreements under the 1938 Act ?— (aj.s.mjl ncr.) 

7. Distinguish “ Hire-purchase ” from “ deferred payment sale”. 
What are the rights of third parties either of these cases if the goods 
are purchased by such third parties ? 

8. X, a dealer in musical instruments, agreed to let a piano on 
hire to Y, U to pay a rent by monthly instalments, on the terms that 
Y might terminate the hiring by delivering up the piano to X, Y 
remaining liable for all arrears of hire; also that if Y should punc- 
tually pay all the monthly instalments, the piano should become his 
property and that until such full payment the piano should continue 
the sole pioperty of X, Y to recover the piano fiom the money-lender. 
Advise X. --(ha. cinal lx am.) 

9. X agreed to lake a correspondence course of instruction from 
the Wye College for £12. payable by monthly instalments of £1 each. 
After Llic fust month he gave notice abandoning the course. Advise 
the College as to the \ arious courses open to them in suing X for 
their fees. 

10. Explain and illustrate how a sale of ascertained goods is 
effected and when does such a sale become complete so as to pass 
the property in the goods to the buyer? 

11. B offers lo buy AV horse for 500 rupees. A accepts B’s offer. 
Before A can delivci the horse, the hotse dies. Who is to bear the 
Joss J? — (fi.fOM., BOMBAY.) 

12. What is meant by unascertained goods ? In a contract for the 
sale of goods, state when (a) the property, (b) the risk, in the goods 
sold passes from the seller to the buyer.— (iwc. acctt.) 

13. M, a timber merchant, agreed to buy from one S, the trunks of 
certain teak trees belonging to S He marked out the timber he wanted 
and paid for it, and it only remained for S to sever the parts noL wanted 
and send the rest to the purchaser. Just then, S becomes insolvent. 
M filed a suit against the Official Assignee to obtain delivery of timber 
bought by him. Will he succeed ?— (LL.fi.) 

14. A bought 20 hogsheads of sugar out of a lot of sugar in bulk 
belonging to B. Four hogsheads were filled up and delivered, sixteen 
other hogsheads were then filled up and appropriated to the contract 
by the seller who gave notice to the buyer to take them away which 
the latter promised io do. Before A could remove them, a fire broke 
out in B's warehouse and the sacks were destroyed. What are the 
rifdits of the parties ?-(uj.) 

15. Outline the lules in the Sale of Goods Act. 1893 which deter- 
mine when the property in goods passes from the seller to the buyer. 

(AA.LA. 1NT.) 

18. What arc “ascertained” and “unascertained goods”? How 
is a sale of goods effective!} made ? What part docb “ delivery " play 
in it? 

17. How should the price be tendered so as In be a legal tender? 
A owes B Rs. 3-6-9 for goods bought ; he tenders a five-rupee note. 
Is the tender good ? 

18. On a sale of goods it is sgreed that the price shall be fixed 
by the valuation of a third party, If the third party is prevented 
from making the valuation by the act of one of the contracting parties^ 
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wh 0 t is the result— (a) on the contract generally ; (b) so far as goods 
have been already delivered to the buyer ?— (c.a.) 

19. When may the seller sue for the price of the goods ? Can he 
do so in the following cases ; — 

(a) Sale of goods f.o.b. Liverpool shipment last week in January. 
The seller has the goods ready for shipment, but the buyer 
fails to name a ship so that goods are still on the quay in 
February. 

(b) Sale of goods to be paid for net cash against documents. The 
seller tenders the documents but the buyer refuses to take 
them up. — (c.c.s. final.) 

29. (a) In a contract for the sale of goods, how is the price 

ascertained ? 

(b) What is the legal position if a wholesaler sells goods to a 
retailer with a condition that they shall not be retailed under a 
specific price ? 

21. Can an agent of the seller receive payment ? A owes B Rs. 100 
for goods bought. He meets a clerk of B's shop in the street and 
pays him Ra. 100. The clerk runs away and B demands payment. Can 
A successfully resist the demand? 

22. A employs B, a broker, to buy hemp. At A’s request the 
hemp is left at B’s wharf. B, acting without instructions from A, 
sells the hemp to C. Can C enforce the contract, if A afterwards 
refuses to complete on the ground that B has sold without his 
authority ? 

23. A, a thief, sells to B goods stolen from S. Does B require a 
good title to the goods? Can S claim the goods fiom B? 

Aa. What are the chief duties of a seller of goods? Is a seller 
bound to send the goods to the purchaser ? 

25. A, a merchant, bought sugar by sample to be delivered per 
rail to his shop. Sugar was tendered at his shop in intended execution 
of die contract ; but when A opened and examined a bag, he found that 
it was not according to sample. He sold four bags and returned the 
rest ,to the seller. Advise the seller and A as to their rights — (llj.) 

26. What conditions are implied in a contract of sale of goods by 
description?— (a.a.i.a. int.) 

27. A, who owns the village general store, makes three conse- 
cutive sales as follows: — 

(1) Customer B says : “ Can you sell me a material for black-out 
curtains?” A sells him one of his current lines, made by 
manufacturer C. 

(2) Customer D asks for a food suitable for a month-old puppy. 
A sells him 1 lb. (which he takes from an open sack) of a 
food prepared by manufacturer E, 

(3) Customer F wants peas. A says: "I have no fresh ones, 
but here are some canned ones— made by G, a very good 
make.” F takes them. 

The curtains turn out to be insufficiently opaque, and B has to scrap 
them. The food is unsuitable for a young puppy, and the puppy dies 
as the result of eating it. The canned peas contain an injurious 
chemical which entered the tin in the manufacturer’s canning room, 
and Pm family is seriously HI. 
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State with reasons, whether B, D and F have any right of action 
against (1) A, (2) manufacturers C, E and G respectively. 

— (AJSJU. INT.) 

28. What is meant by and what is the effect of the seller “reserv- 
ing the right of disposal"? How ought a seller who ships goods to 
act if he desires to reseive the right of disposal ? — (c.c.8. final.) 

29. (a) In a sale of goods, in what circumstances is the buyer 
deemed to have accepted Die goods ? 

(f>) State (with comments) in which, if any, of the following 
cases die buyer has accepted the goods : — 

(1) Buyer initials three parcels of which he has not examined 
contents, and leaves parcels with vendor for collection later ; 

(2) Buyer inspects goods, and writes on advice note: v 'Not 
according to description. Rejected’ 1 ; 

(3) Buyer takes sample from goods delivered, and after examin- 
ing it, says that the goods are noL equal to sample and that 
he rejects them — (a j .s.m.a. int.) 

JW. Explain the nature nf “ Bought Note " and “ Sold Note." 

31. What is “ a condition precedent 11 and “ an implied warranty "? 
Explain the terms F.O.B., F.OR., CJ.F. 

32. Explain the terms oi a " C.I.F." contract. — (d.com., i.m.c.) 

33. What arp the powers and duties of a Common Carrier ? 
Ment on the usual contracts for the carriage of goods in ships. Has 
the/ shipowner a lien for freight ?— (c.c.s. iinal.) 

34. Define delivery. In what way may delivery of goods be effected 
when they are (n) at sea ; (b) in the hands of a warehouseman on 
land.— (c.c.s. final.) 

35. A sells goods to B. Subsequently A neglects to deliver the 
goods to B in accordance with the contract Upon what principles 
and at what period is the meaburc of damages to be ascertained 7— 
(INC., ACCTT.) 

36 Plaintiff handed goods to a cat tier to be delivered to exercise 
his right of stoppage and instructed the carrier not to deliver. The 
carrier, notwithstanding this, in error delivered them. Plaintiff sued 
the consignee but failed to recover the price. Could he sue the 
carrier?— (l.c.c.) 

37. Distinguish between 11 Earnest Money ” and “ Part Payment ", 

38. What do you understand by the seller's lien? Can it be 
exercised when the time for payment is fixed at a future date?— 

(B.COM., BOMBAY.) 

39. What is *‘a Lien"? State the different kinds of "Liens" you 
know of. 

40. What is meant by the seller's right of stoppage in transit? 
Show how it differs from seller’s lien. 

How is the seller’s right in this respect affected if (a) the buyer 
obtains delivery before the arrival of the goods at their destination? 
(b) The goods are delivered to ship chartered by the buyer? 

41. Wbal is ’stoppage in transit'? What are the rights of a 
seller with regard to goods in transit ?— (b.com., Bombay.) 

42. Briefly explain the rights of an Unpaid Seller of goods. Under 
what circumstances can he exercise a right of resale ?— (jla. final.) 
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45. A sells to B a quantity of sugar in A’a warehouse. It is agreed 
that three months’ credit shall be given. B allows the sugar to remain 
in A’s warehouse. Before the expiry of the three months B becomes 
insolvent, and Official Assignee demands delivery of the sugar from A 
without offering to pay the price. Is A entitled to retain the goods for 
the price? 

44. A sells and consigns goods to B of the value of Rs. 12,000. 
B assigns the R|R of the goods to C to secure a specific advance of 
Rs. 5,000, made to him upon the R|R by C. B becomes insolvent, being 
indebted to C to the amount of Rs. 9,000. Can A stop goods in transit ? 
Give reasons ?— (llj.) 

45. What is the liability of a common carrier for loss or injury to 
goods (a) in transit, (b) remaining in his custody after arrival at their 
destination ?— (me. acctt.) 

46. What liability, if any, does a railway company incur in carry- 
ing a passenger’s luggage? Whose agent is the railway porter when 
ne carried the luggage to the train, and places it in the van, or in 
the coinage with the passenger? 

47. Railway companies entrusted with carriage of goods from one 
place to another are considered to be bailees with certain liabilities. 
DLcuss this proposition briefly.— (h.a., final.) 

48. What are “Risk Notes”? Explain their function.— (r. a., final.) 

49. X rends a paicel of silk, valued at £40, by rail to Y. What 
liability, if any, will the railway company incur if the goods are lost 
in transit? Will it affect your answer if it is proved that the parcel 
has been stolen by one of the Company’s servants ? 

56. When can a seller of goods exercise his rights of resale ? How 
does the right to resell affect the measure of damages ? Is there any 
distinction between statutory power of resale and that reserved to 
a seller under the ordinary contract of “indent”?— (lljb.) 

51. What is market overt ? Is there any, and if so what, difference 
in English and Indian Law, as regards the effect of a sale in market 
overt? 


52. A steals a watch from B and by false pretensions obtains a 
diamond ring from C. He sells the watch to D, a London jeweller, and 
the ring to E, a London tobacconist. Have either D or E a good 
title to the articles in question? If D or E sold them to F, would 
F have a good title? Give reasons for your answer.— (ore. acctt.) 


53. (a) Explain : (i) * Delivery \ (it) ‘ Business ’ and (iii) Third 


(b) What do you understand by ‘a Document of title’? 

What part does it play in mercantile transactions ?—(d.cdm., i.ii.c.) 

54. Explain: (a) “Seller’s lien”, (b) “Warrantee”, (c) “conse- 
quences of a breach of warranty.” 

Is. What is the distinction between a Warranty and a Condition 
on the Sale of goods ? How does a Warranty differ from a mere ex- 
pression of opinion 7— (t.c.c.) 

^56. Define Warranty and Condition. In what cases may a buyer 
of goods treat the breach of a condition as a breach of warranty ? 

— (f.a., near.) 

57. Is any warranty implied in a contract for sale of goods by 
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A contracts to sell B Java sugar to agree with a sample Which he 
produces. The sugar when delivered agrees with the sample, but 
neither of them is Java sugar. What are B’s rights BOMBAY.) 

W. Distinguish between a condition and a warranty in a contract 
of sale of goods. 

What remedies are open to a purchaser on breach of a condition 
and a wairanty ?— (b.com., Bombay,) 

59. X sells a quantity of soya beans to Y by sample. What condi- 
tions are implied on the sale? What remedies are open to X, if Y 
refuses to accept and pay for the beans? 

€0. A authorizes B, his servant, to sell hie horse at the best price 
he can obtain, saying nothing about giving any warranty. B sells the 
horse to C, warranting that the horse is sound. As a matter of fact, 
the horse is not sound. Has C any, and if so what, remedy ?— (lla.) 

51. What is the effect of u breach of warranty— 

(a) Where a specific article is sold with a warranty; 
lb) Where them is a contract, with a warranty for the sale 
of unascertained goods '* 

62. When goods are delivered to Ihe buyer on approval when doas 
the propel ty therein puss to the buyer? A sends li a gas-meter on 
approval in March 1911 ; after a trial B returns it in November 1911. 
Can A succcsslully tuo B lor the price ?— (ll.b.) 

P3, When does the property in goods pass to the buyer in the 
case of a delivery of gned" “on sale or return”? 

61. State concisely the rules in accordance with which damages 
for bieach of a contract should be assessed.— ( ca.) 

65. (a) Explain the maxim “ Coveat emplor ’* (Let the buyer be- 

ware) and its application to a sale oi goods. What are 
the exceptions to it ? State how far it is recognized by 
the Indian Contract Act. 

lb) A orders two .suits, one gray, the other brown. A is not 
satisfied about the fit when they are ready. Ho puts on 
the gray one, goes out fur a short walk and tolls the 
Lnilor, “I will return both suits tomorrow.” A returns 
the gray suii as promised, but continues to use and par- 
tially .soils the brown one. After a month he attempts 
to return the latter. The tailo** refuses to accept it and 
Bends in his bill. Discuss Ihe rights of the parties. — 
(B.COM.J BOMBAY.) 

66. Explain the rule of 11 Corcat emptor ” and state the exceptions 
thereto. 

Jack Sprat orders from his grocer “1 lb. of Danish bacon and a 
tin of Tiddler's sardines.” He eats some of the bacon and hia wife 
eats some of the sardines. As a result both are poisoned and spend 
a week in a nursing home. Can he sue his grocer ? 

67. (a) In what cases can a seller of goods transfer a better title 
to them than he himself possesses ? 

(b) What conditions are implied in a contract for the sale of 
goods ?— (djom., I.M.C.) 

68. When goods are bought from a person who has (a) stolen 
th tT " or (b) obtained them by false pretence does the purchaser get a 
good tide to the goods ?— (t.C £.) 
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91 . Is a contract for the sale of goods assignable so as to enable 
the assignee of the purchaser to enforce it against the Vendor ?— (l.c.c.) 

70. A timber merchant instructs a warehouse company to accept 
delivery orders from his clerk who has authority to sell to certain 
customers only. His clerk fraudulently sells timber to B, who is not 
on the list ; and upon production of the order the warehouse company 
delivers the Umber to B. Can A recover the timber or its value from 
B? 

71. (a) S agreed to sell to B 1,000 tins of canned fruit. He deli- 
vered 500 tins but was unable to deliver more. Was B bound to accept 
the 500 tins ? 


(b) S agreed to sell to B 1,000 shares in a company. The sale and 
purchase were effected through members of the London Stock 
Exchange. S tendered a transfer of 500 shares but was unable to 
transfer more. Was B bound to accept the 500 shares ? — (l.c.c.) 


72. (a) What documents are included in the statutory definitior 

of a Bill of Sale ? 


(b) L lent money to B on the security of furniture which 
was placed in a locked room in B’s house, and the key 
of the room was given to L. Subsequently a letter was 
given by B authorizing L to enter and remove the furni- 
ture on default of paymenl. Was the transaction void 
under the Bills of Sale Acts ?— (l.c.c.) 


Chafier VII 
AGENCY 

I. Define “ Agent M and “ Principal " ; “ Express Authority " and 
“Implied Authority." Is consider dtiun necessary to create an agency? 
— (b.com.) 

* 2. How may an agent be appointed? Can a minor be appointed 
ap an agent and can he be sued for entering into a contract on behalf 
of the principal without instructions from liis principal ? 

3. Define an auctioneer. On a sale of goods by auction, how far 
is the auctioneer agent for both vendor and purchaser ?— (b.com.) 

4. How does the legal position of a factor differ from that of a 

broker ?— (l.c.c.) 

5. A directs his solicitor to sell his estate by auction. The solicitor 
employs an auctioneer for thr purpose. Is the auctioneer the sub- 
agent of A ? 

g. In what cases has an agent power to appoint a sub-agent? 
What is the position of (a) an auctioneer, (b) a broker in this respect ? 
If a sub-agent iB appointed, to whom is he under liability to account ? 

7. A was given a power-of-attnrney by B to manage B’s shop. 
A who had to go out of town one day. authorized his son C to look 
after the business. C held a power from his father A. He entered 
into a contract in the name of B and signed same. What is the position 
of the parties ?— (b.com.) 

8. A, a merchant, entrusts B, his agent, with a hill of lading 
relating to certain goods, and instructs B not to sell the goods for 1ms 
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than a certain price, and not to give credit to D. B setts die goods to 
D for less than that price and gives D three months’ credit. Advise 
A.— (LLJ., BOMBAY.) 

B. What i b the effect of Agency on contracts with third parties? 
When is a principal bound by the unauthorised act of his agent?— 

(B.COM., BOMBAY ) 

10. Mr, X and Mrs. X live together, and she keeps house for him. 
He has luld her not to run up any bills in his name, but. neverthe- 
less, she orders at P ft Co.’s certain household goods (which are not 
necessaries). He is sued Ihercon by P. ft Co. Has lid any defence if, 

(1 ) he had previously paid similar bills of hers at P. & Co.'s ; 

(2) he has previously paid rdmilar bills of hers at Q. & Co.’s 
but not at P. ft Co.’s ; 

(3) he has previously paid similar bills of hers at P. & Co.’s, 
but his marriage was bigamous ? 

11. When is an agent personally liable for contracts entered into 
by him on behalf of his principal ? — (b.com , Bombay.) 

12. Discuss the position of an undisclosed principal in a contract, 

— (M.COM., CALCUTTA.) 

13. If an agent contracts for an existing but undisclosed principal, 
state concisely the respective rights of the agent, the principal and 
other contracting party 

14. What is ihe effect on a contract on the death of one of the 
parties to it 9 

Can an undisclosed principal ever sue on a contract made by his 
agent 9 If so, under what conditions can he sue 9 — (r.c.s. ncr.) 

15. When is an agent personally bound by contracts entered into 
by him on behalf of his principal 9 — (b com.. Bombay ) 

16. In what circumstances is a piincipal liable for his Agent’s 
fraud 9 Does il make any difference that the Agent was acting with 
a view to his own advantage ? 

17. What tre the chief duties of an agent? What degree of dili- 
gence must nn agent show in discharge of his duties? 

18. Explain what you understand by Ratification of an Agency. 
State the conditions which should be fulfilled before the Principal can 
ratify an Agent’s acts. Refer to leading cases — (a. A. final.) 

19. P instructed his agent A, to sell a picture at a named price. 
P died. Afterwards, before the fact of his death became known to A, 
A sold and delivered the picture. Was this binding on P’s executors ? 
What rights had they against the buyer 9 — (l.c.c.) 

20. A, who owes B Rs. 500. appoints B as his agent to sell his 
landed property at Bassein and after paying himself (B) what is due 
to him, to hand over the balance to A. B is inviting offers. Can A 
revoke this authority delegated to B? Give your reasons, Is B’s 
authority terminated if A dies or becomes insane ? 

21. The principal revokes the authority of an agent, who, after 
such revocation, enters into a contract on behalf of the principal ; is the 
contract binding on the principal ? 

TL Your firm has assigned goods for sale to factors Charles and 
Davies respectively in the following circumstances;— 
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(a) Hie goods have been assigned to Charles with the intimation 
that he may sell them for £25. Three days later he sends a 
cheque for £25 (less agreed commission) with the comment : 
“ You may as well have the money now, as I hold the goods.” 

(b) Your sales manager being in need of cash in connection with 
your firm's business, and being in Davies' office at the time. 
Davies hands him £25 (less agreed commission) Baying: 
“ Let me have the goods : IT1 sell them for £25 and get my 
money back that way.” The goods have been delivered to 
him on those terms. 

The goods being in both cases still unsold, your firm wishes to revoke 
the authority to sell of both factors, and asks you whether it may do 
8o. What would you advise ?— (a,i.s.m.a. int.) 

23. Are there any cases in which an agent can personally enfoice 
contracts entered into by him ? 

24. An agent. A. makes a secret profit out of his agency, a fact 
that is discovered by his principal B. Advise B — (a a la. int ) 

25 Discuss the natuic and extent of the remedies available to a 
principal whine his agent contracting on his behalf, has been bribed 
by the other party to the contract ? - (inc. acctt.) 

26. A, an agent of your firm, places an order with B for 60 electric 
motors of ‘Y* type and 40 motors of ‘ Z ’ type. A intends to re-sell 
the motors on his own account, and youi firm is ignorant of the trans- 
action ; but knowing that B would not grant him credit, A says he is 
buying the motors on behalf of your firm. 

When your firm hears of the transaction, it proposes to adopt the 
contract so far as the ‘ Z * type mi.turs are concerned ; but it has no 
use for the ‘Y’ type motors. 

Can your firm, relying upon A’s purported agency, take over the 
‘Z* type motors? Would your advice be different (i) if your fum 
took over the 100 motors, (it) if A, instead of naming your firm, had 
said. <r on behalf of iny principal in Halifax” 7 -(ai.s.ma int) 

27. D, who is an agent for E, make", a contract for E with F Ik' 
does so because F ha* piomisrd hnn half his profits on the transaction 
What are the rights of E, against D and F if he hears of Ihc bribe (1) 
before the contract is turned out, (2) after the conti ol is carried 
out ?— (me. acctt ) 

28. C„ a broker, wab employed by the defendant to buy cotton for 
him with instructions not to disclose his name C's credit was not 
good enough to get cotton on his own lesponbibility, and at the plaintiffs 
request, he gave him the name of the principal. In the notes, C was 
named as the buyer, C was called on to pay but he was unable ; the 
plaintiff sued the defendant. How will you decide the suit?— (llj.) 

29. The principal directs his agent to do a wrongful act; is the 
agent bound to do it? Is the principal or the agent liable for the 
wrong done? 

30. What are the chief duties of the principal as regards the agent ? 

31. What are the general rights of an agent against his principal ? 

32. Is A entitled to repudiate the following contracts, and if ro, 
what additional facts, if any, must A prove in order to enable him to 
repudiate the same?— 
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(i) A employs B as a broker to mil A’s coal. B buys the 
coal himself m the name of C. 

(vi) A enters into a contract for the sale of coal with D, ostensibly 
acting as the broker of E and Co. A subsequently discovers 
that D is the sole proprietor of E. & Co. 

(iii) F in London enters into a contract of charter-party with A. 
In the charter-party F describes himself and signs as “agent 
for the owners of a ship to be named laier ” F was in 
fact not acting as the agent for any owner, but subsequently 
made a contract for the charter of a particular ship as " agent 
for the charterer. 1 ' at a lower rate of freight 

(in) A borrows money from G, a money-lender, who advertises 
and lends money in the assumed name of H.-~ (llb , Bombay.) 

33. A owes £20 to B and C jointly. Does he gel a good discharge 
for the debt if he pays the money to B and lakes the leceipl from him ? 

34. When may payment be made to the creditor's agent? Can 
the creditor insist on payment being made in all cases to himself and 
not to the agent? 

35. (a) State the iliHei out ways in which an agency may be 
terminated. 

(b) A consigns 1.000 bales of cotton In B who has made advances 
to him on such cotton, and desires B to sell the cotton, and to repay 
himself, out of the price, the amount of his own advances Before B 
sells the bales, A revokes B's authority to do so. Advise B. 

— (dxom. I.M.C.) 

36. A employs B to make a contract for him. B makes the 
contract in his own name with C, who aftcrwaids discovers that B 
in making the contract was roally the agent of A. What are C’s 
rights ?— 

37. Distinguish between a contract which is void for illegality and 
one which lb nunc void In whaL roapects is the distinction of import- 
ance 7 Where X has an altci native right in a contract to sue either 
as Principal or his agent, in what way can his freedom of choice 
sue the one or the olher be determined 7 —(r.r s. final.) 

38. Write short notes on any two of the following: — 

(a) Sccrci profits of an agent, (b) Breach of wurranty of 
authority, (c) Del Credcic agent, (d) Agency by estoppel, (pj 
Market overt 

39. Whal do you understand by— 

(i) Agency by necessity. 

(ti) Del credere agent. 

(iii) A Factor. 

(iv) A Broker ?—(i.s.m.a. final.) 

49. A sues B upon a contract by which B is personally bound, and 
obtains a decree against B. Thereafter A comes to learn that B was 
Cs agent in die contract, and institutes a suit against C. The decree 
obtained by A against B had remained unsatisfied at the date of A's 
suit. Is A entitled to a decree against C, regard being had to the fan 
that A had already obtained a decree against B ? 

4L Your firm has sold goods to Brown ; you know that he is only 
acting as an agent, but not knowing the name of his principal in the 
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transaction, you debit Brown’s account. Difficulties arise over pay- 
ment, in the course of which you discover that Brown’s principal was 
Smith : you then take action against Smith, who pleads in his defence 
that since you knew that Brown was only an agent hut nevertheless 
debited him, you cannot now look to Smith. State your reasons for 
considering this a good or a bad defence.— ( a.i.s.m.a. int.) 

42. If an agent in making a contract exceed his authority, is the 
principal bound by such contract ?— (llj.) 

43. What is the extent of a master’s liability for the servant’s 
(i) fraud, (ii) want of care in carrying on the business in which he 
Is employed ?— (ll.b.) 

44. What is ' l Holding out ” as an agent on behalf of a pretended 
principal? Who is liable on contracts made by such an agent? Can 
the pretended principal ratify Ihose contract? 7 

45. Delegatus won -potest delegare— a delegate cannot further dele- 
gate. How far does this maxim apply to a Contract of Agency ? 
Distinguish in this connection between a Sub-Agent and a Substituted 
Agent.— (h.a. final) 

4ft. What do >nu undei stand by (a) Bailment, (b) Pledge, 
fc) Pakka Adatia, (d) Contract of Indemnity, (e) Mercantile Agent, 
(/) Good Faith, and (y) Seller's right of resale? 

47. Whnt ls i\ mercantile agent ? Can a mercantile agent who 
has obtained goods by false pretences give a good title to a person 
who honestly buys the goods from him #1 — (c.c.s. final.) 

48. Distinguish between (a) Pakka A da I in, (b) Karhlia Adatia 
and (c) Del credtrc Agent, -(b.com, Bombay.) 

49. How does a “Del Credere'* agent differ from othri agents? 

X acting for Y as e “Del Ciederc" agent sold a cargo of timber hi 
Z. When the timber was delivered Z rejected it as not being up to 
sample. Y at once called upon X to pay the price. What are X*s 
legal rights (if any) ?— (c.c.s. final.) 

50. WhaL are the duties of a Del Credere Agent, and a sub-agent, 
and the liabilities of a person who holds himself out as an Agent? 

51. What id the difference in the legal position, (a) of a general 
agent and a special agent and (b) of a factor and a broker? 


Chapter VIE 
PARTNERSHIP 

I. Define a partnership. What are the essential elements of a 
partnership and what circumstances make an association illegal as a 
partnership ?— (inc. acctt.) 

2* A and twelve others desire to enter into partnership for the 
purpose of carrying on the business of Banking and seek your advice. 
What will you advise them? 

Would it make any difference 

(a) if these 13 persons desire to carry on any business other 
than that of Banking ; 
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(b) If twenty persons desire to form a portnenhlp that haa 
for its object acquisition of gain by carrying on any busi n ess 
other than that of Banking ; 

(c) if 22 persona form an association for the purpose mentioned 
In (b) above; 

(d) if 22 persons obtain the Royal Charter end desire to carry 
on any business for gain? 

Give reasons.-^ (b.com., bombay.) 

3. What is meant by “Partnership property/' and how far is It 
liable for a partner's separate judgment debt ?— (me. accxt.) 

^ 4. How for, if at all, is an agreement in writing necessary for the 
formation of a partnership ? What is a partnership at will, and when 
does it arise ?— (A.A.I.A. int ) 

5. A and B agree to divide the profits of a business in equal shares, 
but the loss, if any, is to be borne by A alone. Is it a case of 
paitnen«hip 7 

6. Is sharing of profits conclusive evidence of partnership? A, 
n country gentleman, lent £5,000 to the firm of B & Co. on the terms 
that he should receive a share of pi ofits but not be liable for any losses 
incurred by the firm in their business These terms were set out in 
a written statement. The firm is now in financial difficulties. What 
facts would you take into consideration in advising the creditors of 
B. & Co., whether A was liable for the debts of the firm?— (me. acctt.) 

7. How does the legal position of a limited partner differ from 
that ol a general partner? — (a.aj.a. final.) 

0*8. What is the test of determining whether the relation of part- 
nership between A and B does or does not exist ?— Bombay.) 

*9. Set out the liability of a retired partner, a minor partner and 
one permitting himself to be represented as a partner. 

yiO Distinguish partneiship from co-ownership 

A is a partner jn a firm for a short time Discuss Ids liability 
in respect of the firms debts incurred (i) before he became a partner, 
tit ) while he was a partner, and (ui) after he ceased to be a partner. 

- (B COM , BOMBAY.) 

V 11. What are the rules determining partners' mutual relations in 
the absence nf a contract to the contrary ?— (b.com., Bombay.) 

3 12 . Can a minor be a partner in a firm ? State his liability on 
attaining majority. 

13. Can a minor be admitted as a partner in a firm and can he 
sue and be sued in the name of the firm ? Is there any protection 
afforded by law to a minor partner with regard to the benefits end 
liabilities arising to him out of business transactions? 

14. What was the effect of the declaration of war fay Great Britain 
against Germany upon partnership between British India subjects on 
the one hand and German subjects on the other in India? 

15. A, a British subject, entered into a partnership with B an 
Austrian, by an agreement dated 1st January lfcU* Th e firm has a 
place of business in London, and another in Vienna. Dbaase me 
questions that arose in relation to the said partnership open the deda* 
ration of war.— (me, acctt.) 

30 
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Vm. DJstinguhfc betwee n ft Joint Hindu Family firm and a Partner* 
ship.’ Is tbe former governed by the Indian Partnership Act ? 

17. X retired from a firm a a at Slat December 1938. The continu- 
ing partners have carried on the business since that, but have 
not yet settled the partnership accounts as between themselves and X 
nor paid out his share of the capital. What rights has X in regard 
to profits made fay the firm since his retirement 7— (l.c.c.) 

18. A and B, who are partners, borrowed money from C. Even- 
tually C sued them on the loan, and obtained a decree which was not 
satisfied. Subsequently, C discovered that D was a partner with A 
and B at the date of the loan. Discuss the rights of the parties. 

Would it make any difference if D was dead and his estate being 
administered at the time?— (b.com., Calcutta.) 

19. What are the liabilities of a person who holds himself out as 
a partner, as to the public and as to the other members of the 
partnership? 

{Ub. State the rules regulating the mode of settlement of accounts 
qf a firm after dissolution. 

/zi. Explain the position of a partner in regard to liabilities existing 
(4) prior to the time of his joining the firm, and (b) at the time of his 
retirement, and (c) as to liabilities incurred by the firm after his 
retirement In what way may the liability of an incoming, or a 
retiring partner be modified or extinguished? — (inc. acctt.) 

22. A partnership consisting of A, B and C enters into a conti- 
nuing contract with E which is to run over a period of five years. 
After two years A retires from the firm and D becomes a partner, A 
taking a covenant from B, C and D to indemnify him against all 
liabilities under the contract E knows of A’s retirement and of D’s 
entering the firm. What subsequently are E’s rights against A and 
D, respectively ?— (inc. acctt.) 

J 21 What is the position of the executors of a deceased partner in 
an ordinary partnership as regards— 

(a) the creditors of the firm, and 

- <b) a legatee of the deceased partner’s share in the partner- 

■' ship business ?— (me. acctt.) 

24. What is the nature and extent of the authority of a partner 
to bind the firm ? 

What are the provisions of the Partnership Act with regard to the 
admission of a minor as a partner in a firm ?— (b.com., Bombay.) 

25. When are partners bound by a contract made by one of them ? 
What is the nature of the liability ?— (a ji.la. final.) 

99. A is a partner in a firm of solicitors. A draws a hill of 
exchange ¥h the name of the firm without authority. Are the other 
partners of the firm liable on this bill ?— (b.com.) 

27. One partner retires from a firm and the other partners con- 
tinue the business. Nine months afterwards the firm becomes bankrupt. 
Discuss the liability of the retired partner to tire creditors of the 
firm.— (inc. acctt.) 

' 91 State briefly the statutory rules regulating the mutual relations 

# partners, in the absence of any express contract between the parties. 
A« B and C enter into a partnership. The partnership agreement pro- 
vides that the nett profits should be divided equally. Hie business 
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is carried on for many years, A getting half of the nett profits, 9 end 
C between themselves half. All parties know of end acquiesce in this 
agreement. The profits are now Rs. 300. What are file shares of A, 
B and C ? Give reasons.— (a. com.) 

29. Explain: “A partner is the agent of the Ann for the pur- 
poses of the business of the firm.” Discuss the law regarding a partner’s 
implied authority to bind the firm by his acts. 

A partner opens a banking account on behalf of the firm in his 
own name. Is this action authorized by law ?— (a .A. rasr.) 

30. B and C jointly promise, for a valuable consideration, to pay 
A Rs. 10,000. A files a suit against B and obtains a decree for the 
amount. Before the decree is drawn up, B turns an insolvent and A 
is unable to recover the amount of the decree or any part thereof. 
He files a suit against C. Will he succeed? Give reasons.— (iu.) 

31. The firm of X Y Z was indebted to C. X, a partner, gave 
hib own cheque in payment. It was dishonoured on presentation. G 
obtained judgment against X, but was unable to obtain anything under 
the judgment. Could C afterwards sue the firm? — (l.C.c.) 

32. Is a partner liable in any case for the frauds of his co-partners ? 
A and B are partners Z carries on a competing business. A bribes 
a clerk of Z’s to disclose confidential particulars of Z’s business in 
birach of his (clerk’s) contract with Z Is B liable to Z? 

33. To secure a debt due from A’s firm to their bankers, A, whose 
firm had, in the ordinary course of business, possession of some delivery 
warrants belonging to B, wrongfully pledged them with the Bank 
without B’s knowledge and one of A’s partners, who knew nothing 
of the fraud, also gave to the Bank another security for the same debt 
The firm having become bankrupt, the Bank paid themselves by selling 
B’b pioperty. What remedy, if any, has B? State the principles 
involved — (inc. acctt) 

34. What are file liabilities foi debts and obligations of a firm : 

(a) of an incoming partner, 

(b) of an outgoing partner, 

(r) of a deceased partner's estate — ( a.a.i.a nrr.) 

35 What is meant by estoppel? Point out in what manner the 
doctrine applies to partnership transactions.— (me. acctt.) 

36. It w often said that the Law of Partnership is a branch of the 
law nf principal and agent Examine and justify this statement in 
relation to the liability of the firm for the ads of the several partners, 
both in file matter of contract and in matters of tort.— (me. acctt.) 

37. A and B, together with C, are carrying on business as agents 
for the sale of motor cars and accessories, have discovered that C 
made a secret profit when selling a car in the name of the firm. Advise 
A and B as to their rights.— (me. acctt.) 

38. State the general rules for determining the interests of partners 
and their rights and duties in the partnership, in particular as to (a) 
the capital and profits of the business; (b) the management; (e) in- 
demnity of partners ; (d) the partnership books.— (WC. acctt.) 

SB, Point out what is meant in an ordinary partnership by joint 
property of the firm as distinguished from separate property of ft* 
partners in it. What, if any, right have the separate mmtem of ft* 
partners agsinst the joint property of the firm?— (ttfc, m*st.) 
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49. It the absence of any provision on the subject in the partner- 
ship articles, what right of inspection of the partnership books (if any) 
has one member of the firm ? Would it make any differences to your 
answer if such member— 

(a) were a dormant partner; 

(b) desired an incorporated accountant to inspect for him ; 

(c) were a retiring partner, who has sold the goodwill to the 
continuing partners?— (arc. acctt.) 

41. How is a firm affected, as regards third parties, by an individual 
partner (a) using the credit of the firm for his private purposes, 
(b) assigning his share, (c) refusing, without reasonable cause, to 
continue in the partnership? What course would the other partners, 
or partner, take in these several circumstances?— (me. acctt.) 

42. hi what ways may a partnership be terminated ? Where there 
are separate creditors of each partner, and joint creditors of the firm, 
discuss the question of the distribution of assets.— (c.c.s. final.) 

42. (a) Can a partnership firm be dissolved by public notice? 
How far does such a dissolution affect customers ? Is there any dif- 
ference between the position of old and new customers in such a case ? 

(b) X Is the sole owner ol a firm. He admits Y os a “partner'* 
on the following terms (1) Y was not to bring in any capital, (2) Y 
was not to be responsible for the losses of the firm, (3) Y was to 
receive a fixed sum of Rs. 500 per month in lieu of profits. Y had 
all the powers of a partner and was known in the trade as such 
far many years. 

Discuss the legal position of Y. Is he partner, agent or servant? 
— (B.COM., BOMBAY.) 

Mi. (a) Describe the cases in which a partnership firm is com- 
pulsorily dissolved. 

(b) In what different ways is it open to a partner to retire from 
the partnership firm, and how far would his retirement affect the 
rights of third parties ?—(d.com. lm.c.) 

y45. How can a partnership be dissolved apart from express agree- 
ment ? What is the effect of (a) the death, (b) the insolvency, of one 
of the partners upon the existence of the firm ? 

44. In what cases may the Court dissolve a partnership at the suit 
of a partner ?— Cb.com., Bombay.) 

^47. After the dissolution of partnership, what authority has each 
partner (if any) to bind the firm?— (me. acctt.) 

48. Within what time, after dissolution, should one partner sue 
hit co-partner for account and share of the profits of the partnership ? 
— (B.C0M., BOMBAY.) 

44. What do you understand by the term “goodwill**? What 
becomes of the “goodwill** of a partnership on dissolution?— ( b.com.) 

54. A firm of grocers dissolved partnership and sold the goodwill 
of their business to X, Y and Z, who are now carrying on the same 
business at the same address. Subsequently the old partners A, B 
end C again entered into partnership as grocers, set up a competing 
business next door to X, Y and Z, have solicited customers of their 
old firm. Advise X, Y and Z.— (me. acctt.) 
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8L A, B and C enter into partnership for a period of two yean. 
Can B and C expel A from the partnership for A r s misconduct in the 
affairs of the partnership business ?— (llb., soxbat.) 

52. State the circumstances leading to the dissolution of a partner- 
ship (t) by operation of law, and (it) by the act of the parties. — 
(D.COU.J 1.XLC.) 

53. How far is the expulsion of a partner valid? What am the 
rights of the expelled partner ?— (a ju.a. final.) 

54. Where a partner has paid a premium to the other partners on 
entering into partnership for a fixed term, and the partnership is dis- 
solved before the expiration of the term, has the partner who paid 
any right to a return of the premium ?— (i.c.c.) 

55. In the relation of partners to one another what is their duty 
as to (a) rendering accounts, (b) accounting for private profits, and 
(c) competing with their own firms?— (c. a.) 

v56. What is meant by registration of a partnership firm under the 
Indian Partnership Act, 1932? Is such registration compulsory in 
respect of every firm? 

57. Explain the procedure for registration of a firm under the 
Indian Partnership Act, 1932. 

58. What is the effect of non-registration of a partnership firm as 
regards enforcement of rights of (a) partners inter ae, (b) a partner 
against the firm, (r) firm against a partner, (d) firm against third 
parties, (e) third parties against the firm ? Will it make any difference 
in your answer in case of a suit or claim of set off of a sum not exceed- 
ing Rs. 100 in value ? 


Chapter IX 

CONTRACTS OF INDEMNITY AND GUARANTEE 

t/l. Distinguish between a contract of indemnity and a contract of 
guarantee. 

A owes B a debt guaranteed by X. The debt becomes payable and 
B demands payment, threatening action in default Y intercedes on 
behalf of A and requests B to give time to A for payment which B 
agrees to do. Is X discharged from his liability ? — (b.com., Bombay.) 

\/ 2. What is meant by a contract of continuing guarantee ? Is such 
contract revocable and if so to what extent and in what manner? 

— (BXOM.j BOMBAY.) 

\\ 3. P guarantees payment to Q of the price of 100 tons of coal to 
be delivered by Q to R and to be paid for in a month, Q delivers 100 
tons to R and R pays for them. Afterwards Q delivers 50 tons to R 
which R does not pay for. Is P liable for the 50 tons?— (b.com.) 

44 , What are the limits of the right of indemnity of an agent 
against his principal ? — (ll.b.) 

5. B owes to C a debt guaranteed by A. The debt becomes pay- 
able C does not sue B for a year after the debt has become payable. 
Can C recover the debt from A?— (lub.) 

g. b owes C a debt guaranteed by A. The debt becomes payable 
C does not sue B end allows his remedy against B to become barred 
by limitation. Does this operate as ■ discharge of A ? 
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J 7. Is surety liable where the original contract between the ferin- 
dM debtor and creditor is void or voidable ? — , Bombay.) 

s/%. Enumerate the rights of a Surety as against (1) the Debtor. (2) 
the Creditor, and (3) the Co-Sureties. 

A is an infant He borrows money from X. B stands surety for A. 
A refuses to pay on the ground of infancy. Is B liable to pay ? 

— (iua. final.) 

vg. Under what circumstances is a surety discharged from liability 
under a contract of guarantee ?— (b.cgm., Bombay.) 

12. When can a surety be discharged and whul are the rights of 
the Surety against (i) the principal debtor, and (ii) the creditor? 

State, if you can, the difference, if there be any, between the 
Indian law, and English law on any of those subjects — (b.com., 
BOMBAY.) 


11. How may a person who has guaranteed the payment of money 
by another be discharged from liability, the money being still unpaid ? 
— (ll.b.) 

12. P, a commission agent, was employed by the plaintiffs, and 
often had money of theirs in his hands. Plaintiffs required him to find 
a surety and defendant became surety for him. A claim was made 
against defendant, which he resisted on the ground that he had not 
been told, when he gave the guarantee, that P’s accounts were at 
that time much in arrear. Was this a good defence ? 

How far has a surety a right to full .disclosure of the facts ?— (l.c.c,) 

13. State what acts of a creditor operate as a discharge of the 
surety. B owes to C, a debt guaranteed by A. The debt becomes 
payable. C does not sue B for a year after the debt has become 
payable. B then becomes insolvent. Thereafter C sues A for the 
debt A pleads C’a forbearance to sue B for a year as a defence. 
Is this a good defence ? 

>/14. (a) Can a continuing guarantee be revoked by the surety? 

(b) A, B and C were joint and several guarantors for advances to 
be made to D by his bank. The bank made advances from time to 
time and a considerable sum was due when A died. Further advances 
were made afterwards. The sums paid in to the bank by D, after 
A’a death had become known to the bank, were sufficient to discharge 
the balance due at A’s death. Was A’s estate liable for the balance? 
— (JLC.C.) 

15. In what cases is a surety discharged from his liability to the 
creditor?— (r. a. first.) 

16. Brown & Co. agreed to supply certain goods to Ram Baksh 
if Ram Baksh’s wife would guarantee payment to them, and sent a 
form of guarantee to Ram Baksh to enable him to get his wife’s signa- 
ture thereon. Can Brown & Co. sue Ram Baksh’s wife for the price 
of the goods if rite signed the guarantee under pressure of her husband 
or if she did not know the nature df the document owing to the fact 
that her husband had never explained the document to her ?— (b.cow., 

LUCKNOW.) 


17. A merchant gave credit to D in reliance on references given 
by R and the X Y Z Co., Ltd., as to D’a means and character. D 
did not pay and the debt was irrecoverable. Had the merchant any 
remedy against R and the X Y Z Co., Ltd., when the references proved 
Id be untrue? 
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Chapter X 

NEGOTIABLE INSTRUMENTS 

1. Define a promissory note, and distinguish it from a bill of 
exchange. Are the following promissory notes good : — 

(a) I promise to pay B Rs. 100, first deducting thereottt any 
money which he may owe me. 

(b) I promise to pay B Rs. 100 for medical attendance and all 
other charges for the supply of medicine as may be found 

due ?— (D.COM., BOMBAY.) 

2. (a) A and C are London businessmen. C has agreed to give 
A a bill ol exchange for £500 payable in three months 1 time. Draft 
a bill and show how C usually accepts. 

(b) Will a bill of exchange be good (i) payable "six weeks after 
the death of X 1 ’; (ii) payable “six weeks after the marriage of Y"? 

— (lx.c.) 

3. Define : (i) Bill of exchange ; (ii) Drawee in case of need; 
(iii) Acceptor for honour ; and (iv) Payment in due course.— 

— (d.com. imjc.) 

4. Distinguish (0 ‘Holder’ from 'Holder in due course' and 
(ii) 'bill of exchange’ from 'promissory note’. Explain 'Demand 
Drait.’— (d.com., i.m.c.) 

5. A desires to order a suit of clothes from B, a tailor, and is 
without the means to pay for it; C is approached to help A and 
writes and gives the following note to B : — 

“ToB, 

1 understand that A desiies to order a suit of the value of £5 
from you. If you will supply the said suit to A, and he does net 
pay you the same on delivery, 1 will pay for it upon demand being 
made to me." 

The suit is made and delivered but A makes default What is the 
legal position with full reasons between — 

(I) A and B. (2) B and C. (3) C and A ? 

(A.AJ.A. nrc.) 

g. Which (if any) of the following can be held to be Promissory 
Notes : — 

(a) 11 I.O.U. Rs. 100 to be paid on 1st prox." 

(b) “Received Rs. 750 for which I promise to pay 8 per cent 
from date." 

(c) "I promise to pay B Rs. 10,000 on the birth of my first 
son. 

(d) “Received from A Rs. 75 which I promise to pay on 
demand with interest.” 

(?) "I promise to pay C Rs. 1,000 on the death of my unde 
D if he leaves me more than this amount "? 

7. (a) State the essential features of a Negotiable Instrument 
(b) Distinguish between (1) a “Bill of exchange" and a “simple 
contract,” (2) a “Shah Jog Hundi" and an ordinary m m of exchanged 
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(3) a “bill of exchange" and “ cheque.”— (b.com.) 

v 8. Distinguish bills of exchange from (i) Promissory notes, and 
(it) Cheques. 

Distinguish ordinary cheques from (0 "open cheques" and (ii) 
"crossed cheques ".—(b.com., Bombay.) 

9. What is meant by a set of bills? If B, the payee of a bill 
of exchange drawn by A, lose it before maturity, can he compel A 
to give him a duplicate and if so, upon what conditions? 

19. A passes a promissory note to B for a certain sum. The 
note makes no mention of interest; but it is agreed between the 
parties that interest should be paid at the rate or 15% per annum, 
m a suit by B for the principal and interest due, A contends that 
he is not bound to pay interest. Will his contention prevail ?— (llj.) 

11. What is the legal relation between Banker and Customer, and 
what special incidents attach thereto? To what extent and in what 
rcapects may a drawee of a bill of exchange qualify his acceptance ? 

— (c.c.s. hit.) 

12. P draws a cheque on his banker. The amount of dieque is 
Increased by Q without P’s authority, and the banker paid in good 
frith, die increased amount to Q. When is the banker entided to 
charge the increased amount and when the original amount ?— (b.com.) 

13. A in the course of business signs a cheque for Rs. 500. The 
amount is inserted In figures only and not in words and the name 
of the payee is not mentioned. A then hands over the cheque to his 
cashier C who fraudulently alters the figures 500 into 1.500 ; inserts the 
amount of rupees fifteen hundred in words and pula down the name 
of B as payee. C then forges B’s signature on the back of the cheque 
and gets it cashed from the bank. The alterations are not apparent on 
the face of the cheque. 

State giving reasons whether the bank is entitled 1o debit A’s 
account with the amount of Rs. 1.500.— (b.com., Bombay.) 

14. A gets hold of B’s cheque-book and forges Bs name on a 
cheque. He obtains money irom B’s bankers by presenting the forged 
cheque and disappears. Does the loss fall upon the bankers or their 
customer B ?— (b.com.) 

vl5. What is meant by negotiation ? 

What is the legal effect of forgery of an indorser's signature ? 

What is the effect of delivery of a negotiable instrument through 
pOSt?— (BXOM.., BOMBAY.) 

19. What is meant by open cheques and crossed cheques?— 

(B.COM.J BOMBAY.) 

17. How far does the alteration of a bill of exchange affect the 
rights of (a) existing parties to the bill, (b) subsequent endorsers ? 

Would your answer be the same if the alteration was not apparent 
on an ordinary inspection ? 

State whether it is material to the validity of the bill if there 
Is an alteration in (1) the date, (2) the place of payment, and (3) the 
figures in die margin. 

19. (a) A passes a demand promissory note for Rs. 5,000 to B 
on the 1st of January 1927. On the 1st of July, B demands payment 
verbally. On the 15th of August B sends a solicitor’s notice demanding 
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payment On the 1st of December 1027 be Alee a cult to recover 
R s. 5,000 with interest. From what date will interest be allowed? 

(b) Where no interest is mentioned on the face of the promissory 
note what interest is awarded? 

(c) Within what time must a suit on a promissory note be filed? 

What stamp is necessary for a valid promissory note ?— (neon,, 

BOMBAY.) 

U. “A holder in due course has a tlile free from equities." 
Explain, with illustrations, this statement.— ( a jlla. int.) 

26. (a) Compare ‘Negotiability’ with 1 assignability ’ of a nego- 
tiable instrument. 

(b) What happens in the case of a 1 Hundi ’ 

(i) when therein ‘material alterations’ are made, 

(ii) when they are accepted without protest, and 

(iii) when therein no mention of interest is made? 

(D.COM., X.M.C.) 

21. Explain fully the characteristics of a Negotiable Instrument 
Can Bill of Lading be regarded as a Negotiable Instrument? If so, 
in what circumstances ?— (RJL final.) 

22. What is a negotiable instrument? Do any and which of the 
following instruments come within that description: — (a) a crossed 
cheque payable to Bearer, (b) a cheque crossed “Not Negotiable” 
payable to Bearer, (c) an uncrossed cheque payable to order, (d) a 
Postal Order ?— (C.C.B. int.) 

23. State the conditions of a valid acceptance for honour and 
mention the rights and liabilities of an acceptor for honour.— Cb.com.) 

24. What is meant in relation to bills of exchange by: — (a) a 
transfer by delivery, (b) an acceptor for honour, and what liabilities 
are incurred in connection with the bill in each case ? 

Explain and distinguish the meaning of the following terms in 
reference to bills of exchange : — (a) a holder, (b) a holder for value, 
(c) a holder in due course.— (c.c.s final.) 

25. A is the acceptor of a Bill of Exchange of which B is the 
payee. C, a holder in due course, sues A who pleads that B had no 
authority to endorse the bill. How will you decide the suit ?— (ll.B.) 

26. “A negotiable instrument is one the property in which passes 
by delivery from hand to hand.” Comment.— (ii.com., Calcutta.) 

27. A puts a blank acceptance in his desk. His clerk steals and 
fills it up as a complete bill for Rs. 200 and gets it discounted. The 
bill is dishonoured and a holder in due course sues A, as acceptor. 
Will he succeed?— (UmB.) 

28. A draws a bill on B, payable to C or order, which is accepted. 
D gets possession of the bill and without authority from C endorses it 
in C’s name to his own order. D then endorses the bill to E, who 
trices it bona fide, for value and without notice. What are the righls 
of the parties to the bill?— (llb.) 

£ 9 . la what ways (other than by payment) may a bill of exchange 
be discharged ? Does me loss of a Bill of Exchange discharge it ? 

—(tee. m.) 

16. What is meant in the Bills of Exchange Act by a bill ‘‘payable 
at a determinable future date”? When a bill, payable at a fixed 
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per i od after date, la iaaued undated, what are the right* of the 
holder ?— (juc.c.) 

31. A gave a cheque to B in payment of beta lost in hone races, 
and a cheque to C in payment of Stock Exchange differences. B and 
C endorsed the cheques and handed them to D in payment of good* 
supplied by him to B and C. Can D recover on the cheques ? Would 
it make any difference to your answer— 


(a) if D had received the cheques from B and C as a gift ; 

(b) if D knew of the transactions in respect of which A gave 
the cheques to B and C ?— (me. acctt.) 

32. (a) When is a thing deemed to be done in good faith within 

the meaning of the Bills of Exchange Act ? 

(b) A acquired a negotiable instrument from Z for value. Z 
had obtained the instrument by fraud. A had no actual 
knowledge of this, and though he had some suspicions, 
he thought it prudent not to make inquiries. Had he 
a good title to the instrument ?— (l.c.c.) 

33. What are the characteristics of a Negotiable Instrument and 
what presumptions arise regarding it? 

Give examples of (i) indorsement in blank, (ii) indorsement 41 with- 
out recourse 1 ', and (tii) restrictive indorsement— (d.com. lh.c.) 

34. John Smith draws a cheque on his Bank in favour of M House- 
hold expenses or order.” His servant under his instructions takes it to 
the Bank and the Bank cashes it after the servant had signed his 
name on the back of it. The servant absconds with the money. Can 
John Smith recover from the Bank ? 

35. B forges C’s name as endorser of a Bill of Exchange for £100, 
C being the payee. Can any rights be acquired through this signature 
to enforce payment ? If the Bill is drawn on Bankers, who meet it at 
maturity, can they debit the drawer’s account with the amount of 
the Bill? 

36. A drew a Bill of Exchange on B (a minor) who accepted it 
whilst still a minor but dishonoured it on maturity. D an endorsee of 
the Bill from C the payee sues A on the Bill. Can A set up the defence 
that B being a minor coul<J not accept the Bill ? 

v37. What are the respective liabilities of the drawer, acceptor and 
endorser of a bill of exchange, when the bill is accepted (a) for value, 
<b) for the accommodation of the drawer ?— (inc. acctt.) 


38. (a) Distinguish between a “ bill of exchange ” and a “ cheque 
(b) Is a hundi drawn in an oriental language by the drawer 
on himself, a promissory note or a bill of exchange? 
Answer this question with reference to the holder’s rights 
giving reasons for your views. 


33. What is an “ acceptance for honour” and how far is an 
Acceptor for honour liable on a Bill ? 


40. Explain and illustrate: 

(a) 14 A holder of a negotiable instrument who derives his 
title from a holder in due course has the right thereon 
of that holder in due course.” 


(b) 14 Where a cheque payable to order purports to be indorsed 
by or on behalf of the payee, the drawee is disch ar ged 
by payment in due course,”— (it** soiflAY.) 
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ta. («) Give the characteristic features of a negotiable instrument 
in respect of the debt due under it. 

(b) Discuss die implications of an endorsement in Its different 
forms. 

(c) State what you know about the law bearing on Accom- 
modation Bills.— (ha. final.) 

42. Discuss the effect of the following endorsements on a cheque 
payable to bearer 

(a) Pay X or order. 

(b) Pay X. 

(c) Pay contents to X only. 

(d) Credit within to X 

(e) Pay X value in account with the Bank. 

43. (a) Define a cheque. 

(b) Explain the meaning and effect of— 

(t) A general crossing. 

(ii) A special crossing. 

(m) A crossing wilh the addition of “not negotiable”. 

(tv) A cross with Ihe addition of “account payee only”. 

— (IA.KA.) 

44. What is Ihe effect of the following crossings on a cheque; — 

( 1 ) " 


(2) & Co. 

(3) Lloyds Bank, Bombay. 

(4) Not Negotiable. 

(5) ale Payee. _ _____ 

45. X is given a cheque for £100 by the Directors of a Company 
over and above his Balary for special excellence of his work. Imme- 
diately afterwards it is discovered that X has been dishonest and notice 
is given to the Bank to stop the cheque. X in the meantime has passed 
die cheque to Y for valuable consideration ; Y presente the cheque at the 
Bank and is refused payment. What rights, if any, has Y? 

—(a. A. I A. FINAL.) 

46. What protection is given to a banker in respect of crossed 
cheques? In what circumstances is the protection lost? — (l.c.c.) 

47. (a) Explain : (i) ‘at sight,’ (it) ‘on presentation,’ (444) ‘after 

sight,’ (iv) ‘ Jokhml Hundi, 5 (v) ‘ Jawabi Hundi’ and (of) 

1 Fenth \ 

(b) What are the various incidents of a 'negotiable instru- 
ment' applicable to ‘Hundis '?— (enow., lhc.) 

46. Explain the rule that in the case of Negotiable Instrumept 
forgery conveys no title. Mention the exceptions, if any, to this rule 
under Law^-(aA, final.) 
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Explain Protection given to the Paying end Receiving Banks 
respectively, by the Bills of Exchange Act of IMS to 10&— (c.cj. dvt.) 

5t« State the different indorsements to a hill iff exchange author- 
ised by the Bills of Exchange Act, 1882.— (a-axa. xnt.) 

5L A passed a promissory note in favour of B describing himself 
in the note as “A, agent holding a power of attorney from C”. A 
signed the note in his own name. In a suit by B against A, A pleads 
that he executed the note merely as agent for C, and that, therefore, 
he is not liable. Will A v s contention succeed ? Give reasons for your 
answer.— ( iu.) 

52. A sella some goods to the X Y & Co., Ltd., for which he is 
paid by a promissory note as follows :— 

"Three months after date, I promise to pay A or order the sum 
of Rupees Ten Thousand only for value received 


Managing Director, 
X Y & Co., Ltd.” 

A endorses the note to C, but before the due date the Company 
goes into liquidation. Has C any rights as against B7 

53. A draws a cheque for Rs. 1,000, and when the cheque ought 
to be presented has funds at the bank to meet it. The bank fails 
before the cheque is presented. What are ihe rights of the holder 
of toe cheque ?— (iu.) 

54. X accepts a Bill of Exchange for £100 drawn upon him by 
Y and payable three months after date. When and where should 
Brown, toe holder, present the bill for payment ? What is meant by 
"days of grace” in this connection? 

Will presentation for payment be excused (a) if X tells toe holder 
that he will not pay, (b) if X is made bankrupt ? 

55. X in the course of business gets a bill of exchange with three 
indorsements, those of A, B and C. What would be the result: 

(a) If B’s indorsement is forged, but C had taken the instru- 
ment for value without notice, or 

(b) The signature of the drawer is forged ?— (b.com., bombat.) 

59. Briefly state the cases in which no presentation of a bill of 
exchange for payment is necessary in law.— (o.coM. f X.M.C.) 

v 57. What is notice of dishonour of a bill of exchange ? To and 
by whom is such notice given? What is the consequence of failure 
to dive such notice ?— (ajlla. xnt.) 

<JSB* What is notice of dishonour of a bill, and under what circum- 
stances may it be dispensed with? When is an acceptor precluded 
from denying to a holder in due course of a bill ?— (me. acctt.) 

V 59. Give the rules governing toe questions of dishonour and 
liability of maker, acceptor or indorser of foreign instruments. 

* —(K.COM., CALCUTTA.) 

n/||. Distinguish between " ambiguous ” and “ inchoate ” instruments, 

/ — (lJCOlL, BOMBAY.) 

\ J «1. What are (1) “Letters of Credit,” (2) "Circular Notes”? Are 
they negotiable instruments? 

<2. A signed a promissory note in favour of B for Rs. IJM ad- 
vanced to him. B was in fact only “ Benamidar ” for K who advanced 
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the money. A repaid the money to K but without getting the note 
returned. Can B recover on the note from A? 

68. A ia the payee and holder of a hill of exchange ; he indorses it 
sane reeoun to B ; B indorses it to C who indorses it back to A. The 
bill having been dishonoured can A recover from B or C ? 

64. State briefly the rules relating to the presentment of a bill of 
exchange for payment 

68. What are the rights of a holder of a bill of exchange if it ia 
dishonoured by non-payment at maturity ? 

When can a stranger to the bill intervene and pay it ? What rights 
does he acquire thereby and how does the payment affect the rights 
of persons previously liable on the bill ? 

ft Z draws a Bill of Exchange in favour of Y. Before the due 
date it is burnt in a fire in Y’g office. Has Y any remedy against Z ? 

67. Are the following defences open to a defendant in an action 
on a bill of exchange : — 

(a) No consideration ; (b) Loss of the bill ; (c) Material alteration 
of the bill ? 

If so, under what circumstances ? — (INC. ACCTT.) 

68. Explain any three of Ihe following - 

(a) Holder in due course 

(b) Endorsement “without recourse". 

(c) Drawee in case of need. 

(d) Shahjog hundi. 

. What is the effect of a material alteration on a Negotiable 
Instrument? 

70. “A” who owes “B” £2 draws a cheque for such amount and 
hands it to “B" who indorses it generally and hands it for value to 
M C ", who presents the cheque for payment On dishonour of the 
cheque, discuss the legal position with remedies between (1) U B” and 
'•A 1 '; (2) M C” and ,l B”; (3) “C" and “ A (a.aj.a. m.) 

71. A is payee of a bill He endorses it in blank and delivers it 
to B. B further endorses it in blank to C. C endorses it in full to D 
making it payable to D or order. D without endorsement delivers it 
to E. Is E entitled to receive payment from (1) A, (2) B, (3) C or 
(4) D ? — (its. TOTAL.) 

72. D is a payee and holder of a bill of exchange. He endorses it 
u without recourse” to E, who endorses it to F, who endorses it to 
G, who endorses it back to D. Has D any right against F if the bill 
Is not met at maturity ? 

73. Explain (i) Shahjog Hundi, (ii) Namjog Hundi and (tit) 
Nishanjog Hundi. Consider whether the incidents relating to (i) eon* 
alderation, (ii) presentment and (tii) protest, applicable to a Negotiable 
Instrument, are also applicable to a Hundi.— ( d.cojl, lmjc.) 

| 74 . Explain four of the following 
Indorsement «*n# reeoun. 

Indorsement in blank. 

Notice of dishonour. 
rnmsE. 
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Mercer. 

Foreign bills. — (ajixa. nrr.) 

75. (a) Explain: (i) ’Allonge,’ (ii) 1 Restrictive Endorsement ' and 
(«) ’Maturity’. 

(b) Explain an ’Inchoate Stamped Instrument’ and distinguish 
it from an * ambiguous instrument (d.com., lilc.) 


Chapter XI 
COMPANY LAW 

1. In what essentials is a Private Company different from a Public 
Company? 

2. What special provisions are made in the Indian Companies Act, 
as to (a) Companies limited by guarantee ; (b) Association formed not 
for profit ? 

3. Are there any rules prescribed by the Indian Companies Act 
prohibiting partnerships exceeding a certain number? If so, state 
them. 

4. In the case of a company which has not issued a prospectus, 
give the particulars to be comprised in the statement, prepared In lieu 
of a prospectus, which shall be filed with the Registrar, before the 
allotment of shares is made. — (me. acctt.) 

& Define and distinguish between (a) a company, (b) a corpora- 
tion, and (c) a partnership.— (b.com., Calcutta.) 

& What is the minimum number of members required for starting 

(a) a public company, (b) a private company? 

7. Is it obligatory to have directors in (a) a Private Company, 

(b) a Public Company, under the Companies Act ?— (b.com., Bombay.) 

8. What is a Private Company ? How does it differ from a Public 
Company? Discuss the special privileges, facilities and immunities 
enjoyed by private companies under the Law.— (ll.b., Bombay.) 

B. Define a Private Company. 

How many persons are necessary to form (i) a public company, 
(ii) a private company ? What is the effect of a company carrying on 
business with less than the legal minimum of members ? 

— (B.COM., BOMBAY.) 

10. (1) What is meant by a ’Prospectus'? 

(2) Is it necessary to disclose the contents of the Memorandum 
in a prospectus? 

11 A promoted a company. A prospectus was Issued. It con* 
tained false statements, on the faith of which B applied for one 
hundred shares. The shares were allotted to B. The falsity of the 
statements then became apparent. What remedies are available for B ? 

Would your answer be the same if B were not an original allottee 
of shares, but had bought them in the open market? 

12. (a) What is the Memorandum of Association of a limited 
liability company? Can it be changed, If so, In whst respects and 
how? 
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(b) In Addition to the necessary provisions the WmmtaxAmt of 
Association of en Industrial Company containe the tertas of employ* 
ment and remuneration of its principal Engineer. The Company leek 
the necessity of increasing his remuneration. Can this be done and, 

if SO, how ?— (lLB , BOMBAY.) 

IS. What are the restrictions laid down in the Indian Companies 
Act as to a Company’s power to alter the conditions contained in its 
Memorandum of Association ?— (h.a. vthst.) 

14. What are the Memorandum of Association and the Articles of 
Association of a company ? Are they necessary in all cases ? On what 
persons are the Articles binding? 

The Articles of Association of a company provided that A should 
be employed as their broker for five years. A was not a member of 
the company. He was not employed as broker. Consider the rights 
and liabilities of A and the company. 

15. Describe the object and the nature of the principal contents 
of the Articles of Association of a limited liability company. Can the 
Articles of Association be altered ? If so, how and for what purpose ? 
Can a limited liability company restrict or deprive itself of its power 
to alter its Articles of Association? — (b com., Bombay.) 

16. What restrictions are placed on the choice of a name of a 
limited company? Can a limited company, subject to any, and if so 
under what, conditions (i) change its name, (ii) dispense with the use 
of the word “ limited " as part of its name ?— (inc. acctt.) 

17. (a) May a company having a place of business in British India 
but not incorporated under the Indian Companies Act use the word 
“ limited” as the last word of its name? 

(b) Can a company be incorporated under the Indian Companies 
Act with limited liabilities without using the word “ limited” as the 
last word of its name ? 

18. Enumerate instances in which the Local Government may per- 
mit a company registered under the Indian Companies Act, to dispense 
with the word "limited (b.com., Bombay.) 

19. Hie Articles of a company provided that A should be employed 
as a solicitor for life of the said company. The company employed 
solicitors other than A. A brings an action against the company 
relying on this provision in the Articles. Will he succeed? Give 
reasons for your answer.— (b.com.) 

20. Define a Private Company and show how it differs from a 
Public Company. Can you adopt "Table A 1 ' as the Articles of Asso- 
ciation of a Private Company ? Give reasons for your answer. 

— (B.COM.) 

21. A and B are Directors of Tea Mills, Ltd. From their position 
as Directors they learn that the company has made large profits during 
the year, and buy a large number of shares In the company which 
they sell at a profit of rupees three lakhs as soon as the market rises 
on the publication of the balance-sheet Have A and B committed 
any offence or has the Tea Mills, Ltd., any claim against them In 
respect of the rupees three lakhs? 

22. (a) What are the duties of the directors of a Joint stock 
company? 
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(b) What is the exact position in Law of the directors of a Joint 
stock company? Are they (1) Agents, (2) Trustees or (3) Managing 
Partners as in a firm ? 

Give reasons for your answer. 

(c) A wishes to sell some of his own property to a company of 
which he Is a Director. Can it be done and, if so, how? Can he 
vote (1) as a Director, (2) as a shareholder, in respect of this sale ? 

23. Has the Court jurisdiction to interfere with the internal 
management of a joint stock company acting within its own powers ? 

When can a shareholder bring an action against the company 7 

— (B.COM., BOMBAY.) 

24. Is it necessary for a limited company to have directors under 
the Indian Companies Act? 

How are the first directors appointed? 

What are the usual qualifications of a director ? — (d.com., x.m.c.) 

25. When can a joint stock company forfeit the shares ? And what 
are the rights and obligations of the parties on such forfeiture ? 

Under what circumstances shall the office of a director be vacated ? 

— (B.COM., BOMBAY.) 

28. How docs forfeiture differ from a sui render of shares? 

— (D.COM., I.M.C.) 

27. State, as briefly as possible, the various ways in which the 
capital of a company is most frequently altered, and distinguish between 
Reduction and Diminution of capital —(b.com., Calcutta.) 

28. When the capital of a joint stock company limited by shares, 
baa been reduced, what is the liability of the past and the present 
members of the company in respect of the reduced shares? 

— (LL.B., BOMBAY.) 

29. (a) What are the hooks which a joint stock rompany is bound 
to keep? 

(b) What is the “ Reserve fund ” of a limited company ? Dis- 
tinguish it from the Secret Reserve.— (D.COM., i.m.c.) 

30. In what way can a limited company create reserve capital? 
What is the nature of such capital ? Can it be turned into ordinary 
capital? Has the company any power to deal with such capital? 

— (INC. ACCTT.) 

21. What is the liability of untrue statements in a prospectus? 
A prospectus contains statements of facts, which the directors know 
are false. All the shares are applied fin 1 , and the allotment of shares 
la completed. Thereafter A, who had happened to read the prospectus, 
buys some of the shares in the market on the faith of the representa- 
tions contained in the prospectus. After some time, the company is 
taken into liquidation. Has A any remedy against the directors ? 

32. A company’s prospectus contains untrue statements of (a) 
facts as well as (b) law. B, relying on these untrue statements, buys 
■hares and pays for them. What right has B, on his discovering these 
irregularities, in case (1) he was the original shareholder, and (2) 
where he bought these shares from the market ?— (bxom.) 

IS. What conditions must be complied with before a valid allot- 
ment of the share- capital of a company can be made? What is the 
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effect of an irregular allotment? What return as to allotment must 
be made and to whom ?— (me. acctt.) 

34. What restrictions are imposed by the Indian Companies Act 
on commencement of business by a company ?— (b.cok., Bombay.) 

35. What happens to the contracts by the company prior to its 
being entitled to commence business, in the event of the company 
not being able to commence business ?— (o.cou., lm.c.) 

38. What is a Cali ? Under what circumstances, If any, may the 
directors of a company allow shareholders to pay up the amount due 
on their shares before any call has been made? 

37. What is an Underwriting Agreement, and when is it lawful? 
How does it differ from an agreement to pay brokerage ? 

38. A took an allolment of shares in a company at sixteen shillings 
paid per each twenty shilling share (nominal) . The certificate was to 
the effect the shares were fully paid. The company later went into 
liquidation. Consider A’s liability. 

39. X and Y are shut choldcrs in the Blank Co., Ltd., X has 
transferred his shares to Z. Y’s shares have been forfeited by the 
directors. Discuss the liability of (a) X for future cells, (b) Y for 
past calls. — (inc. acctt.) 

40. Is it compulsory under* the Indian Companies Act to have 
directors? What arc the obligations imposed on these directors as 
to voting at a Board Meeting in connection with a matter in which 
they are interested ?-- (b.com.) 

41. In 191B the O. K. Company, Limited, increased its capital by 
the i&suo of 1,000 shares of Rs 100 each, which were subscribed and 
paid up at a premium of Rs. 50 per share. The Rs. 50,000 premium 
was placed in the Reserve Fund. In 1920 the Company did not make 
such a laive profit as usual and the whole of the Reserve Fund except 
Rs. 10,000 was utilized by the directors in payment of a 50 per cent 
dividend to the shareholders. Was there anything illegal in this 
proeadurr ? 

42. If one of the directors of a joint-stock company is compelled 
to ]»ay for misfeasance, can he recover contribution from the other 
directors? (b.com.) 

43. C.iii a minor be u shareholder of a company? If so. what is 
the extent of Ins liability ? G, the guardian of M, a minor, applies for 
his allotted shares in a company in his own name. G purports to act 
for and uses M’s money to take the shares. Can M repudiate the 
transaction on attaining majority and claim a refund from the com- 
pany 7 Give reason*.. - (b.com.) 

44. A is a registered member of a company How far is A’s posi- 
tion affected by the fact that A is (a) an Infant, (b) a Married Woman, 
(c) another company? 

41 What is meant by saying that the register is only prime facie 
evidence of membership? 

46 . In what manner are shares transferred? Has a shareholder 
an unrestricted right to transfer his shares ? Can the directors of a 
company refuse to register a transfer of shares with or without specify- 
ing any grounds for such refusal ?— < me. acctt.) 

47. In what circumstances and by what authority mm a limited 
company pay interest opt of capital? Whet statutory obligations in 

31 
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relation to their accounts is imposed on companies who have made 
such payment of interest ?— (c.cj. final,) 

48. Explain the difference between Circulating Capital and Fixed 
Capital. Out of what fund may dividends be paid ? — (m.com., Calcutta.) 

48. What is the difference between — 

(a) an ordinary, (b) a special, (c) an extraordinary resolution of 
a company? 

50. Can a joint stock company borrow money ? If so, under what 
circumstances and by what means ?— (b.com.) 

51. The directors of the company borrow money without autho- 
rity. What is the position created in case this act is (a) ultra vires 
the directors, or (b) ultra vires the company? Discuss fully.— (b.com.) 

52. Explain the effect of a company borrowing beyond its powers. 
Under what circumstances can the lender recover his money from (1) 
the company, (2) the directors ?— (b.com.) 

53. What particulars must the register of members of a company 
contain? What are the provisions of die Company Law with regard 
to (a) inspection, (b) obtaining copies of the register?— (me. acctt.) 

54. What are the provisions in the Indian Companies Act for the 
registration of mortgages or charges created by a company? 

In Hay 1918 X & Co., Ltd., executed a mortgage in favour of M. 
The mortgage was, through inadvertence, not registered with the 
Registrar of Companies until April 1919 when by an order of the 
Court the time for registration was extended to 30th April 1919 with- 
out prejudice to the rights of parties acquired prior to registration. 
In October 1918 the company created a charge in favour of D, a director, 
which was duly registered. Who is entitled to priority as between 
M and D?— (d.com., lm.c.) 

55. (1) Write notes on: — 

(a) The Statutory Meeting. 

(b) The Annual General Meeting. 

(e) The Extraordinary Meeting. 

(2) A notice to convene a General Meeting is properly given. 
The directors want to put off the date for holding the meeting. Can 
they do so? What is the proper course for them to adopt? 

— (LLJ., BOMBAY.) 

58. How often must a company prepare a balance-sheet in order 
to comply with the Indian Companies Act, 1913 ? 

57. (a) What are the powers and duties of the Auditors of a joint 
stock company ? 

(b) To whom should the Auditors make their report ? On what 
must the Auditors base the report and what musl rhey *>tate in it ? 

— (LL J.. BOMBAY.) 

58. By whom may the first auditors of a company be appointed, 
and how are subsequent appointments made? What are the powers 
and duties of auditors and how far are they to be deemed officers of 
the company? When, how. and by whom may inspectors be appointed 
to investigate the affairs of a company ?— (me acctt.) 

59* In what casta is the office of a Director vacated tinder i he 
Indian Companies Act?— Ola. ran.) 
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CO. (a) A buys shares of a joint stock company on the Stock 
Exchange. Before purchasing the said shares he read a copy of the 
prospectus of the company and relied on various statements therein 
contained, which are subsequently found to be false. Hu A any, and 
if so what, remedy against the company? 

(6) A joint-stock company paid dividends on the balance-sheets 
signed by the auditors. Subsequently it was found that owing to the 
fraud of the manager of the company the stock-in-trade of the com- 
pany wa« grossly overestimated h-om year to year. Are the auditors 
liable to make good the amount wrongly paid out by way of dividends ? 

fr) A Managing Director of a joint stock company draws a Bill 
on behalf of the Company. In fact the Managing Director had no 
authority to draw the bill. Is the bill binding upon the company ? 

(rf) The Articles of Association of a joint stock company authorize 
the payment of dividends out of the paid-up capital of the company. 
At a General Meeting of ihc company the payment of a dividend out 
of the paid-up capital is sanctioned by a majority of the shareholders 
and the dividend is paid by the directors. What is the liability of the 
directors, if any, iu rc*pe ct of such payment ? — (iu., BOMBAY.) 

61. A limited liability company, having gone into liquidation, owes 
money to some of the shareholders. Can such shareholders claim a 
set-off against any unpaid call ?— (b.com., mtcknow.) 

62. Enumerate the conditions generally endorsed on a debenture. 
Define a Floating Charge and explain its effects.— Cm.com., Calcutta.) 

€3. Does a floating charge take priority over (1) a subsequent 
legal mortgage taken (a; with (b) without notice of the Debenture? 
(2) a subsequent Equitable Mortgage without notice ? — (c.CJ 3 , total.) 

64. What arc Founders’ shares ? What is meant by cumulative 
preference shares with preference as to capital ? Can shares be issued 
at a discount?— (b.com. , i.m.c.) 

65. Explain any three of the following:— 

(a) A company limited by guarantee. 

(b) Floating charges. 

(c) Certification of transfer. 

(d) Qualification shares. 

(e) Private Company. — (ila. total.) 

66. (a) Distinguish between shares, debentures, and debenture 
stock. 

(b) Write a note on the different kinds of Debentures which a 
company con issue and discurs the peculiarities of each. 

67. Define (a) Scrip, (b) Share Certificate. What estoppels arise 
in connection with the latter? Would these estoppels arise in con- 
nection wirh a share certificate forged and issued by the secretary of 
a company ? In what cases may a company refuse to register a transfer 
of shares? 

68. The X Mills, Limited, a company incorporated In Bombay, has 
given a floating charge on its property to M. ft, its Managing Agent, 
to secure Rs. 15 lakhs, which charge is duly registered under Section 
106 of the Indian Companies Act. A client of yours, to whom the 
company owes a large sum, wishes to know the full terms of the 
change. Hoar would you advise him to obtain these particular*? 
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LIQUIDATION OR WINDING-UP OF JOINT STOCK 
COMPANIES 



In what manner can a voluntary winding-up be brought about ? 
does such winding-up commence ?— (inc. acctt.) 

What are the effects (if any) of a voluntary winding-up on- 


(a) the powers of the directors, 

(b) the transfers of debentures, 

(c) the transfers of shares, 

(d) the corporate powers of the company ?— (me. acctt.) 

^3. What are the powers of a liquidator in a voluntary winding-up ? 
Are these powers more or less wide than in case where the winding- 
up is by the Court ? Give reasons for your answer — (b.com.) 

A Point out the difference between the mode of appointment of a 
Liquidator in Vdluntar- Liquidation and a Liquidator under the order 
of a Court, and the difference m their rights and duties.— (r.a. final.) 

J ^5. How, and by whom, is the liquidator appointed (a) in a 
untary winding-up, (b) in a winding-up under the supervision of 
the Court, (c) In a winding-up by the order of the Court? 

—(inc. acctt.) 


6. Define the position of a provisional liquidator. In a voluntary 
winding-up by whom and when is a liquidator appointed : and how 
is his remuneration fixed and paid ? What notice, and to whom, must 
he give of his appointment? What statutory consequences ensue on 
the voluntary winding-up of a company ?— (inc. acctt.) 

7. If by death or resignation any vacancy occurs in the office of 
liquidator, in what manner may such vacancy be filled up 9 Can a 
liquidator be removed from his office, and if so, in what manner ? 

—(inc. acctt.) 

8. On what grounds may a creditor present a petition for a wlnd- 
ing-up of a company by the Court 9 Is there any difference where a 
contributory presents a petition ? If so. in what respect ? 

— (D.COM.j I.M.C.) 

9. (a) Who is s contributory ? What is the extent of the liability 
of a past member on a winding-up ? 

(b) Who settles the list of contributories ? If a party is dissatisfied 
with the list, what is his remedy ?— (d.com., i.m.c.) 

It. On what grounds can a shareholder present a petition for the 
winding-up of a company? 

A is a shareholder of P and Company. In January 1920, P and 
Company incur a liability of Rs. 50,000. In March 1920, A sells his 
shares to B. In August 1920. P and Company incur a further liability 
of Rs. 2 lakhs. In January 1921, P and Company go into liquidation. 
The liquidator calls upon A to contribute in respect of (1) the debt 
of Rs. 50,000. (2) the debt of Rs. 2 lakhs. How far will the liquidator 
succeed ? Will your answer be different If P and Company were being 
wound up in July 1921 instead of January 1921 ?— (bjcoh.) 

U. What is meant by the “ List of Contributories ”? Of how many 
parti 9m mb a list consist and bp whom it it papered? 
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12. In a voluntary winding- up how is • liquidator to ascertain the 
liabilities of a company and to get the time for making data* limited ? 
When he is not satisfied with the validity of a claim what courses 
are open to him?— (INC. acctt.) 

13. Before the commencement of the winding-up A lent* a com- 
pany £1,000 at 5 per cent interest, and B recovered judgment for £500 
against the company for goods supplied. Is either A or B entitled to 
prove in the voluntary winding-up for any, and if so what, interest 
on the sums owing to him ?— (me. acctt,) 

14. What are the provisions in the Indian Companies Act which 
provide for the priority of payments of certain claims to the crown 
or to a local authority ?— (b.cdm., Bombay.) 

15. How and when should the liquidator pay dividends to (a) 
creditors; (b) contributories?— (me. acctt.) 

16. In what order of priority must the liquidator make payments 
of the costs and expenses of the winding-up ? Is he personally liable 
lor such costs or for negligently distributing assets? — (me. ACCTT.) 

17. The liquidator in a voluntary winding-up has paid out of the 
company's assets the claims of the company’s creditors and the costs 
of the liquidation. How must he distribute any surplus assets that 
still remain in his hands? — (me. acctt.) 

IB. Is a liquidator entitled to — 

(a) pay certain claims of creditors in full, 

(b) make compromises? 

If so, to what extent and subject to what sanction, if any ? 

—(me. acctt.) 

19. What are the powers of a liquidator and how do they vary in — 

(a) a compulsory liquidation, 

(b) a liquidation under supervision of the Court, 

(c) a voluntary liquidation?- ( b.com.) 

20. When and how may a company be wound up voluntarily? 
Give a brief account of the proceedings in Buch a voluntary liquidation. 

21. A is a member of a company in voluntary liquidation. B and 
C are creditors of the same company. In what cases and on whose 
application will the Court make an order for compulsory winding-up? 

22. May a petitioner who presents a petition to wind up a com- 
pany ever be compelled to give security for costs? If so, In what 
cases?— (me. acctt.) 

23. What books have to be kept by the liquidator and what must 
be entered therein ? Who is entitled to inspect such books ? 

~ —(me. aCctt.) 

24. When can you apply for the compulsory liquidation of a com-* 
pany ?--(s.roM., Calcutta.) 

25. When may a company be wound up by the Court? 

How may the insolvency of a company be proved? 

— (lf.COM., CALCUTTA.) 

26. (a) In what cases can a company be wound up by the Court? 

(b) What are the preferential payments to be made la winding-up 

of a company ?— (b.coil, Bombay.) 
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27. In a winding* up by the Court, when and how and to whom 
is a liquidator to apply for his release ?— (me. acctt.) 

28. In a winding-up by the Court what powers has the liquidator— 

(a) to make calls, (b) to enforce payment of calls?— (me. acctt.) 

28. What debts are, and what debts are not, provable in the 
winding-up of an insolvent company ?— (me. acctt.) 

28. T, the owner of chalk quarries, agreed to supply over a long 
period, to a company, owners of cement works adjoining the quarries, 
all the chalk which the company should require, at a fixed price. The 
company sold its undertaking and went into liquidation. Could the 
purchasers require T to supply chalk to them in accordance with the 
contract with the company ?— (t.c.c.) 

3L What is a w Floating charge ” ? What is the effect of a floating' 
charge on the assets of the company in winding-up ?— (b.com., Bombay.) 

32. Whose agents is (a) a receiver appointed by debenture-holders, 
(b) a receiver appointed by the Court? Is either of them ever per- 
sonally liable on the contracts he makes ?— (b.com., Calcutta.) 

33. M, who was then a minor, purchased partly paid-up shares in 
a Banking Company in May 1925. He attained majority in May 1926 
and in November 1927 the bank went into compulsory liquidation. Is 
M liable to be put on the list of contributories and is he liable for 
calls? 
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LIFE AND FIRE INSURANCES 

1. Define Life Assurance. Discuss how far the rules as to insur- 
able interest apply to this branch of insurance. Also state if the Life 
Policies are assignable, and if so, what steps should be taken by the 
assignee to complete his title thereto.— (b.com.) 

2. What do you understand by 11 insurable interest” in contracts 
of Life Assurance ? Brown has a wife, a son, a servant, a grandmother, 
and a friend who owes him £50. Has Brown an insurable interest in 
the lives of any of these persons? Have any of these persons an 
insurable interest in the life of Brown? If so, under what circum- 
stances and to what extent?— (me. acctt.) 

3. In what cases may a person insure the life of another? In 
whet respects do the rates relating to insurable interest differ in the 
case of life insurance from those in the case of fire insurance ? 

— (C.C.S. FINAL.) 

4. A insures the life of B who owes money to him. After B’s 
death his executors pay the debt to A. Subsequently A sues the 
Insurance Company upon the policy. The Company declines payment 
on the ground that the debt in respect of which the insurance had 
been effected, has been discharged Is that defence valid ?— (ll.b.) 

5. W insures his life with S & Co. W subsequently becomes a 
lunatic and whilst of unsound mind commits suicide. What rights have 
the hairs of W against S & Co. ?-(iaa.) 

A. V agreed to sell to P a policy of assurance on the life of X, 
whqhs both parties believed to be living. The purchase-money was 
ptmlfpA the policy assigned to P. It was af terw a rds ascertained that 
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X had died before the date of the contract, and P obtained payment of 
the policy moneys. Had V any claim against P ?—(!££.) 

7. What are the provisions of the JEloed Traffic Act, 1084, with 
respect to the rights of the insurers to avoid or cancel the Policy ? In 
what cases (apart from express contract) is the premium returnable 
to the insured?— (c.c.s. rmxu) 

8. Explain by what arrangement a Life Policy may be taken out, 
which shall not be subject to assured's debts. In what way may a life 
policy be (a) assigned, and (b) utilized as a collateral security? 

—(me. ACCTT.) 

9. L made a proposal to an insurance company for an insurance 
on his life for £5,000. He answered the questions on the proposal form 
truthfully. A few days later, but before the proposal was definitely 
accepted, L was taken ill with pneumonia. Subsequently the com- 
pany accepted the proposal and the first premium was paid Two days 
later, L died of pneumonia and the Company leaned for the first 
lime of his illness. Is the Company liable to pay the £5,000 ?— (l.c.c.) 

10. The proposer for a Life Assurance makes a statement in die 
proposal ihat he did not suffer from any disease tending to shorten 
his life. He knew that he was suffering from a disease which did in 
fact shorten life but he did not know it had such a tendency. What 
is the effect of such a statement on the policy ? 

11. Explain the terms — 

Endowment Policy ; Joint Life Policy ; Sinking Fund Policy ; Sur- 
render Value. 

12. What is meant by the “Life Assurance Fund” of a company 
under the Indian Insurance Act, 1938 ? 

13. What accounts and balance-sheets should a Life Assurance 
Company prepare under the Indian Insurance Act, 1938 ? 

14. What annual accounts does a Life Assurance Company have 
to register and with whom must they be registered ? 

15. A client who is a policy-holder in a Provident Insurance 
Society expresses doubt as to the solvency of the society. Advise him 
as to any method of ascertaining the society's true position. 

18. A Life Assurance Company incorporated in Scotland wishes 
to commence life assurance business in British India. What are the 
necessary formalities before it does so? 

17. Discuss the terms “ Premiums," “ Reinsurance policies," 
« Surrender value," and state the functions of Provident Funds or Pro- 
vident Insurance Societies. 

FIRE INSURANCE 

18. What is meant by insurable interest in a contract of Fin Insur- 
ance ? How can a Fire Policy be taken out end from what moment 
of time does the risk in it begin to run? 

19. What is meant by "Insurable Interest," "Premium," "a 
Polity" and “Reinsurance"? 

26 . (a) What is meant by an "insurable interest" In relation in 
fire insurance? Has the mortgagee of a how such an interest? Ora 
wmwSmmmm in respect of his customers' goods ? Or the bo% of 
ail the shares in a company in respect of the company's property 7 
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(b) V agreed to sell property which he had insured to P. After 
die contract but before the completion oi the sale, die property was 
destroyed by fire. Could P claim the benefit of the insurance ?—(lx.c.) 

21k “A contract of fire insurance is a contract baaed upon the 
utmost good faith.” Comment on this observation. 

22. A insured for Rs. 2,000 his house worth Rs. 5,000 against fire. 
71m house was damaged by fire and the total loss is estimated at 
Ra. 1,500. Whet amount can A recover from the Insurance Company ? 

2S. A is insured against loss or damage by fire. A’s fire breaks 
out in his premises and he attempts to save his furniture and valuables 
by removing them from the premises. Some of these are damaged 
whilst being removed or thrown out of the window and some are stoleu 
whilst lying in the street. Can he recover for this damage and loss 
under the policy? Explain fully the reason for your answer. 

— (C.C.S. FINAL.) 

24. “The insurer, upon payment of the amount due, is entitled to 
be subrogated to all the rights of the assured " Explain the above rule 
with special reference to contracts of Fire insurance. 

25. Is a Fire Insurance Policy n document of title? C.m it be 
assigned ? If so, how ? 

2ft. In Fire Insurance Policy whal is generally undei stood by the 
expression “loss by fire’ ?- -(b.com.) 

27. What is the value of an ‘average clause' in a policy oi Fire 
insurance ? 

N insured against fire his house worth Rs. 40,000 for R f, 20,000. 
The house is partially burnt and the damage done to it is Its. 5,000. 
N claims Rs. 8,000 from the underwriters who offer to pay Rs. 4.000. 
How will you decide N’s claim. ?— (b.com.) 


Chapter XIV 
MARINE INSURANCE 

h Define Marine Insurance. Explain the maxim “Marine Insur- 
ance contract is a contract of indemnity." 

2. What does the term “insurable interest ’’ mean in the case of 
a marine insurance policy ? Besides the owners of the ship and the 
owner of the cargo who else can have insurable interest sufficient to 
take out such a policy ? — (b.com., Bombay.) 

3. How is the contract of Marine Insurance effected on the Lloyds ? 
What is (a) a slip, and (b) a cover note ? Have they any legal force ? 

A (a) Explain with reference to Fire and Marine insurance: 
(1) Insurable Interest. (2) Subrogation. Give instances. 

(b) A and B are brother and sister. Can A be said to have 
kifturable interest in B and Dice versa ? Give reasons. 

(c) Distinguish between Re-insurance and Double insurance. 

— (B.COM., BOMBAY.) 

1 Write short notes on : (a) Proximate cause in a Marine Insur- 

ance Contract, (b) Abandonment, (c) Warranty of Seaworthiness. 

— (B.COM., BOMBAY.) 
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4L Wbat is the difference between a Time Policy and a Voyage 
Policy in Marine Insurance ? Is there any implied warranty in either 
policy as to the fitness of the vessel insured? If so, what is the 
nature and the extent of the warranty ? — (me, acctt.) 

7. State what principle of the Law of Marine Insurance the valua* 
tion clause in the “Lloyds” policy lays down. In a valued policy, 
what items is the insured entitled to include while arriving at the 
value of his goods? Would it make any difference if the valuation 
was to be made in case of loss on an open policy 7— (b.com.) 

& What is the meaning of “ deviation ” in marine insurance? 
When is it excused ?— (l.c.l.) 

9. Explain carefully the words ‘'perils of the sea/' S. S. Airdale 
sailed from Amsterdam for Bombay. Owing to the negligence of the 
ship's crew, she came into collision with another ship and a portion of 
her cargo was lost. State whether the loss suffered by the owner 
of die cargo would fall wiihin the meaning of loss arising from perils 
of the sea in a hill of lading.— (b.com.) 

10. Explain and illustrate what you understand by a warranty in 
a Policy of Insurance.— (ll.b.) 

11. (a) Explain “ Warranties." What part do they play in 
"Marine Insurance"? 

(b) Discuss, explaining the terms, the following; — 

"'Frustration of advenlure 1 and ‘commercial impossibilities ' are 
the pleas which are very often laken up by the parties to a ‘ Marine 
Insurance'".— (d.com., i.m.c.) 

12. What principle does the 11 Sue and Labour clause ” in a Marine 
Insurance Policy lay down? Discuss fully. 

11 Explain with reference to Marine Insurance contract (a) 
F. P. A. clause in the Policy, (b) Difference between Re-insurance and 
Double insurance, and (r) Average. 

14. Distinguish Total from Partial loss. What arc the liabilities 
of Underwriters (1) where a ship is totally lost, (2) where it is only 
partially lost? Explain what is meant by Constructive Total loss. 

— (r.a. final.) 

15. What is understood by “Insurance against total loss" in a 
Marine Policy? Into how many classes is total loss divided? What 
documents are necessary to substantiate a claim for such loss? 

— (B.COM., BOMBAY.) 

lg. Explain:— 

(a) Bottomry Bond, (b) Salvage, (c) Particular Average. 

— (B.COM., CALCUTTA.) 

17, Explain "Average Statement,” 11 Jettison," “Barratry” "A 
cover Note,” "Loss by fire” 

18, (a) Explain an ‘open policy' giving one illustration. 

(b) Explain * Abandonment ' and ‘ Subrogation * and their relation, 

—( d . com ., imx.) 

19, How does the doctrine of subrogation apply to contracts of 
insurance ?— (lxx\) 

21 , Discuss the principle of subrogation as applied to a contract 
of marine insurance, and its effect upon the liability of the insurer. 

Two ships A and B belonging to different owner* came into colli- 
sion which was due to the negligence of those in charge of B. The 
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owner of A he# insured her for £75,000, and re 
damages from die owner of B. How much can he 
insurer 7 


£10,000 as 
w from his 


Suppose in the above case both vessels had belonged to the 
owner, how much could he have recovered from die insurer of vessel 
A in respect of the said insurance of £75,000 ?— • (b.com., Bombay.) 

21. Explain the maxim— Cauaa proximo non remote spectator. 

22. Can a Marine Insurance contract be assigned? If so, how? 

29. What is the difference between a general average loss, a 
particular average loss and particular average charges? Explainhow 
far such losses and charges may be recovered by an assured under a 
Lloyd's Policy in the usual terms. — (c.c.b. final.) 

24. What is meant by 11 General Average ” ? Cotton is shipped by 
A under bills of lading excepting jettison and stranding. Some of the 
cotton is stowed on deck. The ship strands, and die deck cotton is 
properly jettisoned. Is A entitled to general contribution? Is he 
entitled to recover the value of the cotton from die shipowner? 

25. A ship sails with a general cargo from Calcutta to London. 
On the voyage, pare of the cargo is found to have heated, so that it 
is worthless, and is thrown overboard by the master. If it had been 

K on board, it would have endangered the rest of die cargo and the 
Has the owner of the cargo any claim against the other cargo- 
owners and the shipowners? Has the shipowner any gl»im against 
the other cargo-owners for loss of freight ?— (me. acctt.) 

26. Discuss the question of Salvage. Is salvage payable for saving 
the passengers from a wreck? What is the “Contribution clause " 
in a Fire Insurance Policy ?— (c.c.s. final.) 

27. A steamer is chartered by T “now at sea having sailed one 
month back" to sail to Sydney and there load a cargo. The steamer 
had not in fact sailed “ one month back." Is T entitled to avoid con- 
tract ? Give reasons.— (b.com.) 


Chapter XV 

COMMON CARRIERS AND CARRIAGE OF GOODS BY 
LAND, AIR & SEA 

L What is a "Bill of Lading," and by whom is it usually signed ? 
Distinguish it from a “mate's receipt"— (b.com., Bombay.) 

2. (a) What is the difference between a Bill of Lading and a 
Charter Party? 

(b) Explain “Act of God", “Restraint of Princes", “Accidents of 
the Seas", and “Custom of the Port". 

X What is a “Through Bill of Lading"? What is a “Respon- 
dentia Bond"? 

A Explain: (i) 'Always afloat 1 , (44) ‘Lay Days’ and (iii) 
‘ Demurrage (d.com., lm.c.) 

I. Distinguish a Charter-party from a Bill of Lading. By a BUI 
of Lading goods are shipped by A deliverable to B or assigns. Freight 
is payable on delivery. The Bill of Ladlpg la negotiated lor value by 
endowment and delivery with the intention of passing the proper ty 
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In tile goods, end so conies in the hands of E. Is B or S liable for the 
freight ? Can E recover against the shipowner if the goods are lost on 
the voyage ?— (me, seen.) 

6. A ship carrying goods under a Bill of Lading, deviates on the 
voyage. Discuss the legal liability of the shipowner in consequence 
of such deviation. 

7. State the importance of the clause relating to (1) Seaworthiness, 
(2) Negligence, in a Charter party. What is meant by “ Deviation ” 
on the part of a ship and how does it affect the liability of an under- 
writer ?^(b.com.) 

8. What is a Charter-party? How does it differ from a Bill of 
Lading ? Is a charterer who has undertaken to load a cargo of barley 
at a foreign port excused by the fact that— 

(a) the ship is unseaworthy ; 

(b) tile foreign country prohibits the exportation of barley; 

(c) war breaks out between his country and the country in 
which the foreign port is situate ?— (me. acctT.) 

0. What is meant by the “ shipowner’s lien ” ? When does it arise, 
and how far does it depend on “possession" of the goods in respect 
of which it arises? 

10. A ship, carrying goods under a Bill of Lading, deviates on the 
voyage. Discuss the legal liability of the shipowner in consequence 
of 4 uch deviation. Is he liable for the loss of goods by a peril excepted 
in the Bill of Lading— 

(a) when the loss is directly attributable to the deviation; 

(b) when the loss is in no way connected with the deviation? 

—(me. acctt.) 

11. Explain— 

Dead freight. Lay days. Salvage. General Average. Clean Bill 
of Lading.— (b.com.) 

12. Explain the meaning of the terms “freight”, “dead freight” 
“back freight”, “freight pro rata”, “contingency freight". 

When is a shipowner entitled to recover full freight? 

— (B.COM., BOMBAY.) 

13. Explain the terms : —Perils of the sea, and a Contract of 
Bottomry. 

14. Explain the effect of the “ excepted perils clause ” in a charter 
party. How does it affect the protection given to the shipowner by 
this clause, if be deviates from his course, and in what cases is sum 
deviation allowed? 

15. What is the purpose of a Bill of Lading in a contract of 
affreightment ?— (bxom., Bombay.) 

15. Explain “ Freight payment ", “ Dead freight ", '* Primage ”, “ Lay 
days* 1 and “Negligence clause” in shipping agreements of hire. 

17. What do you understand by (a) Charter-party, (b) Marine 
Insurance, (c) Insurable Interest, (d) Drawee in case of need, and (#) 
Bolder in due course ? 

IS. Explain “Assignment of Policy”, “General Average”, “Bot- 
tomry Bond”, “Bill of Lading” and “Documentary BUI”. 
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19. What is the effect of the assignment of s BUI of Lading by the 
buyer of goods upon the vendor's right of stoppage in transit? 

2d. A sells and consigns goods to B of the value of As. 12,000. 
B assigns the Bill of Lading for these goods to C to secure the sum 
of Rs. 5,000 due from him to C, upon a general balance iff account 
B becomes insolvent. A has not received the whole price of the goods. 
Is A entitled to stop goods in transit? 

EL A ships goods to Bombay and assigns the Bill of Lading to 
B* his agent there. He forwards this instrument by post with a letter 
to B containing instructions not 10 sell the goods without consulting 
A by wire as to the price. B sells the goods, without consulting A, 
to C and misappropriates the money. He then becomes insolvent A 
stops the goods in transit but C claims them. Who will, in your 
opinion, succeed and why ?— (b.com.) 

22. Under what circumstances is the master of a ship entitled to 
sell cargo, to tranship it or to raise money thereon ?— (b.com., Bombay.) 

22. What is a contract of 11 Bottomry " ? Discuss briefly (he cir- 
cumstances under which the master of a ship is entitled to sell damaged 
goods, to tranship goods, and to raise money on cargo. — (b.com.) 

24. State the circumstances under which the master of a ship can 
enter inco contracts of respondentia or bottomry so as to bind the 
owner. To whom and by whom is freight payable ? — (b.com.) 

25. “The common law liability of th? shipowner as a carrier was 
precisely the same as that of a land carrier.” Explain with a short 
note on the present-day liabilities of a shipowner.— (r.a. final.) 

26. State the powers of a master of a ship. How far can he bind 
the shipowner by his acts ? 

M, the master of a ship belonging to P, issues a Bill of Lading 
to B, the shipper, showing that 50 tons of coal have been received on 
board the ship. In fact only 25 tons of coal were put on board. The 
consignee to whom the Bill ot Lading is assigned demands from the 
shipowner 50 tons of coal. What is the liability of the shipowner? 

—(b.com.) 

27. (a) What are exceptions to the liability of the charterer? 

(b) Explain: (i) ‘lump-sum freight,’ (ii) freight ’pro-rata’ 

and (iii) ‘contingency freight.’— ( b.com., i.m.c.) 


Chapter XVI 
INSOLVENCY LAW 

L State generally what persons are capable of being made bank- 
rupt. Mention any exception to the general rule of which you are 
aware. — (me. acctt.) 

V& Can (a) an infant, (b) a married woman, (c) a resident alien, 
(dKa lunatic, be adjudicated an insolvent ?— (b.com., Bombay.) 

/S. What is an act of Bankruptcy? What are the effects of an 
adjudication ?— (b.com., Calcutta.) 

4. The general manager says to you: "A bankruptcy petition 
has been presented against Hodgson’s. We are the biggest creditors, 
and the other creditors want us to look after the cr ed itors* me eti ng. 
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I know nothing about ®ueh meetings : can you help me ? Also, whet 

is the position If the firm wants to give a proxy to vote at the 

meeting ?* What would you tell him ?— (1 ,s,m.a. wt.) 

5. (a) “Failure to comply with bankruptcy notice constitutes an 

act of bankruptcy on the part of the debtor ” Exolain the 
meaning of a “bankruptcy notice" in this connection. In 

what ways can the debtor comply with the notice and ao 

avoid committing this act of bankruptcy? Can a bank- 
ruptcy notice be served on a married woman? 

(b) The Persian Rug Company, Limited, has obtained judg- 
ment against A. Guy, a debtor, for £50, and execution is 
issued against his goods. A week later a receiving order 
is made against Guy. Cun the Company retain the pro- 
ceeds of the execution and, if so, what steps are necessary ? 

6. (a) What are acts of Insolvency? 

(b) How can an Order of Adjudication be obtained by a debtor 
or by a creditor? 

(r) What is an Interim Protection Order and how can it be 
obtained? — ( lul, Bombay.) 

7. State the conditions on which an insolvency petition may bo 
presented by a (1) creditor, (2) debtor.— (d. com , i.m.c.) 

8. What is a "Protection Order" and in what cases is it granted 
to an insolvent7-tB.coM., Bombay.) 

8. "A" has had a Receiving Order in bankruptcy made against 
him ; “ B " has been adjudicated bankrupt. How is each affected 7 

— (ajuji. final.) 

10. (a) Why and how is a person adjudged Insolvent? What is 

the effect of an order of adjudication ? Does the effect 
vary in ixneb where an order is made in a Presidency 
Town or in the Districts? 

(b) How is the property of an adjudicated Insolvent ad- 
ministered ?— (R.A. FINAL.) 

11. Describe all the incidents you may be aware o* in connection 
with a scheme of Composition as proposed bv an insolvent debtor and 
state the circumstances under which the Court may pass an or/der 
annulling a scheme already sanctioned by it.— ( boom.) 

12. When a receiving order ha.* been made against a debtor at 
what time may he put forward a scheme or composition? In whet 
circumstances may the Court refuse to approve such a scheme ?— (lxx.) 

13. A, a native of X State, which had not entered into any 
arrangement of reciprocity to accept the proceedings of the British 
Courts under the Insolvency Acts, was Iso dealing as a merchant in 
Bombay. B obtains a decree in the Bombay High Court for Rs. 10,000 
again* A who then filed his petition and was adjudicated Insolvent 
The Official Assignee was unable to obtain possession of A’s assets in 
X State and A refused to assist him to do so. A obtained his discharge 
in January 1923. B in June 1923 commenced an action in tile Count 
of X State, to recover the balance of the debt due to him. Will the 
Bombay High Court restrain B from proceeding with the action in 
X State? 

14 In a Bankruptcy what assets are divisible amongst creditor* 
though they do not belong to the Bankrupt?— (a^xa, are.) 
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15. HVliat, of the following, would be available for division amongst 
a bankrupt’s creditors :— 

(o) A share in a partnership, 

(b) Property settled before marriage, 

(r) Property settled after marriage, 

(d) Shares in a private company where there is restriction upon 

transfer, and 

(e) Property held by the bankrupt as trustee 7 — (a.a.t.a. int.) 

16. Explain •— 

(a) Reputed owneiship, (b) Fraudulent preference, (r) Disclaimer 
of Leasehold Give instances- (r.coM . Bombay.) 

17. In what circumstances are goods said to be m the <f reputed 
ownership 1 ’ or n bankrupt 7 In your firm, being compelled in the 
course of business to deposit goeds with A in circumstances which 
might lead to 11 reputed owneiship asked you how such a contingency 
could be guarded against, what steps would you advise ? — (i.s.mjv.) 

18. In January 1926, A who was making large profits in the 
Cotton Market, settled three lacs of rupees on his married daughter. 
In November 1927 there were crises in the Cotton Market and in 
December 1927 A was adjudicated an insolvent. Has the Official 
Assignee any claim against the 3 lacs of rupees settled on A's daughter ? 
Give reasons.— (b.com.. Bombay.) 

J II. On what grounds can an 11 adjudication order ” passed against 
an insolvent be annulled ? 

26. What are the steps in the procedure of making a person 
bankrupt ?— (ajl.i.a. final.) 

21. At 15th June a customer owes your firm £65 for goods sup- 
plied ; no definite terms of pavmpnt have been agreed with him. You 
learn that on 1st May he assigned the whole of his assets to a certain 
manufacturer who is the customers’ princioal supplier ; you also learn 
that the customer has since gone abroad, and that the date of his 
return is uncertain. Would these facts support a petition in bank- 
ruptcy? Give reasons.— (ls.m. a.) 

22. Under a scheme of arrangement entered into bv a debtor with 
his creditors file debts are payable by instalments. The Court duly 
approves of the scheme. Default is then made by the debtor In payment 
of an instalment Is the creditor entitled : — 

(a) to sue for his debt as due originally, 

(b) to sue for the instalment due, 

(c) to take any other course and if so whBt proceedings for 
the recovery of his debt ?— (bjCOM„ BOMBAY.) 

23. (a) What proportion of the creditors must assent to a deed of 

arrangement with creditors for it to be valid? 

(b) How are secured creditors and creditors whose debts do 
not exceed £10 treated in this respect ?— (lx.c.) 

24 What is the position of a trustee under a deed of arrangement 
(t) if the debtor is adjudged bankrupt after its execution ; (tt) which 
be cofaes void owing to the debtor having been insolvent when the deed 
was executed ; (Ui) which becomes void by reason of non-compliance 
ejtth the requirements of the Act? 
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15. Whet do you understand by die doctrine of ** Reputed Owner-* 
■hip”? At the date of his adjudication a bankrupt has in his poa* 
session: (a) certain fixtures, (b) shares in Harrold’s Limited, (c) 
furniture comprised in a registered Bill of Sale, (d) & motor car under 
a Hire-Purchase Agreement. Are any, and if so which, of the above 
“ goods” in his “Reputed Ownership” ?— (wc, acctt.) 

26. A, prior to his bankruptcy, entered into a binding contract to 
sell certain leasehold property. The contract was made bona fid*, but 
the price obtained was inadequate. On A becoming bankrupt the 
trustee, finding he could obtain a better price, desired to get rid of 
the contract Point out clearly what is the trustee’s position in the 
matter, and what right (if any) the purchaser has of enforcing his 
contract against the txuste<!.— (inc. acctt.) 

27. A married woman, possessed of separate property subject to 
a restraint on anticipation, is lessee of a mop where she carries on 
business as a costumier. Last year, being in financial difficulties, she 
borrowed £500 from her husband for the purpose of her business. 
On April 21st, 1915, she was adjudicated bankrupt The rent due on 
the last two quarter days is unpaid. Has the trustee in bankruptcy 
any rights against her separate property 7 Can the lessor distrain for 
any of the rent? Can her husband prove in the bankruptcy for the 
£500?— (me. acctt.) 

28. What is Fraudulent Preference and what is its effect on 
Insolvency ? 

Mention and discuss some transactions or transfers which would 
be protected as bona fide. — (llj., Bombay.) 

29. (a) X, a bankrupt, is in receipt of a salary of £100 per month 

as a film actor. How far is X allowed to regard this as 
his own for the upkeep of himself and his family ? 

(b) In the bankruptcy of J. Smith it is found that the debtor, 
a short time before, repaid his friend Jones a loan of 
£100. The trustee in bankruptcy claims to set aside this 
payment. What must he prove before he can do so ? 

30. A trader in insolvent circumstances executed a deed purport- 
ing to be a general assignment of all his property to trustees for the 
benefit of h. creditors. Is the assignment valid and has the trader 
(hereby committed an “ act of insolvency ” ? 

31. A trustee misappropriates money held by him for the benefit 
of B and C. Subsequently he files a petition and is adjudicated in- 
solvent. Two days before the insolvency he executes a deed whereby 
he conveys certain immovable property belonging to him to F upon 
trust to raise money and ratify the breach of trust Neither B nor 
C is aware of the deed or of the breaches of trust Is the deed void 
as against the Official Assignee ? 

32. (a) An insolvent debtor assigned his business and property 

to a private limited company, of which he became manag- 
ing dim tor. What steps could the creditors take? 

(b) Subsequently the company, finding itself in difficulties, 
went mto liquidation and the liquidator sold the assets 
to s bona fide purchaser. Have the creditors any remedy ? 

— (ImC*0») 

R When can an insolvent apply for his discharge, and what must 
the Court consider on the hearing of the application? State briefly 
what is the effect of an order of discharge.— (b.com. # Bombay.) 
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34. What are powers of the Official Assignee as to realisation of an 
Insolvent's property ?— (b,com., bokbay.) 

W How is the trustee in bankruptcy appointed? State four 
powers of the trustee which he can only exercise with sanction, and 
the sanction required. — (a.a.x.a. final.) 

36. What are the rights of a trustee in bankruptcy to (a) property 
acquired, (b) salary earned by the bankrupt after the Adjudication 

Order?— (A.A.I.A. FINAL.) 

$ 37. How should a trustee in bankruptcy deal with proofs for:— 

(a) damages for tort; 

(b) an annuity terminable on remarriage; 

(r) the price of goods sold to the bankrupt when the vendor 
had nolice of an act of bankruptcy ; and 
(d) a claim for alimony ?— (l.c.c.) 


38. What property of a bankrupt is not divisible among his 
itors ?— (l.c.c.) 

39. Under whal circumstances and how can (1) an insolvent, and 
a creditor, apply for the annulment of the Order of Adjudication? 

— (LL.B., BOMBAY.) 


49. Under what circumstances would the Court order that the 
Insolvent’s estate be administered in a summary manner? What is 
the difference between such summary administration and the ordinary 
administration under the Insolvency Act?— (llj., Bombay.) 

41. Can an undischarged principal ever sue on a contract made 
by his agent? If fo. under what circumstances can he sue? 

— (C.C.S. FINAL.) 


42. (a) It is a general rule that an order of discharge in bank- 
ruptcy puts an end to all debts provable in the bankruptcy. What ex- 
ceptions are there for this rule ? 

(b) X, a bankrupt applies to the Court for his discharge. His 
liabilities (all unsecured) were £1,000 and his assets £200, and a 
dividend has been duly paid. X has excellent prospects of earning 
considerably sums for the future but only if he gets his discharge. 
Can the Court do anything to secure more for the creditors?— (i.s.m.a.) 

A3, (a) What matters should the Court take into consideration iu 
dealing with an application for discharge of an Insolvent ? 

(b) What is the effect of an Order of Discharge in Insolvency ? 

(c) Are there any and, if so what, debts from which an Order 
of Discharge will not release the Insolvent ?— (ll.b., bombay.) 

44 In bankruptcy what orders has the Court power to make 
When the bankrupt applies for his discharge ?— (a.a.la.) 

45. D enters into a contract in his own name. Is Parol Evidence 
admissible either for the purpose of discharging him from liability or 
for the purpose of charging an undischarged principal in the contract ? 

— (C.CA. INT.) 


1C What is the effect of a discharge from bankruptcy? When 
a bankrupt apply for his discharge, and how is application for 
discharge made ? State briefly the procedure. 

47. When is the public examination of a debtor held ? Who may 
question the debtor at the public examination? If, on his examination, 
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the Court is of opinion that the debtor is failing to disclose his affairs, 
what course is open to the Court?— (me ACCTt.l 

/48. A bankrupt wishes to obtain His discharge. State shortly (a) 
the steps he must take to obtain such order, (b) the effect of the 
order when obtained.— (inc. acctt.) 

V 48. ' Explain carefully the position of a bankrupt as to property 
acquired by him after his bankruptcy, and (a) before his discharge, 
(b) after his discharge.— (me. acctt.) 

58. A trading firm, adjudged insolvent by the Bombay High Court 
owns in Shanghai certain movable and immovable property, which is 
in the possession of s British subject there. Can the Official Assignee 
in Bombay take charge of that property, and if so, how should he 
proceed ? 

51. AB of Madras turns his business of motor car dealer into a 
Private Limited Company called 'Cars Limited’ in which he holds 
96 shares and his sou 1 share. AB continues his business in Musical 
Instruments under the name of AB & Co., in which he makes losses 
and is ultimately adjudged insolvent. Has the Official Assignee any 
legal or practical claim against the assets of 'Cars Limited’? 

52. A, an insolvent, has incurred the following amongst his ofter 
debts : — 

Rs. 500 to the Bombay Municipality for Municipal taxes, 

" 500 to his clerk for live months’ salary at Rs. 100 per mensem. 

500 I o his banker under an overdraft, 

.. 300 to his landlord for three months’ rent at Rs. 100 per mensem. 
., 125 to his servant for five months’ wages at Rs. 25 per mensem. 

Are the above debts or any portions thereof payable in priority to 
As other debts ?— (b.com., Bombay.) 

53. A, who possesses both movable and immovable property in 
Karachi, Port Okha, Bombay, Goa and Colombo is adjudged insolvent 
by the Bombay High Court. Which of these movable and immovable 
properties vest in the Official Assignee ? 

54. MN, a resident in Calcutta, was adjudicated on his own 
petition. He had three creditors only, two being fully secured by 
mortgage on his immovable property. The third who was unsecured 
after negotiation accepted Rs. 1,000 from MN’s father in full satisfac- 
tion of his claim o I Rs. 7,500. Can MN withdraw his petition if the 
creditors' agree ? 

55. In Bankruptcy, on what grounds can a payment made by the 
bankrupt before the commencement of the bankruptcy be impeached 
on the ground of fraudulent preference? 

A, a debtor, informs his creditor that he is about to go bankrupt 
and the creditor threatens him with an action. Is it a fraudulent 
preference which the Courts will set aside if the debtor then pays 
the creditor the amount of the debt? 

68. In Bankruptcy, what power has the trustee in bankruptcy 
♦a disclaim property belonging to the bankrupt, which is burdened with 
onerous covenants? Within what time must he decide whether to 
exercise this power or not? What special provision is made for the 
esse of burdensome lease held by the bankrupt t 

38 
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Chaftbi xvn 

ARBITRATION 

L What is the abject of an arbitration and how is it accomplished ? 

t Very briefly summarise the principal provisions of the Arbitra- 
tion Act, 1889.— (c.c.s. final.) 

3. What is the general rule as to the persons who may refer 
matters to arbitration ? State and discuss the exceptions to the rule. 

—(me. acctt.) 

4 What is meant by submission to arbitration? What are the 
different modes of submission ?— (d.com., i.m.c.) 

5. What is the effect of a submission to arbitration on an action ? 

— (B.COM.j CALCUTTA.) 

6. Can a person who has no interest of his own in the matter in 
dispute, refer such dispute to arbitration ? If so, in what coses ? 

—(me. ACCTT.) 

7. Can a partner in a firm submit a dispute relating to the business 
of the firm to arbitration, compromise a claim by the firm or withdraw 
a suit filed on behnlf of the firm so as to bind the firm ? 

8. Can a joint stock company refer to arbitration any existing or 
future dispute between itself and another Company ? 

9. What is necessary to constitute a M Submission ” to arbitration ? 
Can a Submission once made be revoked 0 If so in what manner and 
on what grounds ?— (me. acctt.) 

10. How far, if at all, can matters of a criminal nature be referred 
to arbitration?— (me. acctt.) 

11. What disqualifies a person from being appointed an arbitrator ? 

12. State under what circumstance? a Court can appoint an arbi- 
trator, umpire or n third arbitrator. -fM.coM. Calcutta.) 

13. What are the duties of arbitrators? And what is meant by 
" misconduct " of an arbitrator? 

14 Whal acts constitute misconduct in law on the part of an 
arbitrator ?— (d.com.. i.m.c.) 

IS. What is the effect on a Submission of the death or bank- 
ruptcy (a) of an arbitrator, (b) of any party to the Submission ? 

—(me. ACCTT.) 

14 What is a valid award ? 

17. How can an award be modified or corrected ? When is it set 
aside? 

14 (e) In what cares can Civil Courts appoint arbitrators? 
Describe the procedure for such appointment 

(b) Where two arbitrators were appointed and one of them was 
absent at one onlv of many sittings, that sitting being an unimportant 
one, and where the award was given jointly, and one of the parties 
objected to it would it be liable to be set aside? Give reaeons for 
your reply,— (iu., final.) 

If* What powers ran an arbitrator exercise under the (Indian 
Arbitration) Act? 



Appendix I — Ten Question < 4$p 

20. Trace the course of an arbitration from its start to its end. 

21. Summarise the powers and duties of an arbitrator as to (a) 
proceeding ex parte t (b) admitting or rejecting evidence, (c) stating 
a case upon an incidental point of law, (d) stating his whole award to 
the Court in the torm of a special casej— (me. acctt.) 

22. What powers (if any) are given by the Arbitration Act, in 
respect of (a) administering oaths, (b) stating a special case, (c) cor- 
recting errors in the sward ?— (me. acctt.) 

23. Describe briefly the mode of procedure at a reference. For 
what purposes and within what limits may the parties, or the arbitrator, 
employ professional assistance ?— (me. acctt.) 

24. When, if ever, can specific performance of an award be 
obtained ?— (me. acctt.) 

25. Point out carefully the rights of a party to a Submission (if 
any) against an arbitrator who— 

(a) refuses to deliver up an award until an exorbitant fee is 
paid : 

(b) is guilty of (ij want of care, (ii) want of skill : 

(r) declines to make any award at all ; 

(d) makes a corrupt award.— (me. acctt.) * 

26. State all the rules \<iu know with reference to — 

(a) fixing the amount ; 

(b) enforcing payment of the remuneration of an arbitrator. 

—(me. ACCTT.) 

27. When is an arbitrator bound to file an award made by him 
in the Court ? What is the effect of filing the award in the Court ? 

28. What power has thy Court (a) to enlarge the time for making 
an award, (b) to set aside an award? Within what time, and in what 
manner, must an application io set aside an award he made ? 

—(me. acctt.) 

29. (a) What is Submission? May it be revoked? 

(b) In what cases may an award be set aside by the Court? 

(c) A and B refer certain disputes between them to an arbi- 
tration of X or Y or both. X alone hears the parties and 
makes his award. Is this a good award? 

30. A and B agree to refer the matters in dispute between them 
to C and D as arbitrators, and if C and D do not agree to F as umpire. 
There is no provision in the submission as to the time within which 
the award should be made. Within what time should the award be 
made? 

31. State the provisions of the Indian Arbitration Act, as to— 

(a) the limit of time for making an award, 

(b) stay of suits. 

32. At what time does the authority of an umpire commence, and 
what is (he duration of his authority ? Before the time of making an 
award has elapsed, arbitrators disagree and refuse to make an award, 
U an umpire entitled to proceed at once with the reference? If he 
does, what will be the effect of his award ? Will it make any, and If 
so, what, difference to your answer, in case the arbitrators subsequently 
agree and make an award within the time allowed to them? 

—(we, Acftnr*} 
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S. How can the parties to an aibitration compel the attendance 
qt a material witness? Can an arbitrator order the evidence of a 
material witness, who is abroad, to be taken on commission? Can an 
arbitrator himself call and examine a wtiness if either party objects? 
If a witness before an arbitrator should give false evidence, would he 
be liable to any offence, and liable to punishment In any manner ? 

—(me. ACCTT.) 

34. Explain briefly the statement that an arbitrator’s award must 
be certain, final, reasonable and possible.— (l.c.c.) 

35. What rule applies where an award is silent as to certain 
matters which form part of the matters submitted ?— (me, acctt.) 

36. In what coses may an award mads under the Indian Arbitration 
Act, 1889, be set aside and in what cases may it he remitted to the 
re-consideration oi the arbitrators? 

37. In what ways can a creditor enforce a judgment, or an award 
made in an arbitration, against his debtor 7 - (l.c.c.) 


Chapter XY111 

LIMITATION AND STAMPS 


Law of Limitation 

1. State the law of limitation relating to disabled and minor 
persons. — (b.com., Bombay.) 

2. What are the provisions of the Limitation Act with regard In 
the computation of the period of limitation in cose of persons under 
disability ?— (b.com.. Bombay.) 

3. From what date does the period of limitation commence to mn 
in a suit based on a fraud? — (b.com.) 

A A sues B for recovery of a debt of Rs 5,000. The suit is time- 
barred, but B does not plead limitation. Will the Court entertain and 
deride the suit or dismiss it on the ground of limitation? Is there 
any difference on the point between Indian and English laws? 

5. Under what circumstances would (i) an acknowledgment oi 
liability and (ii)a payment of interest on a debt, extend the period 
iff limitation ?— (b.com. Bombay.) 

& Sorabii & Co., a partnership firm, whose partners arc Sorabji, 
Rustomji and Nagarji, sold to A goods worth Rs. 1,000 on 1st January 
1880. Sorabji is insane. Nagarji. who is a minor, manages the business, 
and Rustomii is in England. The debt remains unpaid till 31st July 
1985 when Rustomii returns to Jndie. On a suit brought against A by 
Sorabii & Co., on 5th August 1935, A pleads limitation. Is the defence 
valid? 


7. A, a minor, B, an insane person, both are owed Rs 2,000 each 
by C, in 1930. B dies insane in 1985 when A is only 16. X (who is 17) 
is appointed an executor of B’s estate two months after his death. 
From what point of time will period of limitation begin to run in 
each case, supposing the debts are still unpaid in 1985 ? 


period 
..... « 
swan 


What is the rule in connection with the computation of the 
of limitation in case where (a) a defendant Is absent from 
India, fb) the plaintiff has been kept from instituting a suit 
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f»W» want of knowledge, or (c) the plaintiff could not institute a suit 
for want of a document kept away from him through fraud.— (axon) 

9. D owes Rs. 5,000 to X and R s. 2,000 to Y. The debts were 
incurred in 1928 and were unpaid till 1935. D, however, paid regularly 
annual interest at 5 per cent to X. D has paid no interest to Y, but 
has passed an IOU in January 1935. Is any of the debts barred by 
limitation ? Give reasons. 

10. (a) When a debt is statute -barred, is a payment on account 
by a partner, or a former partner, sufficient to revive the right of the 
creditor to sue all the debtors? 

(b) Where a debtor sends a payment in respect of a statute-baited 
debt, with a letter stating that the amount is paid in settlement of the 
larger sum due. can the creditor sue for the balance ?—(l,cX.) 

11. A sold goods to B on lrt January 1936 to be paid for six 
months after delivery. Goods were deliveied on 5th March 1936. From 
what point of time will limitation period begin to run? 

12. Determine the period nJ limitation and the time from which 
such period begins to lun in each of the following cases: — 

(a) For repayment of money lent on a demand promissory note. 

(b) For a bill of exchange or promissory note payable at a fixed 
time aitet date 

(c) For call on shares made bv a company icgistered under the 
Indian Companies Act 

Law or Stamps 

13. When arc mstiumcnts executed oiu of British India to be 
stamped ? 

14. Can a Promissory Note, executed out oi British India and not 
adequately stamped, be mode available by n bolder in British India? 
If so, under what circumstances v 

15. Define a Promissory Note Is .m IOU liable to stamp-duty? 

16. Is the following document a Promissory Note? What stamp 
duty, do you think, will such a document require? 

*• I promise to pay Mr. H. or his order, on demand, a sum of 
Rs. 500 ior which I agree to give him 7 pc., per annum: and also 
to give him my life-policy, etc., in default of payment.” 

17. If a foreign contract is not stamped according to the law of 
the place where it was executed, how is it to be treated by Courts 
in British India? 

lg. If an alteration is made in an instrument after it has been 
duly stamped and executed, will such alteiation require a new stamp? 

16. Does the Indian Stamp Act throw an obligation on a person 
receiving a sum of money or any other thing, to give a stamped receipt 
to the person giving the same? 

69. Distinguish between a Bond and an Agreement for the pur* 
poses of the Stamp Act. 

21. Define with reference to Indian Stamp Act— Bond, Cheque, 
Conveyance, Policy of Insurance and Power-of-Attorney, and state wapt 
duty is payable on a Power -of- Attorney 
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2L What stamp is necessary for a receipt in case of money paid 
and received? What is the result if (i) no stamp or (If) iiwumdent 
stamp is affixed?— (b. com., Bombay.) 

21. Define Receipt Is an advertisement acknowledging receipt 
of money by the proprietor of a newspaper liable to stamp duty ? 

24 Has the Court power to overhaul an account-book produced 
In a case for the purpose of putting in evidence of an entry contained 
in it; and take action under the Stamp Act in regard to entries not put 
in evidence? f 

25. A sends more than Rs. 20 by Postal Money Order to B. B 
signs the Money Order Acknowledgment and hands it over to the 
postmen. A afterwards demands a second stamped receipt from B, 
which B refuses to give. B is convicted of refusing to give a stamped 
receipt under Section 65 of the Stamp Act Is the conviction legal ? 

26. What is the value of stamp required to be affixed on the fol- 
lowing mercantile instruments ?: — 

(1) Shares oi a Joint Stock Company. (2) Articles of Association 
of a Company (3) Bills of Lading. (4) Charter-party. (5) Proxy. 
(6) Agreement for the rale of goods or merchandise exclusively. 

— (B.COM.) 

27. What stamp duty is payable on the following documents?:— 

(a) Demand promissory note, 

(b) Deed of partnership. 

(c) Receipt.— (b.com., Bombay.) 

28. What stamp is required for each part of the set of bill of 
exchange ior Rs. 5,000 drawn in set of two and payable 6 months after 

Sight ?— (BXOM., BOMBAY.) 

29. What s*. mp would a Deed of Sale for Rs 1,150 bear under 
the Indian Stamp Act ? 

30. A, having goods in a warehouse, borrows Rs. 1,000 upon their 
security from B and executes a document to that effect and hands over 
the key of the warehouse to B. What is the proper stamp for the 
document? 

31. B pleaded limitation in a suit by A. A produced a letter from 
B which was an acknowledgment under the Limitation Act. B objected 
on the ground of its not being stamped. Is the objection valid ? 

32. What is the presumption as to stamp in case of a lost document ? 

33. What stamp duty is payable on the following?:— 

(a) A deposit receipt for Rs. 500 in the Bank of Bombay. 

(b) A receipt for a donation of Rs. 100 to hospital— (bAqm.) 

34. State fully the essentials of a valid acknowledgment to save 
limitation.— (b.com.) 

35. Give Instances in which time is excluded In legal proceedings. 

— (BXOM.) 

34 What is the value of the stamp on?:— 

Charter-party ; Protest of a BUI or Note ; Instrument of Partner* 

Ship ?— (ACOM.) 
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Cbaptb 23X 

MORTGAGES AND CHARGES OF IMMOVABLE 
PROPERTY 

I. What is a Mortgage? Give the difference between a Simple 
Mortgage and a Legal Mortgage.— (b.com.) 

& Describe and discuss the following (a) Usufructuary Mort- 
gage. (b) English Mortgage, (c) Fraudulent Preference.— (bxoh.) 

3. What remedy is open to a mortgagee if the morgage-money Is 
nut paid by the mortgagor?— (b.com.) 

4. (a; What is an equitable mortgage? What are its conveni- 
ences from the businessman's point of view ? Is an En glish mortgage 
to be preferred to it as a security and, if so. why ? 

(b) A and B are the joint owners of a property. Their shares 
are unequal: A is entitled 1i> a three-fourths and B to a one-fourth 
share. Jointly they mongage the property to X for a lac of rupees 
m 1020. In 1925, B Le nders Rs 25,000 with interest to X and wishes 
to redeem his share 

Can he do so? Aie thru* any exceptions to the general rule? 

— (B.COM., BOMBAY.) 

5. Explum tuli> — (i) Equity of Redemption (it) Tacking, (iii) 
Equitable Mortgage.— (b.com.) 

6. What is a mortgage and how c«n it be effected? 

Discuss buefly the mortgagors right to redeem.— (b. com., BOMBAY.) 

7. What legal formalities axe to be observed in case of a mortgage- 
deed by which Rs. 100 or upwards aic secured ? What is the effect of 
such an instrument at law it those formalities are not observed? 

8. What aie the cliuraetci istics of mortgage by conditional sale? 

What is the mortgagee’ * icmody in the event of the moitgagor 

failing to pay the mortgage-money on the due date ? 

What is the period of limitation for bringing a suit on a mortgage 
by conditional saleV-CB.coM., Bombay.) 

9. Discuss ’—(a) Equitable Mortgage, (b) Doctrine of Marshalling. 

What are the rights and liabilities of a moi tpagee under an English 

mortgage ?— (b.com., Bombay) 

10. A mortgaged two houses, one to B by deed, the other to C 
by mere deposit of the deeds. A made default in each case entitling 
B and C to enforce their respective serutities. State what remedies 
B and C respectively have. 

II. Discuss the rights and liabilities of a mortgagor in respect 
of the mortgage-property as well as towards the mortgagee. 

12. Are there any, and if so, what, implied contracts deemed to 
have been entered into by a mortgagor while executing the deed? 
In ease any of the implied contracts are broken by the mortgagor, what 
are the rights of the mortgagee towards him? 

11 Discuss fully the rights and liabilities of the mortgagee. 

11 What is meant by “Right to Foreclosure "T When and b*W 
can i mortgagee exercise this right? 
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15. Dlatinguufa dearly between (a) a mortgage, and (b) a charge, 

If. Can the mortgage-property be sold by the mortgagee without 
I ntervention of the Court? If so, when? 

17. Explain fully what are the rights of a subsequent mortgagee. 

18. In case of mortgage of movable property— (1) Is registration 

necessary ? (2) Is writing necessary ? (3) To whom does the propert y 
in the goods pass ? (4) With whom does the possession of the goods 

remain? 

18. (a) Explain fully (i) suit for redemption; (ii) suit for fore- 
closure. Can the latter suit be brought after a decree in the first suit ? 

(b) State the cases in which a mortgagee has a right to sue for 
mortgage-money.— (b .com. ) 

28. What is the Preliminary decree in a mortgage suit? When 
is a mortgagee entitled to sue the mortgagor personally ?— (b.com.) 

21. In what cases has the mortgagee of an immovable property a 
right to sue for the mortgage-money alone without claiming any 
relief against the mortgaged property ? Can the mortgagee attach the 
mortgaged property and biing it to sale in execution of any decree 
in such suit for the mortgaged -moneys alone ?— (b.com., Bombay.) 


Chapter XX 

TRADE MARKS, DESIGNS, PATENTS AND COPYRIGHTS 

1. What is a Trade Mark ? What information need be supplied 
lor registration of a Trade Mark? 

2. What is the effect of rpgistxation of a Trade Mark? 

2. Can Trrdo Marks be assigned? Describe the procedure of 
assignment of icgistered Trade Marks and state whether unregistered 
Trade Marks can be assigned. 

4. What u a Patent " Who can apply for and oppose to grant 
of a Patent? 

5. When does a Patent expire ? Can the time be extended ? If 
so, how and in what circumstances? 

g. A shopkeeper sells goods which are in fact an infringement 
of a patent. He is subsequently sued by the owner of the patent who 
claims an injunction and damages The shopkeeper pleads ignorance 
of the existence of the patent Can the owner of the patent succeed? 

(L.C.C.) 

7. Define u Copyright ” Can it be assigned ? If so f during what 
period and by whom 0 


Ghaptcb XXI 
INDUSTRIAL LAW 

L State what advantages a Trade Union and its members enjoy 
on registration of the union under the Indian Trade Unions Act 

— (840K., S0M1AY.) 
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2. When is a strike 01 lock-out illegal? 

Whet method is laid down in the Workmen’s Compensation Act 
for calculating monthly wages of a workman ? 

3. What is the exact difference between total and partial disable- 
ment under the Workmen's Compensation Act? State briefly under 
what circumstances a relationship of master and servant exists to fall 
under this Act— (b.com., agra.) 

i. During the course of proceedings under the Workmen’s Com- 
pensation Act the parties to the dispute arrive at an amicable agree- 
ment and ask the Commissioner to record it and to pass a decree in 
terms thereof. Can he do so ? 

What are the circumstances under which a workman can sue his 
employer under the Workmen's Compensation Act ?— (b.com., Bombay.) 

5. When, under the Workmen's Compensation Act 1323, is an 
employer discharged from liability to pay compensation to his work- 
men in respect ot nccidcnts aiising out of the employment? 

— (B.COM., BOMBAY.) 

6. A, who is in the service of a paint manufacturer, contracts 
lead-poisoning during service Can he claim compensation from his 
employer ? - (b.com , Bombay.) 

7. What are the discretionary powers given to the Commissioner 
under the Workmen's Compensation Art regarding distribution of com- 
pensation amongst the descendants of a deceased workman, and from 
what order of the Commissioner will an appeal lie and where? 

—(B.COM., BOMBAS.) 

A What defences are available to an employer against a claim 
under the Workmen’s Compensation Act for compensation made by a 
workman in the employment 9 — (b com., Bombay.) 

9. Briefly state the provisions of the Factories Act with regard to 
the employment )f women and children.— (b.com Bombay.) 


Chapter XXII 

SOCIETIES REGISTRATION ACT 


1. The C Hospital Association, a society incorporated under the 
Societies Registration Act, 1860, is supported partly by endowment 
funds and partly by annual grant from Govemnmt The members 
wish to dissolve the Society How can this be done ? 

1 What kinds of Societies can be registered under the Societies 
Registration Act, 1860? What are the special advantages of such a 
registration? 

1 The Governing Body of a Society registered under the Societies 
Act, 1860, for the education of boys, wishes to include the education 
of girls. What are the necessary formalities ? 

4. The Ganges Tennis Club wishes to be incorporated. Can It 
do so (a) under the Societies Registration Act or (b) without the use 
of the word “Limited” under the Indian Companies Act? 

5. On the dissolution of a society registered under the SoeMss 
Art, Ig^wh at is done with the surplus assets aftor paying its debt* 
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THE 

INDIAN CONTRACT ACT, 1872 

(ACT IX OF 1872*) 

(Passed by the Govemor^General of India in Council, 
25th April 1872) 

(Af modified up-to-date) 


Preamble 

Whereas it is expedient to define and amend certain parts of the 
law relating to contracts. It is hereby enacted as follows — 

PtUELDlXNARY 

Short title 

1. This Act may be called the Indian Contract Act, 1872. 

It extends to the whole of British India S; and it shall come into 
force on the first day "Of September 1872. 

* For the Statement of Objects and Reasons of the Bill which was 
based on a report of Her Majesty’s Commissioners appointed to prepare 
a body of substantive law for India, dated July 6th, 1866, see Gazette 
of India, 1867, Extraordinary, p. 34 ; for the Report of the Select Com- 
mittee, see ibid, Extraordinary, dated 28th March 1872 ; tor discussions 
in Council, see ibid, 1867, Supplement, p, 1064 ; ibid, 1871, p. 313 ; and 
ibid, 1872, p. 527. 

The chapters and sections of the Transfer of Property Act, 1862 
(IV of 1882,) which relate to contracts are, in places in which that Act 
is in force, to be taken as part of Act IX of 1872—eee Act IV of 1882, 
p. 4. (For Act IV of 1882, see the revised edition, as modified up to 
1st December 1805.) 

{Act IX of 1872 has been declared in force in-* 

The Santhal Paraganas— see the Santhal Paraganas Settlement 
Regulation (HE of 1872), as amended by the Santhal Paraganas 
Justice and Laws Regulation, 1899 (HI of 1880), a. 3; 

The Arakan Hill District-see the Arekan HU1 District Laws 
Regulation, 1874 (IX of 1874), s. 3. (Bunas Code, Ed. 1880) ; 
Upper Burma generally (except the Shan States)—#** the Burns 
Laws Act, 1888 (JOB of 1888), s. 4 (1) [Burma Cede, EC 1888] ; 

[Could, on next page 
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Enactments repealed 

* nothing heroin contained shall affect the previsions of any 
Statute, Act or Regulation not hereby expressly repealed, nor any 
usage or custom of trade nor any incident of any contract, not incon* 
sistent with the provisions of this Act 


Interpretation danse 


& In this Act the following words and expressions are used In 
the following senses, unless a contrary intention appears from the 
context* 

(a) When one person signifies to another his willingness to do at 
to abstain from doing anything, with a view to obtaining the assent of 
that other to such act or abstinence, ha is said to make a proposal ; 

(b) When the person to whom the proposal is made signifies hi* 
assent thereto, the proposal is said to be accepted. A proposal, when 
accepted,! becomes a promise ; 

(c) The person making the proposal is called the “promisor," and 
the person accepting the proposal is called the “promisee"; 


(d) When, at the desire of the promiser, the promisee or any othef 
person hat done or abstained from doing, or docs or abstains from 
doing, or promises to do ui to abstain tram doing, something, such act 
or abstinence or promise is called a consideration for the promise ;«uf 

le) Every promise and every set of promise, forming the 
ration for each other, is an agreement; 


(/) Promises which form the consideration or part of the considera- 
tion for each other are called reciprocal promises; 

(g) An agreement not enforceable by law is said to be veld; 


(h) An agreement enforceable by law is a contract; 


(tj An agreement which is enforceable by law at the option of 
one or more of the parties thereto, but not at ihe option of the other 
or others, is a voidable contract ; 

(j) An agreement which is enforceable by law becomes void when 
it ceases to be enforceable. 


British Baluchis tan—see the British Baluchistan laws Regular 
tiom, 1880 (I of 1890), s. 3. [Baluchistan Code, Ed. 1900.] 

It has been declared by notification under a. 3(a) of the Scheduled 
Districts Act, 1874 (XIV of 1874) [General Acts, VoL O, Ed. 189 0], 
to be in lorn tee- 
the Tend of the Province of Agra— see Gazette of Indio, 1478, 
Pt. I, p. 805; 

the District of Hazaribagh, Lohardaga and Manbhum, and Anw* 
gana Dhalbhum and the Kolkhan in the District of tthgEtan 
~*e* Gazette of India, 1881, Pt I, p. 504. (The DWrtet «8 
hfarAm included at this time the present District of Mm** 
which was separated in 1881 The District of Lofaairibga is tar 
called the Ranchi District-Se* Calcutta C tafrft*, l5S» lil 
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Communication, acceptance and revocation of pnpmh 

1. The communication of proposals, the acceptance of proposals, 
and the revocation of proposals and acceptances, respectively, are 
deemed to be made by any act or omission of the party proposing, 

S ting or revoking by which he intends to communicate sues pro- 
, acceptance or revocation, or which has the effect of 

ng it 


Communication when complete 

4. The communication of a proposal is jBBUdete • when it comes 
to the knowledge of the person to whom it is made. 

The communication of an acceptance is complete — 

as against the proposer, when it is put in a course of transmission 
to him, so ae to be out of the power of the acceptor : 

as against the acceptor, when it comes to the knowledge of the 
proposer. 

The communication of a revocation is complete— 

as against the person who makes it, When it is put into a course 
of transmission to the person to whom it is made, so as to be out of 
the power of the person who makes it ; 

as against the person to whom it is made, when it comes to his 
knowledge. 


Illustrations 

(a) A proposes, by letter, to sell a house to B at a certain price. 
The communication of the proposal is complete when B receives the 
letter. 

(t>) B accepts As proposal by a letter sent by post. 

The communicaion of the acceptance is complete— 
as against A, when the tetter is posted ; 
as against B, when the letter is received by A. 

(?) A revokes his proposal by telegram. 

The revocation is complete as against A when the telegram is 
despatched. It is complete as against B when B receives it 

B revokes his acceptance by telegram. B's revocation la complete 
|A wiplliil B when the telegram it despatched, and as against A when 
li tend** him. 

aftd accep tance ! 
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Illustration* 

A proposes, by d lettei sent by post, to sell his bouse to B. 

B accepts the proposal by a letter sent by post 

A may revoke his proposal at any time before or at the moment 
when B posts his letter of acceptance, but not alterwards 

B may revoke his acceptance at any time before or at the moment 
when the letter communicating it reaches A but not afterwards 

Rrvocation — how mode 

6. A proposal is revoked— 

(1) by the communication oi notice of revocatio n by the proposer 

to the othei party , " 

(2) by the lapse of th e tun e prescubed in such proposal for its 
acceptance, 01 , if no time is so prescribed by the lapse of 
a leasonable time without communication of the acceptance; 

i3) by the failure of the acceptoi to fulfill a condition precedent 
to acceptance, oi 

(4) by the death or insanity oi the pioposer, if the fact of hf$ 
death or insanity corner to the knowledge of the acceptor 
before acceptance 

Acceptance must be absolute 

7. In Older to convert a proposal into d promise the acceptance 
must-* 

(1) be absolute and unqualified 

U) be expressed m some usual and reasonable manner, unless the 
proposal prescribes a mannei m which it is to be accepted* 
If the pzoposel prescribes a mannei in which it is to hi 
accepted, and the acceptance is not made m such manner, fhff 
proposer may, within a reasonable time, after the acceptances 
is communicated to him, insist that his proposal dull bat 
accepted in the prescribed mannei and not otherwise; bust! 
if he fails to do so he accepts the acceptance 

Acceptance by performing conditions, or receiving consideration 

g. Performance of the conditions of a proposal, or the ecqqptopcc 
of any consideration for • reciprocal promise which may be ote&rft 
With a propose^ Is an acceptance of the proposal 

aad imj**d 

«. fa to tor oo lt» Pm oool or acceptor of any pronto it Wefj, 
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GH AFTER H 

Ot CONlKACTb, VOIDABLT CONTRACTS AND VOID AUSKPSIW TB 

What agreements are contracts 

11. All agreements are contracts * if they are made by the free 
consent of parties competent to contract, for a lawful considerations 
and with a lawful object .ind me not hereby expressly declared to 
be void 

Nothing hoiein conUined shall affect any law m foice in British 
India, and not heieb\ expressly repealed, by which any contract is 
required to be made in wntingr or in the presence of witnesses, or any 
law relating to Ihc registration ol documents X 

Who art competent to contract 

11. Every person is competent to contract who is of the age ol 
majority according to the law to which he is subject^ and who is oi 
sound mind, and is not disqualified fiom contracting by any law to 
which he is subject 

What is a sound mind for the purposes of contracting 

tL A pel son is said to bo ot sound mind for the purpose of making 
a contract if, at ihc* time when he makes it, he is capable of under- 
standing It and of fornpng a rational judgment as to its effect upon 
his interests. 

A person who is usually of unsound mind, but occasionally of 
sound mind, may maki n contract when be is of sound mind 

•See s 2 cl. (h) supra. 

tf See s. 25. Expln 2 and & 102, tnfra 

t See, eg., s 25 infra, the Indian Copyright Act, 1847 (XX of 
1847), s 5 as modified up to 1st December, 1903 ; the Appendices Act, 
1850 (XIX of 1850) , s 8, as modified up to 1st May, 1805 ; the Convey- 
ance of Land Act, 1854 (XXXI of 1R54), « 14 and 18 ; the Workman's 
Breach of Contract Act, 1859 (XIII of 1859), s. 4 ; General Acts, Vol. I ; 
tiie Carriers Act 1865 (III of 1865), ss. 6 and 7, as modified up to 31st 
May, 1803; the Merchants’ Shipping Act 1894 (57 and 58 Viet* c. 60), 
s. 24 (Collection of Statutes relating to India, Vol H) ; the Presidency 
Banks Act, 1876 (XI of 1876), s 9, as modified up to 1st March, 1907; 
the Transfer of Property Act, 1882 (IV of 1882), as. 54, 59, 107 and 123 
(for Act IV of 1882. see the revised edition as modified up to 1st Decem- 
ber, 1905) ; the Indian Companies Act, 1682 (VI of 1882), w. B, 39, 48 
and 8L as modified up to 1st August 1906. 

tSte now the Indian Registration Art, 1877 (HI of 1877), revised 
edition, as modified up to 1st August, 1905. 

If See the Indian Majority Act, 1875 (DC of 1875), as modified up to 
1st May, 1886 For exception to this rule in the case of emigrants res 
a*. B, 9 of the Assam Labour and Emigration Act, 1901 (VI of 1901); 
ft P. Coda Vol I, p 455 ; and s. 89 of the Inland Emigration Art, 1888 
(XXI of 1888), as modified up to 1st December, 1808. 
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perm who is usually uf sound vnind, but occasionally id unsound 
may not make a contract whan he is of unsound mind* 


Illustrations 


mlnl, a > 


A patient in a lunatic asylum, who is at inteivals oi 
may contract during those intervals. 


sound 


(b) A sane man, who iq deliilous from fever or who is so drunk 
that he cannot understand the terms of a contract or fbm a rational 
judgment as to its effect on his interests, cannot contract whilst such 
delirium or drunkenness lasts 


* Consent * defined 

13. Two or inoie persons aie said to consent when they agree upon 
the same thing in the same sense 


* Free consent 41 defined 

14. Consent is said to La tiee when it is not caused by 

(1; coercion, us defined ui section 15, or 

(2) undue inil>iomv as defined in section 16. oi 

(3) fraud, os defined in scclion 17, or 

(41 misrepresentation, a* di lmed in section 16, or 

(5) mistake subject lu the pi o visions oi sections 20, 21 and 22. 

Consent is said to be bo caused when it would not have been given 
but foi existence of such coercion, undue influence, lraud, misrepre- 
sentation or mistake 

* Coercion w defined (Xl-V ot jh6o) 

15. * Coercion” is the committing, or thieulening to commit, any 
act forbidden by the Indian Penal Codefi or the unlawful detaining, or 
threatening to detain, any property, to the piejudice of any person 
whatever, with the intention of causing any person to enter into an 
agreement. 

Explanation.— ft u immaterial whether the Indian Penal Codejj it 
or is not in force in the place when the coercion is employed. 

ffluetrationa 

A, on board an English ship on the high seas, cau&s B to enter 
into an agreement by an act amounting io criminal fntlmidhBon under 
tha Indian Penal Code.fi 

A afterwards sues B for breach of contract at Calcutta. 

(XLV of 1806 .) 

A has employed coercion, although his act is not an offenee 
the law of England, and although section 506 of the Indian Penal Cede 
was not in fora at the time when or place where tha act was deft*, 
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" Undue influence ” defined 

1C| (1) A contract is said to be induced by "undue influence” 
where like relations subsisting between the parties are such that one 
of the parties is in a position to dominate the will of the other and 
uses that position to obtain an unfair advantage over the other. 

(2) In particular and without prejudice to the generality of the 
foregoing principle, a person is deemed to be in a position to dominate 
die will of another — 

(a) Where he holds a real or appaient authority over the 
other, 01 where he stands in a fiduciary relation to the 
other ; or 

(b) where he mokes a contract with a person whose mental 

capacity is tempuianly or permanently affected by reason 
of ugg, illness, oi mental or bodily distress * . 

(3) Where a person who is in a position to dominate the will of 
another, enter fa into a contract with him. and Lhe transaction appears, 
on the face of it or on the evidence adduced to be unconscionable, the 
burden of proving that such contract was not induced by undue influ- 
ence shall lie upon the person in a position to dominate the will of 
the other. (I of 1872) 

Nothing in this buh- section shall affect the provisions of section 111 
of the Indian Evidence Act 1872 . 

Illustrations 

(a) A having advanced money to his son, B duimg his minority, 
upon B’s coming of age obtains, by misuse oi parental influence, a bond 
from B for a gi cater amount than the sum due in respect of the 
advance. A employs undue influence 

(b) A, a man infeobled by disease oi age, is induced, by B’s 
influence over him as his medical attendant, to agree to pay B an 
unreasonable sum fox his professional services B employs undue 
influence. 

(c) A, being in debt to B the money-lender of his village, con- 
tracts a fresh loan cm terms which appear to be unconscionable. It 
lies on B to prove that the contract was not induced by undue influence. 

(d) A applies to a banker tor a loan at a time when there is 
stiingency in the money market. The banker declines to make the 
loan except at an unusually high rate of interest A accepts the loan 
on these terms This is a transaction in the ordinary course of business, 
and the contract is not induced by undue influence. 

“Fraud* defined 

17. "Fraud” means and includes any of the following acts com- 
mitted by a party to a contract, or with his connivance, or by his agent,* 

Snda section was substituted for the original s. 10 by the Indian 
Contract Act Amendment Act 1899 (VI of 1899), e. 2. 

tSe« now the revised edition of the Act as modified up to 1st 

* Compare, r 230, fojra 
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with Intent to Agcfe^another party thereto or his agent, or <0 induce 
him to enter into the contract:— 

(1) the suggestion, as to a fact, of that which la not true hy one * 
who does not believe it to be true ; 

(2) the active concealment of a fact by one having knowledge or 
belief of the fad; 

(3) a promise made without any intention of performing ft ; 

( 4 ) any other act fitted to deceive ; 

(5) any such act or omission as the law specially declares to be 
fraudulent. 

J&rplaminon —Mere silence as to fuels likely to affect the willingnms 
of a person la enter into n contract is not fraud, unless the circum- 
'Stances of the case arc such that, regard being had to them, it is the 
duly of thr person keeping siLcncc In speak, $ or unless his silence is, In 
il‘ejf, equivalent 1o s|K*cch. 


iHusmifinnf 

(a) A sells, by auction, to B, a horse which A knows to be unsound. 
A says nothing to B about the horse's unsoundness. This is not fraud 
in A. 

(i>) B is As daughtci and has just come of uge. Herr, the relation 
between the parties would make it A’s duty to tell B if the horse is 
unsound. 

(r) B says to A— “If you do not deny it, I shall assume that the 
home is sound.” A says nothing. Here A’s silence is equivalent to 
speech. 

(d) A and B. being traders, enter upon a contract. A has private 
information of a change in prices which would affect B’e willingness 
to proceed with the contract A is not bound to inform B. 

“ Misrepresentation ” defined 

18. “ Misrepresentation ” means and includes— 

(1) the positive assertion, in a manner not warranted by the 
information nf the person making it, of that which is not 
true, though he believes it to be true ; 

f2) any breach of duty which, without an intent to deceive, 
gains an advantage to the person committing it, or any one 
defining under him, by misleading another to his prejudice 
or to the prejudice of any one claiming under him ; 

(3) causing, however innocently, a party to an agreement to 
make a mistake as to the substance of the thing which 
is the subject of the agreement 

Voidability of agreements without free consent 

18. When consent to an agreement is caused by coercion, * . . 
fraud or misrepresentation, the agreement is a contract voidable at the 
option of the party whose consent was so caused. 

(See a. 148, infra. 

•The war ds * undue influence 1 * ware repealed by the fla t ten Con- 
tract Act Amendment Act, 1** <vi of 1888), s. 3, 
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A party to a contract, whose consent was caused by fraud or mis- 
r eprese n tation, may, if he thinks fit, insist that the contract shall be 
pe rf o rm ed, and that she shall be put in the position in which he would 
nave been if the representations made had been true. 

Exception.— If such consent was caused by misrepresentation or by 
silence, fraudulent within the meaning of section 17, the contract, 
nevertheless, is not voidable, if the party whose consent was so caused 
had the means of discovering the truth with ordinary diligence. 

Explanation.— A fraud or misrepresentation which did not cause 
the consent to a contract of the party on whom such fraud was practised, 
or to whom such misrepresentation was made, does not render a 
contract voidable. 


Illustrations 

(a) A, intending to deceive B, falsely represents that five hundred 
maunds of indigo are made annually at As factory, and thereby induces 
B to buy the factory. The contract is voidable at the option of B. 

(b) A, by a misrepresentation, leads B erroneously to believe that 
five hundred maunds of indigo are made annually at A's factory. B 
examines the accounts of the factory, which shows that only four 
hundred maunds of indigo have been made. After this B buys the 
factory. The contract is not voidable on account of A’s misrepresentation. 

(c) A fraudulently informs B that A's estate is free from encum- 
brance. B thereupon buys the estate. The estate is subject to a mort- 
gage. B may either avoid the contract, or may insist on its being 
carried out and the mortgage -debt redeemed. 

(d) B, having discovered a vein of ore on the estate of A, adopts 
means to conceal, and docs conceal, the existence of the ore from A. 
Through A’s ignorance B is enabled to buy the estate at an under- 
value. The contract is voidable at the option of A. 

(e) A is entitled to succeed to an estate at the death of B ; B 
dies; C, having received intelligence of B's death, prevents the intelli- 
gence reaching A, and thus induces A to sell him his interest in the 
estate. Hie sale is voidable at the option of A. 

Power to set aside contract induced by undue influence 

1BA.* When consent 10 an agreement is caused by undue influence, 
the agreement is a contract voidable at the option of the party whose 
consent waa so caused. 

Any such contract may be set aside either absolutely or* if the 
party who was entitled to avoid it has received any benefit thereunder, 
upon such terms and conditions as to the Court may seem just 

Illustrations 

(a) A's son had forged B's name to a promissory note* B, under 
threat of prosecuting A’s son, obtains a bond from A. for the amount 
of the forged note. If B sues on this bond, the Court may set the 
aside, 

* S. 1M wee inserted by the Indian Contract Act Amendment Act 
MW (VI of 1*9), g. 3. 
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(b) A, a money-lender, advances Rs, 100 to B, an agriculturist* 
ftnd by undue Influence, induces B to execute a bond for Rs. 288 Wtth 
interest at 6 per cent per month. The Court may set the bond aside 
ordering B to repay the Rs, 100 with such interest as may seem just 

Agreement void where both parties are under mistake as to matter 
of ted 

20. Where both the parties’ to an agreement are under a mistake 
as to a matter of fact essential to the agreement, the agreement is void. 

Explanation —An erroneous opinion as to the value of the thing 
which forms the subject-matter of the agreement is not to be deemed 
a mistake as to a matter of fact 

II lustrations 

(a) A agrees to wll to 3 a specific cargo of goods supposed to be 
on its way from England to Bombay It turns out that, before the day 
of the bargain, the ihip conveying the cargo had been cast away and 
the goods lost Neither party wu** aware of the facts. The agreement 
is void. 

(b) A agrees to buy from B a certain horse It turns out that 
the horse wns dead at the time of the bargain, though neither party 
was aware of the fact The agreement is void 

(c) A. being entitled to an estate for the life of B. agrees to sell 
it to C B was dead at the time of the agreement, but both parties 
were ignorant of the fact. The agi cement is void 

Effect of mistake as to Jaw 

21. A contract Is not voidable because it was caused by a mistake 
as to any law in force in Bi itish Indio ; but a mistake as to a law 
not in force in Brilish India has the some effect as a mistake of fact. 

After the establishment of the Federatxon of India this section 
applies in relation to Central Acts made for a Federated State as it 
applies to laws in force in British India. 

Illustration 

A and B make a contract grounded on the erroneous belief that a 
particular debt is barred by the Indian Law of Limitation : the contract 
is not voidable. 

a * S 

Contract caused by mistake of one party as to matter of feet 

22. A contract is not voidable merely because it was caused by 
one of the parties to it being under a mistake as to a matter of fed. 

What considerations or objects are lawful and what not 

23. The consideration or object of an agreement is lawful) unless it— 

is forbidden by lawj ; or 



5x6 Indian ttmmiile Ism 6 

la o I such a nature that, if permitted, it would defeat the pttvisieria 
ni any law ; or 

is fraudulent; or 

involves or implies injury to the person or property of another ; or 

the Court regards it as immoral, or opposed to public policy. 

In each of these cases, the consideration or object of an agreement 
is said to be unlawful. Every agreement of which the object or 
consideration is unlawful is void. 

Illustrations 

(a) A agrees to sell his house to B for 10,000 rupees Here B’s 
promise to pay the sum of 10,000 rupees is the consideration for A’s 
promise to sell the house, and A’s promise to sell the house is the 
consideration for B’s promise to pay the 10,000 rupees. These are 
lawful considerations. 

(b) A promises to pay B 1,000 rupees at the end of six months if 
C, who owes that sum to B, fails to pay it. B promises to grant time 
to C accordingly. Here the piomises of each party are the considerations 
for the promise of the other party and they are lawful considerations. 

(c) A promises, for a certain sum paid to him by B, to make good 
to B the value of his ship if it is wrecked on a certain voyage. Here A’s 
promise is the consideration for B’s payment, and B’s payment is (he 
Consideration for A’s promise, and these arc lawful considerations. 

(d) A promises to maintain B’s child and B promises to pay A 
1,000 rupees yearly for the purpose Here the promise of each party 
is the consideration for the promise of the other party. They are 
lawful considerations. 

(e) A, B and C enter into an agreement for the division among 
them of gains acquired, or to be acquired, by them by fraud. The 
Agreement is void, as its object is unlawful. 

(f) A promises to obtain for B an employment in the public service, 
and B promises to pay 1,000 rupees to A. The agreement is void, as 
the consideration for it is unlawful. 

(g) A, being agent ior a landed proprietor, agrees for money, 
without the knowledge of his principal, to obtain for B a lease of land 
belonging to his principal. The agreement between A and B is void, 
as it implies a fraud by concealment by A, on his principal. 

(h) A promises B to drop a prosecution which he had instituted 
■gainst B for robbery, and B promises to restore the value of the 
things taken. The agreement is void, as its object is unlawful. 

(i) A’s estate is sold for arrears of revenue under the provisions 
of an Act of the Legislature, by which the defaulter is prohibited from 
purchasing the estate. B, upon an understanding with A, becomes die 
purchaser, and agrees to convey the estate to A upon receiving from 
him the price which B has paid. The agreement is void, as it renders 
the transaction, in effect, a purchase by the defaulter, and would so 
defeat the object of the law. 

(j) A, who is B’s mukhtar, promises to exercise his influence, as 
such, With B in favour of C, and C promises to pay 1,000 rupees to A. 
The agreement It void, because it is immoral, 
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(*bv of a m) 

(fc) A agrees to let her daughter to hire to B for eopcubtoejfc. 
The agreement la void, because it is immoral though the letting may 
not be punishable under the Indian Penal Code.* 

Void Agreements 

Agree m ents void, if considerations & objects unlawful in part 

✓ 24. If any part of a single consideration for one or more objects, 
or any one or any part of any one of several considerations for a 
single object, is unlawful, the agreement is void. 

Illustrations 

A promises to superintend, on behalf of B, a legal manufacture ctf 
indigo, and an illegal traffic in other articles. B promises to pay to A 
a salary of 10,000 rupees a year. The agreement is void- the object of 
A’s promise and the consideration for B’s promise being in part 
unlawful. 

Agreement without consideration is void unleu it is in writing and 
registered, or 

25. An agreement made without consideration is void, un les s 

(1) It is expressed in writing and registered under the law for the 
time being in force tor the registration of (documents) ,5 and is made 
on account of natural love and affection between parties standing in a 
near relation to each other, or unless 

is a promise to compensate for something done, or 

(2) It is a promise to compensate, wholly or m part, a person who 
has already voluntarily done something for the promiser, or something 
which the promiser was legally compelled to do, or unleu 

is a promise to pay a debt barred by limitation law 

(3) It is a promise, made in writing and signed by the person to 
be charged therewith, or by his agent generally or specially authorised 
in that behalf, to pay wholly or in part a debt of which the creditor 
might have enforced payment but for the law for the limitation of suitfct 

In any of these cases, such an arrangement is a contract 

Explanation 1.— Nothing in this section shall affect the validity, as 
between the donor and donee, of any gift actually made. 

Explanation 2.— An agreement to which the consent of the promisor 
is freely given is not void merely because the consideration is jnede* 
quate but the inadequacy of the consideration may be taken into 

•For Act XLV of 1360, see the revised edition, as modified up to 
1st April, 1603. 

| “Documents ” was substituted for “ assurances ” by the Repealing 
end Amendment Act, 1881 (XU of 1891), as modified up to Slat IMNy, 
1902. For the law mating to the registration of documents, set the 
Indian Registration Act, 1877 (HI of 1877), revised edition, as modttad 
up to 1st August, 1805. 

fffes now the Indian Limitation Ad, 1877 (XV of 1177), revfced 
edition, ns modified up to 81st December, 1800. 



Indian Mercantile Law 


518 

account by the Court in determining the question whether the consent 
of the promiser was freely given. 

Illustrations 

(a) A promises, for no consideration, to give to B Rs. 1,000. This 
is a void agreement. 

(b) A, for natural love and affection, promises to give his son, 
B. Rs. 1,000. A puts his promise to B into writing and registers it. 
This is a contract. 

(c) A finds B’s purse and gives it to him. B promises to give A 
Rs. 50. This is a contract. 

(d) A supports B’s infant son. B promises to pay A’s expenses 
lh so doing. This is a contract. 

(e) A owes B Rs. 1,000 but the debt is barred by the Limitation 
ACtS A signs a written promise to pay B Rs. 500 on account of the 
debt. This is a contract. 

(/) A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A's consent 
to the agreement was freely given. The agreement is a contract not- 
withstanding the inadequacy of the consideration. 

(g) A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A denies 
that his consent to the agreement was freely given. 

The inadequacy of the consideration is a fact which the Court should 
take into account in considering whether or not A's consent was freely 
given. 

Agreement in restraint of marriage void 

21 Every agreement in restraint of the marriage of any person, 
other than a minor, is void. 

Agreement in restraint of trade void 

27. Every agreement by which any one is restrained from exercis- 
ing a lawful profession, trade or business of any kind, is to that extent 
void. 

Saving of agreement not to carry on business of which good-will 
is sold ; 

Exception 1,— One who sells the good-will of a business may agree 
With the buyer to refrain from carrying on a similar business, within 
specified local limits, so long as the buyer, or any person deriving title 
to the good-will from him, carries on a like business therein ; Provided 
that such limits appear to the Court reasonable, regard being had to 
die nature of the business. 

of agreement between partners prior to dissolution ; 

Exception 2.— Partners may, upon or in anticipation of a dissolution 
of the partnership, agree that some or all of than will not carry on 
* a. business similar to that of the partnership within such local limits 
as are referred to in the lest preceding exception. 

| See now the Indian Limitation Act, 1877 (XV of 1877), revised 
edition, as modified up to 31st December, 1900. 
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or during continuance of partnership 

Exception 3.— Partners may agree that some one or all of them trill 
not cany on any business, other than that of the partnership, during 
the continuance of the partnership. 

Agreements in restraint of legal proceedings void 

28. Every agreement, by which any party thereto la r e s t ricted 
absolutely from enforcing his rights under or in respect of any contract, 
by the usual legal proceedings in the ordinary tribunals, or which 
limits the time within which he may thus enforce his rights, is void 
to that extent. 

Saving of Contract to refer to arbitration dispute that may grfo 

Exception 1— This section shall not render illegal a contract by 
which two or more persons agree that any dispute which may arise 
between them in respect oi any subject or class of subjects shall bo 
referred to arbitration and that only the amount awarded in such 
arbitration shall be recoverable m respect of the dispute so referred. 
Euifs barred by such contracts 

•When such a contract has been made, a suit may be brought for 
its specific performance , and if a suit other than for such specific per- 
formance, or for recovei y of the amount so awarded , is brought by one 
party to such contract against any other such party in respect of any 
subjert which they have so agreed to refer, the existence of such contract 
shall be a bar to the suit. 

Saving of contract to refri questions that have already arisen . 

Exception 2.— Nor shall this section render illegal any contract in 
writing, by which two or mure persons agree to refer to arbitration 
any question between them which has already arisen, or affect any 
provision of any law in force for the lime being as to references to 
arbitration .f 

Agreements void for uncertainty 

29. Agreements, the meaning of which is not certain or capable of 
being made certain, are void. 

Illustrations 

(a) A agrees to sell to B “ a hundred tons of oil There is nothing 
whatever to show what kind of oil was intended. The agreement is 
void for uncertainty. 

* The second clause of Exception 1 is repealed by the Specific Relief 
Act, 1877 (I of 1877), throughout British Lidia. The clause is however, 
printed here in italics, because the Contract Act is in force in certain 
Scheduled Districts to which the Specific Relief Act does not apply. 

For Act 1 of 1877, see the revised edition, as modified up to 1st 
February, 1904. 

f Cf. the Code of Civil Procedure (Act XIV of 1882), P(. V, as 
modified up to 1st December, 1899 ; the Indian Arbitration Act, 1898 . 
(DC of 1899) ; General Ads, Vol. VQ, and the India* Companies Act, 
1888 (VI of 1882), ss. 206*211, as modified up to 1st August, 1908. 
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(b) A agrees to sell to B one hundred tons of oil of * specified 
description, known as an article of commerce. There Is no uncertainty 
here to make the agreement void. 

(c) A, who is a dealer in cocoanut oil only, agrees to sell to B 
M one hundred tons of oil ” The nature of A’s trade affords an indication 
of the meaning of the words, and A has entered into a contract for 
the sale of one hundred tons of cocoanut oil. 

(d) A agrees to sell to B “all the grain in my granary at Ram- 
nagar . There is no uncertainty here to make the agreement void. 

(a) A agrees to sell to B “ one thousand maunds of rice at a price 
to be fixed by C w . As the price is capable of being made certain, there 
is no uncertainty here to make the agreement void. 

(/) A agrees to sell to B "my white horse for rupees five hundred 
or rupees one th ou sand M . There is nothing to show which of the two 
prices was to be given. The agreement is void. 

Agreements by way of wager void 

SO. Agreements by way of wager are void ; and no suit «h«H be 
brought for recovering anything alleged to be won on any wager, or 
entrusted to any person to abide the result of any game or other 
uncertain event on which any wager is made. 

Exception in favour of certain prizes for hone-racing 

This section shall not be deemed to render unlawful a subscription, 
or contribution, or agreement to subscribe or contribute, mad** or 
entered into for or toward any place, prize or sum of money, of the 
value or amount of five hundred rupees or upwards, to be awarded to 
the winner or winners of any horse-race.* 

Section J94A of the Indian Penal Code not affected (XLV of i860) 

Nothing in this section shall be deemed to legalize any transaction 
connected with horse-racing, to which the provisions of Section 2MA 
of the Indian Penal Code§ apply. 


CHAPTER in 
Or Contingent Contracts 
4 Contingent contract” defined 

31* A “contingent contract ” is a contract to do or not to do 
aomething, If some event, collateral to such contract, does or does not 
happen. 

illustration 

A contracts to pay B Rs. 10,000 if B’s house is burnt. This is a 
contingent contract. 

• Cf, the Gaming Act (8 and 9 Viet, c. 100), a. 18. 

^ |»r ActXLV of 1800, we the revised edition, as modified up to 
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Enforcement of contracts contingent on an event happening 

32. Contingent contracts to do or not to do anything if an uncertain 
future event happens cannot be enforced by law unless and until that 
event has happened. 

• If the event becomes impossible such contracts become vokL 
Illustrations 

(a) A makes a contract with B to buy B p s horse if A survives 
C. Inis contract cannot be enforced by law unless and until C died 
in A v s lifetime. 

(b) A makes a contract with B to sell s horse to B at a specified 
price, if C, to whom the horse has been offered, refuses to buy him. 
The contract cannot be enforced by law unless and until C refuses to 
buy the horse. 

(c) A contracts to pay B a sum of money when B marries C. 
C dies without being married to B. The conUact becomes void. 

Enforcement of contracts contingent on an event not happening 

33. Contingent contracts to do or not to do anything if an uncertain 
future event does not happen can be enforced when the happening 
of that event becomes impossible, and not before. 

Illustration 

A agrees to pay B a sum of mnney if a certain ship does not return. 
The ship is sunk. The contract can be eniorced when the ship sinks. 

When event on which contract is contingent to be deemed impossible, 
if it is the future conduct of a living person 

34. If the future event on which a contract is contingent is the 
way in which a person will act at an unspecified time, the event shall 
be considered to become impossible when such person doe c . anything 
which renders it impossible that he should so act within any definite 
time, or otherwise than under further contingents. 

Illustration 

A agrees to pay B a sum of money if B marries C. C marries D. 
Hie marriage of B to C must now be considered impossible, although 
it is possible that D may die and that C may afterwards marry B. 

When contracts become void which are contingent on happening of 
specified event within fixed time 

35. Contingent contracts to do or not to do anything If a specified 
uncertain event happens within a fixed time becomes void if, at the 
expiration of the time fixed, such event has not happened, or it, before 
the time fixed, such event becomes impossible. 

When contracts may be enforced which are contingent on specified 
event not happening within fixed time 

Oontingent contracts to do or not to do anything if a specified 
uncertain event doss not happen within a fixed time may bo enforced 
by for Whan the time fixed has expired and sufcb event has *ol 
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happened or, before fhe time fixed has expired, If it become certain 
that euch event will not happen. 

Illustration* 

(a) A promises to pay B a sum of money if a certain ship returns 
Within a year. The contract may be enforced if the ship returns within 
the year, and becomes void if the ship is burnt within the year. 

(b) A promises to pay B a sum of money if a certain ship does 
not return within a year. The contract may be enforced if the ship 
does not return within the year, or is burnt within the year. 

Agreement contingent on impossible events void 

36. Contingent agreements to do or not to do anything, if an 
Impossible event happens, are void, whether the impossibility of the 
event is known or not to the parties to the agreement at the time 
when it is made. 


Illustration* 

(a) A agrees to pay B 1,000 rupees if two straight lines should 
enclose a space The agreement is void 

(b) A agrees to pay B 1,000 lupees if B will marry A's daughter, 
C. C was dead at the time of the agreement The agreement is void. 


CHAPTER IV 

Of the Performance of Contracts 
Contracts which must be performed 
Obligation of parties to contracts 

37. Hie parties to a contract must either perform, or offer to 
perform, their respective promises, unless such performance is dispensed 
with or excused under the provisions of this Act, or of any other law. 

Promises bind the representatives of the promisers in case of the 
death of such promisers before performance, unless a contrary intention 
appears from the contract. 

Illustration* 

(ft) A promises to deliver goods to B on a certain day on payment 
of Rs. 1,000. A dies before that day. A's representatives are bound 
to deliver the goods to B, and B is bound to pay the Rs. 1,000 to 
A'a representatives. 

(b) A promises to paint a picture for B by a certain day, at a 
certain price. A dies before the day. The contract cannot be enforced 
either by A's representatives or by B. 

Effect of refusal to accept offer of performance 

38. Where a promiser has made an offer of performance to the 
promisee, and the offer has not been aooepted, the promisor is not 
responsible for non-performance, nor does he thereby lose his rights 
under the contract 
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Every rack offer must fulfil the following conditions 

(1) It must be unconditional; 

(2) It must be made at a proper time and place, and under rack 
circumstances that the person to whom it is made may have a reasonable 
opportunity of ascertaining that the person by whom it is made is 
able and willing there and then to do Ike whole of what he is bound 
by his promise to do; 

1(3) If the offer is an offer to deliver anything to the promim, 
the promisee must have a reasonable opportunity of seeing that the 
thing ^offered is the thing which the promiser is bound by ms promise 

An offer to one of several joint promisees has the some legal conse- 
quences as an offer to all of diem. 

Illustration 

A contracts to deliver to B at hib warehouse, on the 1st Mandi, 
1873, 100 bales of cotton of a particular quality. In order to make an 
offer of a performance with the effect slated in this section, A must 
bring the cotton to B’b warehouse, on th<*appoinled day, under such 
circumstances that B may have a reasonable opportunity of satisfying 
himself that the thing offered is cotton of the quality contracted for, 
and that there are 100 bales. 

Effect of refusal of party to perform promise wholly 

39. When a party to a contract lias refused to perform, or disabled 
himself from performing, hib promise in its entirely, the promisee 
may put an end to the contract* unless he has signified by words 
or conduct, his acquiescence in its continuance. 

Illustrations 

(a) A, a singer, enters into a contract with B, the manager of 
a theatre, to sing at his theatre two nights in cveiy week during the 
next two months, and B engages to pay her 100 rupees for earh night's 
performance. On the sixth night A wilfully absents herself iram the 
theatre. B is at liberty to put an end to the contract 

(b) A, a singer, enters into a contract with B, the manager of a 
theatre, to sing at his theatre two nights in every week during the 
next two months, and B engages to pay her at the rate of 100 rupees 
for each night. On the sixth night A wilfully absents herself, with 
the assent of B, A sings on the seventh night. B has signified his 
acquiescence In the continuance of the contract, and cannot now put 
an end to it, but is entitled to compensation for the damage sustained 
by him through A's failure to sing on the sixth night. 

By whom Contracts must be performed 

Perm by whom promise is to be performed 

40 . If it appears from the nature of the case that it was the 
intention of the parties to any contract that any promise contained in 
it should be performed by the promiser himself, such promise must be 
performed by the promiser. In other cases, the promiser or his repre- 
sentatives may employ a competent person to perform H. 


• And tf* s. 7& infra* 
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Illustrations 

(a) A promises to pay B a sum of money. A may perform this 
promise, either by personally paying the money to B or by causing it 
to be paid to B by another ; and, if A dies before the time appointed 
for payment, his representatives must perform the promise, or employ 
some proper person to do so. 

(b) A promises to paint a picture fbr B. A must perform this 
promise personally. 

Effect of accepting performance from third person 

41. When a promisee accepts performance of the promise from a 
third person, he cannot afterwards enforce it against the promiser. 

Devolution of joint liabilities 

42. When two or more persons have made a joint promise, then 
unless a contrary intention appears by the contract, all such persons, 
during their joint lives, and after the death of any of them, his repre- 
sentative joimly with the survivor or survivors, and after the death of 
the last survivor, the representatives of all jointly, must fulfil the promise. 

Any one of joint promisets may be compelled to perform 

43. When two or more persons make a joint promise, the promisee 
may, in the absence of express agreement to the contrary, compel 
any (one or more)* of such joint promisers to perform the whole of 
the promise. 

Each promiser may compel contribution 

Each of two or more joint promisers may compel every other 
joint promiser to contribute equally with himself to the performance 
of the promise, unless a contrary intention appears from the contract. 

Sharing of loss by default in contribution 

If any one of two or more joint promisers makes default in such 
contribution, the remaining joint promisers must bear the loss arising 
from such default in equal shares. 

Explanation .—Nothing in this section shall prevent a Burety from 
recovering from his principal, payments made by the surety on behalf 
of die principal, or entitle the principal to recover anything from the 
aurety on account of payments made by the principal. 

Illustrations 

(a) A, B and C jointly promise to pay D 3,000 rupees. D may 
compel either A or B or C to pay him 3,000 rupees. 

(b) A, B and C jointly promise to pay D the sum of 3,000 rupees. 
C is compelled to pay the whole, A is insolvent, but his assets are 
sufficient to pay one-half of his debts. C is entitled to receive 500 
rupees from A’s estate, and 1,250 rupees from B. 

* These words were substituted for the original word 4 one* by 
the Repealing and Amending Act, 1531 (XU of l5l), as modified up to 
ALst May, 1502. 
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(c) A, B and C are under a joint promise to pay D 8,000 rupees* 
C is unable to pay anything, and A is compelled to pay the whole. A 
is entitled to receive 1,500 rupees from B. 

(d) A B and C are under a joint promise to pay D 3,000 rupees, 
A and B bemg only sureties for C. C faits to pay. A and B are 
compelled to pay the whole sum. They axe entitled to recover it 
from C. 

Effect of release of one joint promiscr 

44. Where two or more persons have made a joint promise, a 
release of one of such joint promise ra by the promisee does not discharge 
the other joint promiser or joint promisers ; neither does it free the 
joint promiser so released fiom responsibility to the other joint promiser 
or joint promisers g 

Devolution of joint rights 

45. When a person has made a promise to two or more persons 
jointly, then, unless a contrary intention appears from the contract, 
the right to claim performance rests, as between him and them, with 
them during their joint lives, and after the death of any of them, with 
the representative of such deceased person jointly with the survivor 
or survivors, and, after the death of the lost survivor, with the 
representatives of all jointly. F 


Illustration 

A in consideration of 5,000 rupees lent to him by B and C, promises 
B and C jointly to repay them lhat sum with interest on a day specified. 
B dies. Hie right to claim performance rests with B's representative 
jointly with C during C’s fife, and after the death of C with the 
representatives of B and C jointly. 


Time and Place for Performance 

Time for performance of promise where no application is to be made 
and no time specified 

46. Where, by the contract, a promiser is to perform his promise 
without application by the promisee, and no time for performance is 
specified, the engagement must be performed within a reasonable time. 

Explanation. — The question “ what is a reasonable time ” is, in each 
particular case, a question of fact. 

Time and place for performance of promise where time is specified 
and no application to be made 

47. When a promise is to be performed on a certain day, and 
the promisor has undertaken to perform it without application by the 

{See a 138, infra. 

tVbr an exception to & 45 in case of Government securities, see 
the lodttti Securities Act, 1886 (XU1 of 1886), a. 5 [General Act^ 
VoL YJ. 
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promisee, the promisor may perform it at any time during the usual 
noun of business on such day and at the place at which the promise 
ought to be performed. 


Illustration 

A promises to deliver goods at B’s warehouse on the 1st January. 
On that day A brings the goods to B’s warehouse, but after the usual 
htottr for closing it, and they are not received. A has not performed 
hk promise. 

Application for performance on certain day to be at proper time 
and place 

48. When a promise is to be performed on a certain day, and 
the promiser has not undertaken to perform it without application by 
the promisee, it is the duty of the promisee to apply for performance 
at a proper pL, ce and within the usual hours of business. 

Explanation — The question “what is a proper time and place *’ is, 
in each particular case, a question of fact 

Place for performance of promise where no application to be made 
and no place fixed for performance 

49. When a promise is to be performed without application by 
the promisee and no place is fixed for the performance of it it is 
the duty of the promiser to apply to the promisee to appoint a reason- 
able place for the performance of the promise, and to perform it at 
such place. 


/{lustration 

A undertakes to deliver a thousand maunds of jute to B on a 
fixed day. A must apply to B to appoint a reasonable place for the 
purpose of receiving it, and must deliver it to him at such place. 

Performance in manner or at time prescribed or sanctioned by promisee 

50. The performance of any promise may be made in any manner, 
or at any time which the promisee prescribes or sanctions. 

Illustrations 

(a) B owes A 2,000 rupees A desires B to pay the amount to 
A’s account with C, a banker. B, who also banks with C, orders the 
amount to be transferred from his account to A’s credit, and this la 
done by C. Afterwards, and before A knows of the transfer, C fail 3. 
There has been a good payment by B. 

(b) A and B are mutually indebted. A and B settle an account 
by setting off one item against another, and B pays A the balance 
found to be due from him upon such settlement This amounts to 
a payment by A and B, respectively, of the sums which they owed 
to each other. 

(c) A owes B 2,000 rupees. B accepts some of A’s foods in 
reduction of the debt The delivery of the goods operates as a part 
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(d) A describes B, who owes him Rs. 100, to send Mu a note 
lor Rs. 100 by post. The debt is discharged as soon as B puts into 
the post a letter containing the note duly addressed to A. 

Performance of Reciprocal Promise* 

Promise* not bound to perform, unless reciprocal promise ready and 
willing to perform 

51. When a contract consists of reciprocal promises to bo simul- 
taneously performed, no promiser need perform his promise unless 
the promisee is ready and willing to perform his reciprocal promise. 

Illustrations 

(a) A and B contract that A shall deliver goods to B to be paid 
for by B on delivery. 

A need not deliver the goods, unless B is ready and willing to pay 
for the goods on delivery. 

B need not pay for Iho goods, unless A is ready and willing to 
dphver them on payment 

(b) A and B contrart that A shall deliver goods to B at a price 
to be paid by instalments, Ihe first instalment to be paid on delivery. 

A need not deliver, unless B is ready and willing to pay the first 
instalment on delivery. 

B need not pay the first instalment, unless A is ready and willing 
to deliver the goods on payment of the first instalment. 

Ordrr of performance of reciprocal promises 

52. Where the order in which redproral promise® are to be 
performed is expressly fixed by the contract, they shall be performed 
in that order; and where the order is not expressly fixed by the 
contract, they shall be performed in that oxder which the nature of 
the transaction requires. 


Illustrations 

(a) A and B'contraci that A shall build a house for B at a fixed 
price A's promise to build the house must be performed before B’$ 
promise to pay for it. 

(b) A and B contract that A shall make over his stock-in-trade 
to B at a fixed price, and B promises to give security for the payment 
of the money. A’s promise need not be performed until the security 
is given, for the nature of the transaction requires that A should 
have security before he delivers up his stock. 

liability of party preventing event on which contract is to take effect 

53. When a contract contains reciprocal promises, and one party 
to the contract prevents the other from performing his promise, the 
contract becomes voidable at the option of the party so prevented ; and 
he is entitled to compensation* from the other party for any loaa 
which be may sustain in consequence of the non-performaPoe of the 
contract 


•Sn & 73 infra. 
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Illustrations 

A and B contract that B shall execute certain work lor A lor a 
thousand rupees. B is ready and willing to execute the work accord- 
ingly, but A prevents him from doing so. The contract is voidable 
at the option of B ; and, if he elects to rescind it, he is entitled to 
recover from A compensation for any loss which he has incurred by 
its non-performance. 

Effect of default as to that promise which should be fint performed, 
in contract consisting of reciprocal promises 

54. When a contract consists of reciprocal promises, such that one 

of them cannot be performed, or that its performance cannot be claimed 
till the other has been performed, and the promiser of the promise 
last mentioned fails to perform il, such promiser cannot the 

performance of the reciprocal promise, and must make compensation 
to the other parly to the contract for any loss which such outer party 
may sustain by the n on-performance of the contract. 

Illustration* 

(a) A hues B’s ship to take in and convey, from Calcutta to 

Mauritius , a caigo to be provided by A, B receiving a certain freight 
for its conveyance A does not provide any cargo for the ship. A 
cannot claim the peiiormance of B's promise, and must make compen- 
sation to B for the loss which B sustains by the non-performance 

of the contract 

(b) A contracts with B to execute certain builder’s work for a 

fixed price, B supplying the scaffolding and timber necessary for the 
Work. B refuses to furnish any scaffolding or timber, and the work 

cannot be executed. A need not execute the work, and B is bound to 

make compensation to A for any loss caused to him by the non- 
performance of the contract. 

(c) A contracts with B to deliver to him, at a specified price, 
certain merchandise on board a ship which cannot arrive for a month, 
and B engages to pay for the merchandise within a week from the 
date of the contract. B does not pay within the week. A’s promise 
to deliver need not be performed, and B must make compensation. 

(d) A promises B to sell him one hundred bales of merchandise 
to be delivered next day, and B promises A to pay for them within 
a month. A does not deliver according to his promise. B’s promise 
to pay need not be performed, and A must make compensation. 

Effect ol failure to perform at fixed time, in contract in which time is 
cttcntial 

55. When a party to a contract promises to do a certain thing 
at or before a specified time, or certain tilings at or before a specified 
time, and fails to do any such thing at or before the specified time, 
the contract, or so much of it as has not been performed, becomes 
voidable at the option of the promisee if the intention of the parties 
wee that time should be of the essence of the contract. 

Effect of such failure when time is not essential 

If It was not the intention of the parties that time should be of 
the essence of the contract, the contract does not become voidable by 
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the failure fee dp such thing at or before the specified time; but die 
promisee ic entitled to compensation from the promiser for any loss 
occasioned to Mm by such failure. 

Effect of acceptance of performance at time other than that agreed upon 

If, In case of a contract voidable on account of the promiaer’a 
failure to perform his promise at the time agreed, the promisee accepts 
performance of such promise at any time other than that agreed* the 
promisee cannot claim compensation for any loss occasioned by the 
non-performance of the promise at the time agreed, unless, at the 
time of such acceptance, he gives notice to the promiser of his inten- 
tion to do so • 

Agreement to do impossible act 

56. An agreement to do an act impossible in itsc'lf is void 

Contract to do act afterward* becoming impossible oi unlawful 

A contract to do nn act which, after the contract is made, becomes 
impossible or, by reason of some event which the oromiser could nqt 
prevent, unlawful, becomes void when the net become* impossible or 
unlawful.fi 


Compensation for loss through non-performance of ad known to be 
impossible or unlawful 

Whtie one person lias promised to do something which he knew, 
or, with reasonable diligence, might have known, and which the pro- 
misee did not know to be impossible or unlawful, such promiser must 
make compensation to such promisee for Hny loss which such promisee 
sustains through the non-performance of the promise 

Illustration# 

(a) A agreed with B to discover treasure by magic. The agree- 
ment is void. 

fb) A and B conti act to marry each other. Before the time fixed 
for the marriage, A goes mad Thp contract becomes void. 

(c) A contracts to marry B, being already married to C, and 
being forbidden by the law to which he is subject to practise poly- 
gamy A must make compensation to B for the loss caused to her by 
die n on- perform ones of his promise. 

<d) A contracts to lake in cargo for B at u foreign port. A’s 
Government afterwaids declares war against the country in which the 
port is situated. The contract becomes void when war is declared. 

(e) A contracts to act at a theatre for six months in consideration 
of a sum paid in advance by B. On several occasions A is too ill to 
act The contract to act on those occasions becomes void. 

♦ Comp are as. 62 and 68, infra. 

g But see & 65, infra. And me the Specific Belief Act, W7 (I of 
1877)* 6. 18, as modified up to Id February 1904* 
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Reciprocal promise to do thing legal, and also other things illegal 

97. Where persons reciprocally promise, firstly, to do certain t h i ng s 
which are legal and, secondly, under specified circumstances, to do 
certain other things which are illegal, the first set of promises Is a 
contract but the second is a void agreement. 

jBvitrationi 

A and B agree that A shall sell B a house for 10,000 rupees, but 
that if B uses it as a gambling house, he shall pay A 50,000 rupees 
for it. 

The first set of reciprocal promises, namely, to sell the house and 
to pay 10,000 lupees for it, is a contract. 

The second set is for an unlawful object, namely, that B may 
use the house as a gambling house, and is a void agreement 

Alternative promise, one branch being illegal 

50. In the case of an alternative promise, one branch of which is 
legal and the other illegal, the legal branch alone can be enforced. 

Illustrations 

A and B agree that A shall pay B 1,000 rupees, ior which B shall 
afterwards deliver to A either nee or smuggled opium. 

This is a void contract to delivei rice, and void agreement as to 
the opium. 


Appropriation of Payment s 

Application of payment where debt to be discharged is indicated 

58. Where a debtor, owing several distinct debts to one person, 
makes a payment to him, either with express intimation, or under 
circumstances implying that the payment is to be applied to the dis- 


charge of some 
applied ac 


ticular debi the payment, if accepted, must be 


Illustrations 

(a) A owes B. among other debts, 1,000 rupees upon a promissory 
note which falls due on the 1st June. He owes B no other debt of 
that amount. On the l*t June A pays to B, 1,000 rupees. The payment 
is to be applied to the discharge of the promissory note. 

(b) A owes to B among other debts the sum of 567 rupees. B 
writes to A and demands payment of this sum. A sends to B 567 
ruoees. This payment is to be applied to the discharge of the debt 
of which B hud demanded payment 

Application of payment where debt to be discharged » not indicated 

88. Where the debtor has omitted to intimate and there are no 
other circumstances indicating to which debt the payment is to be 
applied, the creditor may apply it at his discretion to any lawful debt 
actually due and payable to him from the debtor, whether its recovery 
i Jg or is not barred by the law in force for the time being as to the 
KMmUation of suits. 
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Application of payment where neither party appropriate* 

€L Where neither party makes any appropriation the payment 
shall be applied in discharge of the debts m order of time, whether 
they are or are not barred by the law in force for the time being 
as to the limitation of suits. If the debts are of equal standing, the 
payment shall be applied in discharge of each proportionately. 

Contracts which need not be performed 

Effect of novation, rescission and alteration of contract 

82. If the parties to a contract agree to substitute a new contract 
for it, or to rescind or alter it, the original contract need not be 
performed 


Illustrations 

to) A owes money to B under a contract. It is agreed between 

A, B and C that B shall thenceforth accept C as his debtor, instead 
of A. The old debt of A to B is at an end, and a new debt from C 
to B has been contracted. 

(bi A owes B 10.000 rupees. A enters into an arrangement with 

B, and gives B a mortgage of his (A’s) estate for 5,00 rupees in place 
of the debt of 10,000 rupees This is a new contract and extinguishes 
the old. 

(r) A owes B, 1,000 rupees under a contract. B owes C 1,000 
rupees. B orders A to credit C with 1,000 rupees in his books, but 
C does not assent to the arrangement. B stilJ owes C 1,000 rupees, 
and no new contract has been entered into 

Promise e may dispense with or remit perfor m ance of promise 

63. Every promiscSnay dispense with or remit wholly or in part, 
the performance of the promise made to him, or may extend the 
time for such performance.* or may accept instead of it any satisfaction 
which he thinks fit 


Illustrations 

(al A promises to paint a picture for B. B afterwards forbids 
him to do so. A is no longer bound to perform the promise. 

(b) A owes B 5,000 rupees. A pays to B, and B accepts, in satis- 
faction of the whole debt, 2,000 rupees paid at the time and place at 
which the 5,000 rupees were payable The whole debt is discharged. 

(c) A owes B 5,000 rupees. C pays to B 1,000 rupees, and B 
accepts them, in satisfaction of his claim on A This payment is a 
discharge of the whole claim.! 

(d) A owes B, under a contract, a sum of money, the amount 
of which has not been ascertained. A without ascertaining the amount 
gives to B, and B. in satisfaction thereof, accepts, the sum of 2JQ00 
rupees. This is a discharge of the whole debt, whatever may be 
its amount 

•But sea a. 135, Infra. 

+ gee a. 41, supra 
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(e) A owed B 2,000 rupees; and is also indebted to other creditors. 
A an arrangement with his creditors, including B, to pair them 

a (composition) g of eight annas in the rupee upon their respective 
demands Payment to B of 1,000 rupees is a discharge of B’s demand 

Consequences of rescission of voidable contract 

64* When a person at whose option a contract is voidable rescinds 
it, the other party thereto need not perform any promise therein con- 
tained in which he is promiser. The party rescinding a voidable 
contract shall, if he has received any benefit thereunder from another 
party to such contract, restore such benefit, so far as may be, to the 
person from whom it was received.! 

Obligation of person who has received advantage under void agreement 
or contract that becomes void 

65. When an agreement is discoveied to be void, or when a con- 
tract becomes void, any person who has received any advantage under 
such agreement or contact is bound to restore it, or to make com- 
pensation for it, to the person from whom he received it 

Illustrations 

(a) A pays B 1000 rupees in consideration of B's promising to 
marry C, A’s daughter C is dead at the tune ot the promise The 
agreement is void, but B must repay A the 1,000 lupees. 

(b) A contract with B to deliver to him 250 maunds of rice 
before the l r t of May A delivers 130 mounds only before that dnv, 
and none after B retains the 130 maunds after the 1st of May He 
is bound to pay A for them. 

(c) A, a singer, contracts with B, the manager of a theatre to 
sine at Ws thrstre for two niehts in <?v*rv week during the next 
months, and B enrage*? to pav her a hundred tuopps for e*»ch night’s 
performance On the sixth night A wilfully absents herself from the 
theatre and B in convenience re e cind* the contract B must pay A 
for the five nights on which she had sung. 

(d) A contracts to sing for B at a concert for 1 000 rupees. whVh 
are piid in advance A is too ill to sing. A is nnt bound fn m*ke 
comoensation to B for the loss of the profits wh*ch B W"nld have 
made if A had been able to sing, but must refund to B the 1,000 rupees 
paid In advance 

Mode of communicating or revoking rescission of voidable contract 

a 06* The re«ci"sion of a voidable contract may be communicated 
or "revoked in the seme manner, and sublect to the same rules, as 
apply to the communication or revocation of a proposal.* 

8 " Comnositlon ” was substituted for " compensation ” by Act XIX 
of 1001, a. 2 Rfl modified up to 31st May 1902. 

+ f®e a. 75, infra. 

* See ml $ and 5, supra. 
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of promisee to afford promisor raioftabk facilities for. 


C7* If any promisee neglects or refuses to afford the promiser 
reasonable facilities for the performance of his promise, the promisor 
is excused by such neglect or refusal as to any non -performance caused 
thereby. 


Illustration 

A contracts with B to repair B’s house. 

B neglects or refuses to point out to A the places in which his 
house requires repair. 

A is excused for the non-pcrformance of the contract if it Is 
caused by such neglect or refusal 


CHAPTER V 

Or Certain Relations Risevblotg Those Cheated ey Contract 

Claim for necessaries supplied to person incapable of contracting, or 
on his account 

68. If a person, incapable ot entering into a contract or any one 
whom he is legally bound to support, is supplied by another person 
with necessaries suited to his condition in life, the person who has 
furnished such supplies is entitled to be reimbursed from the property 
ot such incapable person 

ttlustraHonB 

(a) A supplies B, a lunatic, with necessaries suitable to his eonr 
dition in life A is entitled to be reimbursed from B’s property, 

(b) A supplies the wife and children of B, a lunatic, with neces- 
saries suitable to their condition in life A is emitled to be reimbursed 
from B's property 

Reimbursement of person paying money due by another in payment 
of which he is interested 

69. A person who is interested in the payment ot money which 
another is bound by law to pay. and who therefore pays it, is entitled 
to be reimbursed by the other 


Illustration 

B holds land in Bengal, on a lease granted by A, the tamindar. 
The revenue payable by A to the Government being in arrear, his 
land is advertised for sale by the Government. Under the revenue 
law, the consequence of such sale will be the annulment of B’s lease. 
Bp to prevent the sale and the consequent annulment of his own lease, 
pays to die Government the sum due from A. A is bound to make 
good to B the amount so paid. 


Obligation of person enjoying benefit of non-gtatuitous act 

fe. Where a person lawfully does anything for another 
or delivers anything to him, not intending to do so 


5*4 
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make compensation to the former in respect of, or to restore, the thine 
so done or delivered.* 

Illustrations 

(a) A, ■ tradesmen, leaves goods at B's house by mistake. B 
treats the goods as his own. He is bound to pay A for them. 

(b) A saves B's property by fire. A is not entitled to compen- 
sation from B, if the circumstances show that he intended to act 
gratuitously. 

Responsibility of finder of goods 

71* A person who finds goods belonging to another and takes 
them into his custody, is subject to the same responsibility as a 
bailee^ 

Liability of person to whom money is paid, or thing delivered, by 
mktnlcg or under coercion 

72. A person to whom money has been paid, or anything delivered, 
by mistake or under coercion, t must repay or return it 

Illustrations 

(a) A and B jointly owe 100 rupees to C. A alone pays the 
amount to C, and B, not knowing this fact pays 100 rupees over 
again to C. C is bound to repay the amount to B. 

(b) A railway company refuses to deliver up certain goods to 
the consignee, except upon the payment of an illegal charge for 
carriage. The consignee pays the sum charged in order to obtain the 
goods. He is entitled to recover so much of the charge as was illegally 
excessive. 


CHAPTER VI 

Or the Consequences of Breach of Contract 

Compensation lor loss or damage caused by breach of contract 

73. When s contract has been broken, the party who suffers by 
such breach is entitled to receive, from the party who has broken the 
contract, compensation for any loss or damage caused to him thereby, 
which naturally arose in the usual course of things from such breach, 
or which the parties knew, when they made the contract, to be likely 
to result from the breach of it 

Such compensation is not to be given for any remote and indirect 
loss or damage sustained by reason of the breach. 

*As to suits by minors under s. 70 in Presidency Small Causes 
Courts, see the Presidency Small Causes Courts Act, 1882 (XV of 1882), 
s. 32, as modified up to 1st June, 1906. 

(See ss. 151 and 152, infra. As to definition of " bailee n lee a. 
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C ompen s ati on for failure to discharge obligation ttsembHng ta 
created by contract 

When an obligation resembling those created by contract baa been 
incurred and has not been discharged, any person injured by the 
failure to discharge it is entitled to receive she same compensation 
from the party in default, as if such person had contracted to discharge 
it and had broken his contract. 

Explanation . — In estimating the loss or damage arising from a 
breach of contract, the means which existed of remedying the incon- 
venience caused by the non-performance of the contract must be 
taken into account. 


lUustratwnu 

(a) A contracts to sell and deliver 50 mauncL of saltpetre to B, 
at a certain price to be paid on delivery. A breaks his promise. 
B is entitled to receive from A, by way of compensation, the sum, 
if any, by which the contract puce tails short ol the price for which 
B might have obtained 50 maunds of saltpeLrc of like quality at the 
lime when the saltpetre ouplil to have been delivered. 

(b) A hires B’s ship tn go to Bombay, and there take on board, 
on the 1st of January, a cargo which A is to pin vide and to bring 
it to Calcutta, the freight, to be paid when earned. B's ship does not 
go to Bombay, but A has oppoi trinities of procuring suitable conveyance 
tor the cargo upon terms as advantageous as those on which he had 
chattered the ship A avails himself ol those opportunities, but is 
pul to trouble and expense in doing so A is entitled to receive com- 
pensation from B m respect of such trouble and expense. 

(r) A contracts to buy of B, at a slated price, 50 maunds of rice, 
no time being fixed for delivery. A afterwards informs B that he will 
not accept the rice if tendered to him B is entitled to receive from 
A, by way of compensation, the amount it any, by which the contract 
price exceeds that which B can obtain for the net at the time when 
A informs B that he will not accept it 

(d) A contracts to buy B's ship for 60.000 rupees, but breaks his 
promise. A must pay to B. by way of compensation, the excess, if 
any, of the contract price over the price which B can obtain for the 
ship at the time of the breach of promise. 

(r) A, the owner ot a boat, contracts with B to take a cargo of 
jute to Mirzapur, for sale at that place, starting on a specified day. 
The boat, owing to some unavoidable cause, does not start at the time 
appointed, whereby the arrival of the cargo at Mirzapur is delayed 
beyond the time when it would have arrived if the boat had sailed 
a ccor din g to the contract. After that date, and before the arrival of 
the cargo, the price of jute falls. The measure of the compensation 
payable to B by A is the difference between the price which B could 
have obtained for the cargo at Mirzapur at the time when it would 
have arrived if forwarded in due course, and its market price at 
the time when it actually arrived. 

(/) A contracts to repair B's house in a certain manner, and 
receives payment in advance. A repairs the house, but not according 
to contract B is entitled to recover from A the coat of making the 
repairs conform to the contract 

(a) A oon tracts to let his ship to B for a year! from the 1st of 
January, for a certain price Freights rise, and on the first of January, 
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the hire obtainable lor tile ship is higher then the contract price. 
A breaks his promise. He must pay to B, by way of compensation, a 
sum equal to the difference between the contract price and tile price lor 
which B could hire a similar ship for a year on and from the 1st 
of January. 

(h) A contracts to supply B with a certain quantity of iron at 
a fixed price, being a higher price than that for which A could procure 
and deliver the iron. B wrongfully refuses to receive the iron. B 
must pay to A, by way of compensation, the difference between the 
contract piice of the iron and the sum for which A could have obtained 
and deliver It. 


(i) A delivers to B, a common carrier, a machine, to be conveyed, 
without delay, to A’s mill, informing B that his mill is stopped for 
want of the machine. B unreasonably delays the delivery of the 
machine, and A, in consequence, loses a profitable contract with the 
Government. A is entitled to receive from B, by way of compensation, 
tiie average amount of profit which would have been made by the 
working of the mill during the time that delivery of it was delayed, 
but not the loss sustained through the loss uf the Government contract. 


(j) A, having contracted with B to supply B with 1,000 tons of 
iron at 100 rupees a ton, to be delivered, at a stated time, contracts 
with C for the purchase of 1,000 tons of iron at SO rupees a ton, 
telling C that he does so for the purpose of performing his contract 
with B. C fails to perform his contract with A, who cannot procure 
other lion, and B, in consequence, rescinds the contract. C must pay 
to A 20,000 rupees, being the profit which A would have made by 
the performance of his contract with B. 

(k) A contracts with B to make and deliver to B, by fixed day, 
for a specified price, a certain pipce of machinery. A does not deliver 
the piece of machinery at the time specified, and in consequence of 
this, B is obiiged to procure another at a higher price than that 
which he was to have paid to A, and is prevented from performing 
a contract which ii had made with a third person at the time of his 
contract with A (but which had not been then communicated to A), 
and is compelled to make compensation for breach of that contract. 
A must pay to B, by way of compensation, the difference between the 
contract price of the piece of machinery and the sum paid by B for 
another, but not the sum paid by B to the Ihird person by way of 
compensation. 


(l) A, a builder, contracts to erect and finish a house by the 
1st of January, In order that B may give possession of it at that time 
to C, to whom B has contracted to let it. A is informed of the contract 
between B and C. A builds the house so badly that, before the 1st 
of January, it falls down and has to be ro-builL by B, who, in conse- 
quence, loses the rent which he was to have received from C, and Is 
obliged to make compensation to C for tile breach of his contract A 
must make compensation to B for the cost of re-buildlng the house, for 
the rent lost, and for the compensation made to C. 

(m) A sells certain merchandise to B, warranting it to be of a 
particular quality, and B, in reliance upon this warranty, sells it to 
C with a similar warranty. The goods prove to be not according to 
the warranty, and B becomes liable to pay C a sum of money by way 
of compensation. B is entitled to be reimbursed this sum by A. 

(n) A contracts to pay a sum of money to B on a day specified. 
A does not pay the money on that day. B In consequence of not 
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receiving die money on that day is unable to pay hJs debts, end Is 
totally ruined. A is not liable to make good to B anything except the 
contracted to pay, together with interest up to the 

(o) A contracts to deliver 50 maunds of saltpetre to B on the 1st 
of January, at a certain price. B afterwards, before the 1st cl January, 
contracts to sell the saltpetre to C at a price higher than the max feet 
price of the 1st of January. A breaks his promise. In estimating 
the compensation payable by A to B, the market price of the 1st of 
January, and not the profit which would have arisen to B from the 
sale to C, is 10 be taken into account. 

(p) A contracts to sell and deliver 500 bales of cotton to B on a 

fixed day. A knows nothing of B's mode of conducting his business. 
A breaks his promise, and b, having no cotton, is obliged to dose hie 
mill. A is not responsible to B for the loss caused to b by the dosing 
of the mill. ( t 

(q) A contracts to sell and deliver to B, on the 1st of January, 
certain cloth which B intends to manufacture into caps of a particular 
kind, for which iheie is no demand, except at that season. The doth 
is not delivered till after the appointed tune, and too late to be used 
that year in making caps. B is entitled to receive from A, by way 
of compensation, the difference between the contract price of the 
cloth and Its market puce at the time of delivery, but not the profits 
which he expected 1o obtain by making cups, nor the expenses which 
he has been put to in making preparation for the manufacture. 

(r) A, a ship-owner, contracts with B io convey him from Calcutta 
to Sydney in A’s ship, sailing on the 1st of January, and B pays to A, 
by way ol deposit, one-half of his passage-money. The ship does not 
sail on the 1st of January, and B, after being, in consequence, detained 
in Calcutta for some time, and thereby put to some expense, proceeds 
to Sydney in another ve&bel, and, in consequence, arriving too late in 
Sydney, loses a sum of money. A is liable to repay tu B his deposit 
with interest, and the expense to which he is put by his detention in 
Calcutta, and the excess, if any of the pai sage -money paid for the 
second ship over that agreed upon for the first, but not the sum of 
money which B lost by arriving in Sydney too late. 

Compensation for breach of contract where penalty stipulated for 

74. ’When a contract has been broken, if a sum is named in the 
contract as the amount to be paid in case of such breach, or if the 
contract contains any other stipulation by way of penalty, the party 
complaining of the breach is entitled, whether or not actual damage 
or loss is proved to have been caused thereby, to receive from the 
party who has broken the contract reasonable compensation not exceed* 
ing the amount so named or, os the case may be, the penalty stipulated 
for. 

Explanation .— A stipulation for increased interest from the date 
of default may be a stipulation by way of penalty. 

Exception .—' When any person enters into any bail-bond, recog- 
nizance or other instrument of die same nature, or under the provisions 

•The* paragraphs were substituted for the first para, of a. 74, 
by the Indian Contract Act, Amendment Act, 1890 (VI of 1888), a. 1 
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ol any law, or under the orders of the Central Government or of 
«qy Provincial Government, gives any bond for the performance of 
any public duty or act in which the public an interested, he shall be 
Heme, upon breach of the condition of any ouch instrument, to pay 
the whole sum mentioned therein. 

Explanation.— A person who enters into a contract with Government 
does not necessarily ihereby undertake any public duty, or promise 
to do an act in which the public are interested 


Wustrattons 

(a) A contracts with B to pay B Rs. 1,000 if he fails to pay B 
Rs. 500 on a given day. A fails to pay B Ra. 500 on that day. B is 
entitled to recover from A such compensation, not exceeding Rs. 1,000 
as the Court considers reasonable. 

(b) A contracts with B that, if A practises as a surgeon within 
Calcutta, he will pay B Rs. 5,000. A practises as a surgeon in Calcutta. 
B is entitled to such compensation, not exceeding Rs. 5,000, as the 
Court considers reasonable. 

(c) A gives a recognizance binding him in a penalty of Rs. 500 
to appear in Court on a certain day. He forfeits his recognizance 
He is liable to pay the whole penalty. 

•(d) A gives B a bond for the repayment of Rs. 1,000 with interest 
at 12 per cent at the end of six months, with a stipulation that In 
case of default, interest shall be payable at the rate of 75 per cent fiom 
the dati' of default This is a stipulation by way of penalty, and B 
is only entitled to recover lrom A such compensation as die Court 
considers reasonable. 

•(e) A, who owes money to B, a money-lender, undertakes to 
repay him by delivering to him 10 maunds of grain on a certain date, 
and stipulates that, in the event of his not delivering the stipulated 
amount by the stipulated date, he shall be liable to deliver 20 maunds 
This is a stipulation by way of penalty, and B is only entitled to 
reasonable compensation in case ot breach. 

• (/) A undertakes to repay B a loan of Rs. 1,000 by five equal 
monthly instalment with a stipulation that, in default of payment of 
any instalments, the whole shall become due. This stipulation is not 
by way of penalty, and the contract may be enforced according to 
its terms. 

•(g) A borrows Rs. 100 from B and gives him a bond for Rs. 200 
payable by five yearly instalments of Rs. 40 with a stipulation that, 
in default of payment of any instalment, the whole shell become due. 
Hus is a stipulation by way of penalty. , 


Party rightfully rescinding contract entitled to compensation 

75. A person who rightly rescinds a contract is entitled to com- 
pensation for any damage which he has sustained through the nonful- 
filment of the contract 


•Illustrations (d), (e), (f) and (0) were Inserted by the Indian 
Contract Act, Amendment Act, 1800 (VI of 1809), ». 4 (2). 
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A« a ifauffi contracts with B. the **n**a** of a theat re, in ■**» 
at his theatre to two nights in every week during the nett two 
months, and B engages to pay her 100 rupees to each night’s perform- 
ance On the sixth night, A wilfully absents herself from to theatre, 
and B in consequence, rescinds to contract B is entitled to claim com- 
pensation for to damage which he has sustained through the non- 
fulfilment of the contract 

(Chapter VII on Sale of Goods is repealed by Indian Sale of 
Goods Ad, III of 1990.) 


CHAPTER Vm 
Or Indemnity and Guarantee 
“ Contract of indemnity ” defined 

124. A contract by which one parly promises to save to other 
from loss to him by the conduct of the promisor himself, or by 
the conduct oi any other person, is called a * contract of indemnity 

Illustration 

A contracts to indemnify B against the consequences ot any pro- 
ceedings which C may take against B in respect of a certain sum of 
200 rupees. This is a contract of indemnity. 

Rights of indemnity holder when sued 

125. The promisee in a conti act of indemnity, acting within the 
scope of his authority, is entitled to recover from the promisor 

(1) all damages which he may be compelled to pay in any suit 
m respect of any matter to which the promise to indemnify applies ; 

(2) all costs which he may be compelled to pay in any ouch suit 
it, in bringing or defending it, he did not contravene the orders of 
the promisor, and acted as it would have been prudent to him to 
act In the absence of any contract of indemnity, or If to promisor 
authorized him to bring or defend the suit ; 

(3) all sums which he may have paid under the terms of any 
compromise of any such suit, if the compromise was not contrary to 
to orders of to promisor, and was one which it would have been 
prudent for the promisee to make in the absence of any contract of 
indemnity, or if the promisor authorized him to compromise to suit, 

* Contract of guarantee ,' 19 u surety,” * principal debtor,” and “ creditor” 

121 A "contract of guarantee"’ is a contract to perform the 
promise or discharge to liability, of a third person in case of bis 
default The person who gives the guarantee Is called the "surety,” 
the person in respect of whose default to guarantee is given is coifed 
to 5 principal debtor,” and to person to whom the guarantee it given 
is called to "creditor” A guarantee may be either oral or wri tt en. 

Coorideratioa for guarantee 

JIT. Anything done, or any promioe made, for the benefit of the 
principal debtor nop be a aumdeut consideration to the aunty fir 
giving the gnmnfaa. 
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(a) B requests A to sell and deliver to him goods on credit A 
agree® to do so, provided C will guarantee the payment of the price 
of the goods. C promises to guarantee the payment in consideration 
of A’s promise to deliver the goods. This Is a sufficient consideration 
for C’s promise. 

(b) A sella and delivers goods to B. C afterwards requests A 
to forbear to sue B for the debt for a year, and promises that if he 
does so, C will pay for them in default of payment by B. A agrees 
to forbear as requested. This is a sufficient consideration for Cb 
promise. 

(c) A sells and delivers goods to B. C afterwards, without conw- 
deration, agrees to pay for than in default of B. The agreement is void. 

Surety’s liability 

128. The liability of the surety is co- extensive with that of the 
principal debtor, unless it is otherwise provided by the contract 

Illustration 

A guarantees to B the payment of a bill of exchange by C, the 
acceptor. The bill is dishonoured by C. A is liable not only for 
the amount of the bill but also for any interest and charges which 
may have become due on it 

“Continuing guarantee” 

129. A guarantee which extends to a series of transactions is 
called a continuing guarantee”. 

Illustrations 

(a) A, in consideration that B will employ C in collecting the 
rents of B's samindari, promises B, to be responsible, to the amount 
of 5,000 rupees, for the due collection and payment by C of those 
rents. This is a continuing guarantee 

(b) A guarantees payment to B, a tea-dealer to the amount cit 
£100, for any tea he may from time to time supply to C. B supplies 
C with tea to above the value oi £100, and C pays B for it. Afterwards 
B supplies C with tea to the value of £20D. C fails to pay. The 
guarantee given by A was a continuing guarantee and he is accordingly 
Gable to B to the extent of £100. 

(c) A guarantees payment to B of the price of five sacks of flout 
to be delivered by B to C and to be paid for in a month. B delivers 
five sacks to C. C pays for them. Afterwards B delivers four sacks 
to C, which C does not pay for. The guarantee given by A was not 
a continuing guarantee, and accordingly he Is not liable for the price 
of the four sacks. 

Revocation of continuing guarantiee 

ISO. A continuing guarantee may at any time be revoked by the 
surety, as to future transactions by notice to the creditor. 

HZustrotioni 

(a) A, in consideration of B’s discounting, at A’s request bills of 
ekhanfie for C, guarantees to B, for twelve months, the due payment 
of all such bills to the extent of 5,006 ru p e es . B dtoeoqnti bills for 
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C to the extent of 2,000 rupees Afterwards, at the end of (tost 
months A revo toe the guarantee. This revocation discharges A feme 
ell liability to B for any subsequent discount. But A is liable to B 
for the 2,000 rupees on default of C. 

(b) A guarantees to B, to the extent of 10,000 rupees, that C shall 
pay all the bills that B shall draw upon him. B draws upon C. C 
accepts the bill. A gives notice of revocation C dishonours the bill 
at maturity. A is liable upon his guarantee. 

Revocation of continuing guarantee by surety's death 

131. The death of the surety operates, in ihe absence of any 
contract to the contrary, as a revocation of a continuing guarantee, so 
far as regards future transactions 

liability of two persons, primarily liable, not affected by arrangement 
between them that one shall be surety on other's debut 

132. Where two persons contract with a third person \o undertake 
a certain liability, and also contract with each other that one of them 
shall be liable only on the default of ihe other, the third person no. 
being a party 1o such contract, the liability of each of such two persons 
to the thud person under die fiist contract is nut affected by the 
existence of the second conti act, although such third person may have 
been aware of its existence 


Illustration 

A and B make a joint and several promissory note to C. A makes 
it, in fact, as surety for B, and C knows this at the time when the 
note is made. The fact that A, to the knowledge of C, made the note 

as surety for B, is no tnswer to a suit by C against A upon the note. 

Discharge of surety by variance in terms of contract 

133. Any variance, made without the surety’s consent, in the 
terms of the comract between the principal debtor* and the ci editor, 
discharges the surety as to transactions subsequent to the variance. 

IHwtrations 

(a) A becomes surety to C for B’s conduct as a manager in Cs 

bank. Afterwards, B and C contract, without A’s consent, that B’s 

salary shall be raised, and that he shall become liable for one-fourth 
of die losses on overdrafts. B allows a customer to overdraw, and 
the bank loses a sum of money. A is discharged from his suretyship 
by the variance made without his consent, and is not liable to make 
good this loss. 

(b) A guarantees C against the misconduct of B in an office to 
which B is appointed by C, and of which the duties are defined fay an 
Act of Legislature. By a subsequent Act, the nature of the office 
is materially altered. Afterwards, B misconducts himself. A is dis- 
charged by the change from future liability under his guarantee, though 
the misconduct of B is in respect of a duty not affected fay the later 
Act 

(c) C agrees to appoint B as his clerk to sell foods at a yearly 
salary, upon A’s becoming surety to C for B’s duly accounting m 


word “debtor” wag inserted by Ate XXIV of 3H7, 
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Jaonm received by him bs such clerk. Afterwords, without A’s 
knowledge or consent, C and B agree that B should be paid by a 
eommission on the goods sold by him and not by a fixed salary. A 
is not liable for subsequent misconduct of B. 

(d) A gives to C a continuing guarantee to the extent of 3,000 
rupees for any oil supplied by C to B on credit. Afterwards B 
becomes embarrassed, and, without the knowledge of A, B and C 
contract that C shall continue to supply B with oil for ready money, 
and that the payments shall be applied to the then existing debts 
between B and C. A is not liable on bis guarantee for any goods 
supplied after this new arrangement 

(e) C contracts to lend B 5,000 rupees on the 1st March. A 
guarantees repayment. C pays the 1,000 rupees to B on the 1st 
January. A is discharged from his liability, as the contract has been 
varied inasmuch as C might sue B for the money before the 1st of 
March. 

Discharge of surety by release or discharge of principal debtor 

134. The surety is discharged by any contract between the creditor 
and the principal debtor, by which the principal debtor is released, 
or by any act or omission of the creditor, the legal consequence of 
which is the discharge of the principal debtor* 

illustrations 

(a) A gives d guarantee to C for goods to be supplied by C to 
B. C supplies goods to B, and afterwards B becomes embarrassed 
and contracts with his creditors (including C) to assign to them his 
property in consideration of their releasing him from their demands. 
Here B is released from his debt by the contract with C, and A is 
discharged from his suretyship 

(b) A contracts with B to grow a crop of indigo on A’s land and 
to deliver it to B at a fixed rate, and C guarantees A’s performance 
of this contract. B diverts a stream of water which is necessary for 
irrigation of A’s land and thereby prevents him from raising the indigo 
C is no longer liable on his guarantee 

(c) A contracts with B lor a fixed price to build a house for B 
within a stipulated time, B supplying the necessary timber. C 
guarantees A’s performance of the contract B omits to supply the 
timber. C is discharged from his suretyship. 

Discharge of surety when creditor compounds with, gives time to or 
agrees not to sac principal debtor 

135. A contract between the creditor and the principal debtor, by 
which the creditor makes a composition with, or promises to give time 
to, or riot to sue, the principal debtor, discharges the surety, unless 
the surety assents to such contract 

Surety not discharged when agreement made with third person to give 
time to principal debtor 

133. Where a contract to give time to the principal debtor is 
made by the creditor with a third person and not with the principal 
debtor, the surety Is not discharged. 

•See as. 99 53, 64, 56, 63, 33, #?, U8, 130, supra, 
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lUustratkm 

C, the holder of an overdue bill of exchange drawn by A a» surely 
for B, and accepted by B. contracts with M to give time to B. A Is 
not discharged. 

Creditor’s forbearance to sue docs not discharge surety 

137. Mere forbearance on the part of the creditor to sue tha 
principal debtor or to enforce any other remedy against him does not, 
in the absence of any provision in the guarantee to the contrary, 
discharge the surety 

Illustration 

B owes to C a debt guaranteed by A. The debt becomes payable. 
C does not sue B for a year after the debt has become payable A is 
Hot discharged from his suretyship. 

Release of one co-surctj does not discharge others 

138. Where there are co-sureties, a release by the creditors of 
one of them does not discharge the others; neither does it free the 
surety so released from his responsibility to the other sureties. * 

Discharge of surety by ci editor's act or omission impairing surety’s 
eventual remedy 

139. If the creditor does any act which is inconsistent with the 
rights of the surety, or omits to do any act which his duty to the 
surety requires him to do. and the evenlual remedy of the surety 
himself against the principal debtor is thereby impaired, the surety 
is discharged. 


Illustrations 

(a) B contracts to nuild a ship for C for a given sum to be paid 
by instalment as the work reaches pertain stages. A becomes surety 
to C fot B's due performance of the contract. C. without the know- 1 
ledge ol A, prepays to B the last two instalments A is discharged by 
this prepayment.^ 

(b) C lends money to B on the security of a joint and several 
promissory note made in C’s favour by B, and by A as surety for B, 
together with a bill of sale of B’s furniture, which gives power to C 
to sell the furniture and apply the proceeds in discharge of the note 
Subsequently. C sells the furniture, but owing to his misconduct and 
wilful negligence, only a small price is realized. A is discharged from 
liability on the note. 

(c) A puts M as apprentice to B, and gives a guarantee to B 
for M’s fidelity B promises on his part that he will, at least once 
a month, see M make up the cash. B omits to see this done as promised, 
and M embezzles A is nor liable to B on his guarantee. 

Rights of surety on payment or performance 

149. Where e guarantee debt has become due, or default of the 
principal debtor to perform a guaranteed duty has taken plate, the 


* Set s. 144, supra. 
S Set e. supra. 
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surety, upon payment or performance of all that he ia liable for, la 
invested with all the rights which the creditor had against the pnn- 
cipal debtor. 

Surety’s right to benefit of creditor’s securities 

14L A surety ia entitled to the benefit of every security which 
the creditor has against the principal debtor at the time when the 
contract of suretyship is entered into, whether the surety knows of the 
existence of such security or not ; and, if the creditor loses, or, without 
tile consent of the surety, parts with such security, the surety is 
discharged to the extent ot the value of the security * 

Illustrations 

(a) C advances to B, his tenant 2,000 rupees on the guarantee 
of A. C has also a further security for the 2JW0 rupees by a mortgage 
of B’s furniture. C cancels the mortgage. B becomes insolvent and 
C sues A on his guarantee. A is discharged from liability to the 
amount of the value of the furniture. 

(b) C, a creditor, whose advance to B is secured by a decree, 
receives also a guarantee for that advance from A. C afterwards takes 
B’s goods in execution under the decree, and then, without the know- 
ledge of A, withdraws the execution. A is discharged. 

(c) A, as surety for B, makes a bond jointly with B to C, to 
secure a loan from C to B. Afterwards, C obtains from B a further 
security for the same debl. Subsequently, C gives up the further 
security. A is not discharged. 

Guarantee obtained by misrepresentation invalid 

142. Any guarantee which has been obtained by means of misre- 
presentation made by the creditor, or with his knowledge and assenl 
concerning a material part of the transaction, is invalid. 

Guarantee obtained by concealment invalid 

143. Any guarantee which the creditor has obtained by means of 
keeping silence or to material circumstances is invalid. 

Illustrations 

(a) A engages B as clerk to collect money for him. B falls to 
account for some of his receipts, and A in consequence calls upon 
him to furnish security for his duly accounting. C gives his guarantee 
for B's duly accounting. A does not acquaint C with B’s previous 
conduct. B afterwards makes default. The guarantee is invalid. 

(b) A guarantees to C payment for iron to be supplied by him 
to B to the amount of 2,000 tons. B and C have privately agreed that 
B should pay five lupees per ton beyond the market price, such excess 
to be applied in liquidation of an old debt This agreement is concealed 
from A. A is not liable as a surety. 

Guarantee on contract that creditor shall not act on it until co-surety 
joins 

144. Where a person gives a guarantee upon a contract that the 
creditor shall not act upon it until another person has joined in it as 
Co-surety, the guarantee ia not valid if that other person doss not Join.fi 

f See s. 139, supra. 

| See a. 33, supra 
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I mplied promise to indemnify surety 

145. In every contract of guarantee there is an Implied promise 
by the principal debtor to indemnify the surety ; and the surety la 
mmtled to recover from the principal debtor whatever sum he l»s 
n^itfidly paid under the guarantee, but no sums which he has paid 
wrongfully. 

Illustrations 

(a) B is indebted to C, and A is surety for the debt. C demands 
payment from A, and on his refusal sues him for the amount A 
defends the suit having reasonable grounds for doing so, but is com- 
pelled to pay the amount ui the debt with costs. He can recover from 
B the amount paid by him for costs, as well as the principal debt 

(b) C lends B a sum of money, and A, at the request of B, 
accepts a bill of exchange drawn by B upon A to secure the amount 
C, the holder of the bill, demands payment of it from A, and, on A’a 
lefusal to pay. sues him upon the bill. A, not having reasonable 
grounds for so doing, defends the suit, and has to pay the amount of 
the bill and costs He can recover from B the amount of the bill, but 
not the sum paid ioi costs* a & there was no real ground for defending 
the action. 

(r) A guarantees to C. to the extent of 2,000 rupees, payment for 
rice to be supplied by C to B. C supplies to B rice to a less amount 
than 2,000 rupees, bui obtains fiom A payment of the sum of 2,000 
rupees in respect of thr rice supplied. A cannot recover from B more 
than the price of the nee actually supplied 

Cosureties liable to cnntiibutr equally 

110. Where two or moi ? persons arc co-sureties for the same 
debt or duty, either jomllv or severally, and whether under the same 
or different contracts, ant^ whether with or without the knowledge 
of each other, the co- sureties, in the absence of any contract to the 
contrary, are liable, as between themselves, to pay each an equal share 
of the whole debl or of that part of it which remains unpaid by the 
principal debtor .§ 

71 lustrations 

(a) A, B and C are sureties to D for the sum of 3,000 rupeea 

lent to E. E makes default in payment. A, B and C are liable, aa 

between themselves, to pay 1,000 rupees each. 

(b) A, B and C arc sureties to D for the sum of 1,000 rupees 

lent to E, and there is a contract between A, B and C that A is to 

be responsible to the extent of one-quarter, B to the extent of one- 
quarter, and C to the extent of one-half. E makes default In payment 
Aa between the surities, A is liable to pay 250 rupees, B 290 rupees, 
and C 500 rupees. 

Liability of cosureties bound in different sums 

147. Co-sureties who are bound in different sums are liable to 
pay equally as far as the limits of their respective o bl igations permit 


(See s» 42, supra. 
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(«) A, B and C, as sureties for D, enter into three several bonds, 
each in a different penalty, namely, A in the penalty of 10,000 rupees, 
Bjin that of 20,000 rupees, C in that of 40,000 rupees, conditioned for 
D’i duly accounting to E. D makes default to the extent of 30,000 
rupees. A, B and C arc each liable to pSy 10,000 rupees. 

(b) A, B and C, as sureties for D, enler into three several bonds, 
each in a different penally, namely, A in the penally of 10,000 rupees, 
B in that of 20,000 rupees, C in that of 40,000 rupees, conditioned for 
D's duly accounting to E D makes default to the extent of 40,000 
rupees. A is liable to pay 10,000 rupees, and B and C 15,000 rupees each. 

(c) A, B and C, as sureties for D, enter into three several bonds, 
each in a different penalty, namely, A in the penalty of 10,000 rupees, 
B in that of 20,000 rupees, C in that of 40,000 rupees, conditioned for 
D's duly accounting to E. D makes default to the extent of 70,000 
rupees. A, B and C have to pay each the full penalty of his bond. 

CHAPTER IX 
Of Bailment 

“Bailment,” “bailor” and “bailee” defined 

142. A “bailment" is the delivery of goods by one person to 
another for some purpose, upon a contract that they shall, when the 
purpose is accomplished, be relumed or otherwise disposed of according 
to die directions of the person delivering them. The person delivering 
the goods is called the “ bailor The person to whom they are delivered 
is called the "bailee”. 

Explanation . — If a person already in possession of the goods of 
another contracts to hold them as a bailee, he thereby becomes the 
ilee, and the owner becomes the bailor, of such goods although they 
ty not have been delivered by way of bailment. 

Delivery to bailee — how made 

149. The delivery to the bailee mav he made by doing anything 
which has the effect of putting the goods in the possession of the 
intended bailee or of any person authorized to hold them on his behalf. 

Bailor's duty to disclose faults in goods bailed 

150. The bailor is bound to disclose to the bailee faults in the 
goods bailed, of which the bailor is aware, and which materially 
interfere with the use of them, or exposp the bailee to extraordinary 
risks; and, if he does not maka such disclosure, he is responsible for 
damage arising to the bailee directly from such faults. 

If the goods are bailed for hire, the bailor is responsible for such 
damage, whether he was or was not aware of the existence of such 
faults in the goods bailed. 

Illustrations 

(a) A lends a horse, which he knows to be vicious, to B. He does 
not disclose the fact that the horse is vicious. The horse runs away. 
B is thrown and injured. A is responsible to B for damage sustained. 

lb) A hires a carriage of B. The carriage Is unsafe, though B 
is not awane of it, and A is injured. B is responsible to A for the 
tojwy. 
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Care to be taken by bailee 

* 151. In all 0 ases of bailment Ibe bailee is bound to take a a much 
care of the goods bailed to him as a man of ordinary prudence would, 
under similar circumstances,, lake of his own goods of the same bulk, 
quality and value as the goods bai1ed.§ 

Bailee when not liable for loss, etc* of thing bailed 

§152. The bailee, in the absence of any special contract, is not 
responsible for the loss, destruction or deterioration of the thing bailed, 
if he has taken the amount of care of it described in Section 151. 

Termination of bailment by bailee's act inconsistent wih conditions 

153. A contract of bailment is voidable at the option of the bailor, 
if Ihr bailee does any act with regard to the goods bailed, inconsistent 
with the conditions of the bailment. 

Illustration 

A lets to B, for hiir. a horse for his own riding. B drives the 
horse 111 his carriage This is, at the option of A, a termination of the 
bailment 

Liability of bailee making unauthorized use of goods bailed 

154. If the bail re makes anv use oF the goods bailed, which Is not 
accoiding In thp conditions of the bailment, he is liable to make com- 
irensation to the bailor foi any damage arising to goods from or 
during such use of lhem. 


Illustrations 

(iri A lends a horse to B for his own riding only. B allows C, 
a member of his family 1o ride the horse. C rides with care, but 
the horse accidentally falls and is injured. B is liable to make com- 
pensation to A for the injury done to the horse. 

(b) A hires a horse in Calcutta from B expressly to march to 
Benares. A rides with due care, but marches to Cuttack instead. 
The horse accidentally falls and is injured. A is liable to make com- 
pensation 1o B tor the injury to the horse. 

Effect of mixture, with bailor's consent, of his goods with bailee’s 

155. If the bailee, with the consent of the bailor, mixes the goods 
of the bailor with his own goods, the bailor and the bailee shall have 
an interest, in proportion to their respective shares, in the mixture 
thus produced. 

• The responsibility of the Madras Harbour Trust Board in regard 
to animals or goods has been declared to be that of a bailee, under 
these sections, without the qualifying words “in the absence of any 
special contract " in s. 152, see s 41 (1) of the Madras Harbour Trust 
Act, 1005 (Mad. Act. 2 of 1905). 

£As to railway contracts, see the Indian Railways Act, 1590 (DC 
of 1890). s. 72, in the revised edition, as modified up to tot June, 1808. 
As to the liability of common carriers, see s. 8 of the Carried Act, 
1865 cm fif 1095), revised edition as modified up to 81st May H98. 
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Effect of mixture, without bailor’s consent, when the goods can be 


XM. If the bailee, without the consent of the bailor, mixes the 
goods of the bailor wich his own goods, and the goods can be separated 
or divided, the property in the goods remains in the parties respec- 
tively; but the bailee is bound to bear the expense of separation or 
division, and any damage arising from the mixture. 

Illustration 

A bails 100 bales of cotton marked with a particular mark to B. 
B, without A’s consent, mixes the 100 halos with other bales of his own, 
bearing a different mark. A is entitled to have his 100 bale* returned, 
and B is bound to bear ail the expenses incurred in the separation pf 
the bales, and any other incidental damage. 

( Effect of mixture without bailor's consent, when the goods cannot be 
separated 

157. If the bailee, without the consent of the bailor, mixes the 
goods of the bailor with his own good*, in huch a manner that it is 
hnpoasible to separate the good? bailed from the other goods and 
deliver them back, the bailor ib untitled to be compensated by' the bailee 
for the loss of the goods. 

Illustration 

A bails a barrel of Cape flour worth Rs 45 to B. B, without A’s 
consent, mixes thp flour with country flour of his own worth only 
Rs. 25 a barrel. B must compensate A fur the loss of his flour. 

Repayment by bailor of necessary expenses 

158. Where, by the conditions of the bailment. thr* goods are to 
be kept or to be cariied or to have work done upon them by the bailee 
for the bailor, and the bailee is to receive no remuneration, the bailor 
shall repay to the bailee the necessary expenses incurred by him for 
the purpose of the bailment. 

Restoration of goods lent gratuitously 

158. The lender of a thing for use may at any time require its 
return, if the loan was gratuitous, even though he lent it for a specified 
time or purpose. But if, on the faith of such loan made fur a specified 
time or purpose, the borrower has acted in such a manner that the 
return of the thing lent before the time agreed upon would cause him 
lorn exceeding the benefit actually derived by him from the loan, 
the lender must, if he compels the return, indemnify the borrower 
for the amount in which the loss so occasioned exceeds the benefit 
so derived. 

Return of goods boiled on expiration of time or accomplishment of 

108. It is the duty of the bailee to return, or deliver according to 
the bailor’s directions, the goods bailed, without demand, as soon as 
tine time for which they were bailed has expired, or the purpose for 
which they were bailed has been accomplished." 

* But see ss. 24, 152, supra, and 170, infra. 
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Bailee 1 * responsibility when goods are not duly returned 

1101. If by the default of the bailee, the goods are not returned, 
delivered or tendered at the proper time, he is responsible to the bailor 
for any loss, destruction or deterioration of the goods from that thne.t 

Termination of gratuitous bailment by death 

182. A gratuitous bailment is terminated by the death either of 
the bailor or of the bailee. 

Bailor entitled to increase or profit from goods bailed 

103. In the absence of any contract to the contrary, the bailee is 
bound to deliver to the bailor, or according to bis direction^ any 
increase or profit which may have accrued from the goods bailed. 

Illustration 

A leaves a cow in the custody nf B to be taken care of. The oow 
has a calf. B is bound to deliver the calf as well as the cow to A. 

Bailor’s responsibility to bailee 

164. The bailor is iet> portable to the bailee for any loss which the 
bailee may sustain by reason that the bailor was not entitled to xnaho 
the bailment, .or to leccive back the goods c to give directfatti 
respecting LtiPuI. 

Bailment by several joint owners 

165/ Jf several joint owners oi goods bail them, the bailee may 
deliver them back to, or nccoi ding to the directions of, one joint owner 
without the consent of nil in Ihc absence of any agreement to the 
contrary. 

' Bailee not responsible on re-delivery to bailor without title 

166. If the bailor has no title to the goods, and the bailee, in good 
faith, delivers them back to, or according to the directions of, the 
bailor, the bailee is not responsible to the owner in respect of such 
delivery X 

Right of third person claiming goods bailed 

167. If a person, other than the bailor, claims goods bailed, he 
may apply to the Court to stop the delivery of the goods to the bailor, 
ana to decide the title to the goods. 

Right of finder of goods ; may sue for specific reward offered 

165. The finder of goods has no right to sue the owner for com- 
pensation for trouble and expense voluntarily incurred by him to 
preserve the goods and to find out the owner, but he may retain the 
goods against the owner until he receives such compensation; and, 

§S. 161 has been declared to apply to the responsibility of the 
Madras Harbour Trust Board os 1o animals and goods in their pos- 
session, see Madras Harbour Trust Act, 1905 (Mad. Act 2 of 1905). 

t As to railway contracts, see the Indian Railways Act, 1280 (DC of 
I860), a, 72, as modified up to 1st June, 1905. 

{gee a 117 of the Indian Evidence Act, 1872 (I of 1272), as modJRid 
up to 1st September 1806. 
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wtoe the owner has ottered a specific reward for die return of foods 
lost the finder may sue for such reward, and may retain the goods 
Until he receives it. 

When finder of thing commonly on sale may sell it 

Iff. When a thing which is commonly the subject of sale is lost, 
if the owner cannot, with reasonable diligence, be found, or if he 
refuses, upon demand, to pay the lawful charges of the finder, the 
finder may sell it — 

(1) when the thing is m danger of perishing or of losing the 
greater part of its value, or, 

(2) when the lawful charges of the finder, in respet o£ the thing 
found, amount to two-thirds of its value. 

Bailee's particular lien 

170. When the bailee has, in accordance with the purpose of the 
bailment, rendered any service involving the exercise of labour or 
skill in respect of the goods bailed, he has, in the absence of a contract 
to the contrary, a right to retain such goods until he receives due 
remuneration for the services he has rendered in respect of them. 

Illustration* 

(a) A delivers a rough diamond to B, a jeweller, to be cut and 
polished, which is accordingly done. B is entitled to retain the stone 
till he is paid for the services he has rendered. 

(b) A gives cloth to B, a tailor, to make a coat. B promises A 
to deliver the cost as soon as it is finished and to give A three months’ 
credit for the price. B is not entitled to retain the cost until he is paid. 

General lien of bankers, factors, wharfingers, attorneys and policy- 
brokers 

171. Bankers, factors, wharfingers, attorneys of a High Court and 
policy-brokers may, in the Absence oi a contract to the contrary, retain, 
as a security for a general balance of account, any goods bailed to 
them: but no other persons have a right to jctdin. as a security for 
such balance, goods bailed to them, unless there is an expiess contract 
to that effect.* 


Bailment of Pledges 

“Pledge,” “pawnor” and “pawnee” defined 

172. The bailment of goods as security for payment of a debt or 
performance of a promise is called 11 pledge \ The bailor is in this case 
called the “pawnor”. The bailee is called the , “ pawnee ”. 

Pawnee’s right of retainer 

173. Hie pawnee may retain the goods pledged, not only for 
payment of the debt or the performance of the promise, but for the 

* As to lien of an agent, see s. 221, infra. As to lien of Railway 
Administrations, see the Indian Railways Act, 1890 (IX of 1890), e. 55 
as modified up to 1st June 1905. 
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interest of the defat, and all neoassary expenses incurred fay him in 
respect of the posgession or for the pr es er vation of the goods pledged. 

Pawnee not to retain for debt or promise other then that for which 
goods pledged. Presumption in case of subsequent advances 

174. The pawnee shall not, in the absence of a contract to that 
effect, retain the goods pledged for any debt or promise other than 
the debt or promise for which they are pledged; but such contract 
in the absence of anything to the contrary, shall be presumed in regard 
to subsequent advances made by the pawnee. 

Pawnee’s right as to extraordinary expenses incurred 

175. The pawnee is entitled to receive from the pawnor extroordi- 
nary ^expenses incurred by him for the preservation of the goods 


Pawnee’s right where pawnor makes default 

176. If the pawnor makes default in payment of the debt, or 
performance, at tne stipulated time of the promise 3 yean from 
making of loon or breach oi promise in respect of which the goods 
were pledged, the pawnee may bring a suit* against the pawnor upon 
the debt or promise, and retain the goods pledged as a collateral 
security, or he may sell the thing pledged, on giving the pawno£ 
reasonable notice of the salp. 

If the proceeds of such sale are leas than the amount due In 
respect of the debt or promise, the pawnor is still liable to pay the, 
balance. If the proceeds of the sale are greater than the amount so 
due, the pawnee shall pay over the surplus to the pawnor. 

Defaulting pawnor's right to redeem 

177. If a time u stipulated for the payment of the debt, or per- 
formance of the promise for which the pledge is made, and the 
pawnor makes default in payment of the debt or performance of the 
promise at the stipulated time, he map redeem the goods pledged at 
any subsequent fttnejj before the actual sale of them ; but he must, in 
that case, pay, m addition, any expenses which have arisen from his 
default. 

Pledge by mercantile agent 

178. Where n mercantile agent is, with the consent of the owner, 
in possession of goods or the documents of title to goods, any pledge 
made by him, when acting m the ordinary course of business af a 
mercantile agent, shall be as valid as if he were expressly authorized 
by the owner of the goods to make the same : Provided that the paumee 
acta in good faith and has not at the time of the pledge notice that 
the pawnor has not authority to pledge. 

• Wtthin three years from the making of the loan or the breach 
of the promise — see the Indian Limitation Act, 1877 (XV of 1877), 
Sch. 11, Nos. 57 and 115. For Act XV of 1877, sc c the revised edition, 
«B modified, up to 31st December, 1900. 

{For limitation, see the Indian Limitation Act, 1877 (XV of 1877), 
9eh. It No. 145. For Act XV of 1877. see the revised edition, as modi- 
fied up to 31st December 1900. 
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farianation .— In this section the expression, <( mercantile agent*’ 
and ” documents of title” shall have the meanings assigned to them 
In the Indian Sale of Goods Act, 1930. 

Pledge by person in possession under voidable contract 

179 A. When the pawnor has obtained possession of the goods 
pledged by him under a contract voidable under Section 19 or Section 
19A, but the contract has not been rescinded at the time of the pledge, 
the pawnee acquires a good title to the goods, provided he acts in 
good faith and without notice of the pawnor’s defect of title. 

Pledge where pawnor has only a limited interest 

179. Where a person pledges goods in which he has only a limited 
interest, the pledge is valid to the extent ot that imeresl. 


Suits by Bailors or Bailees agonist Wrong-doers 

Sait by bailor or bailee against wrong-doer 

180. If a third person wrongfully deprives the bailee of the use 
or possession of the goods bailed, or does them any injury, the bailee 
is entitled to use such remedies as the owner might have used in the 
like case if no bailment had been made ; and either the bailor or the 
bailee may bring a suit against a third person for ruch deprivation 
or injury. 

Apportionment of relief or compensation obtained by such suits 

181. Whatever is obtained by way of relief or compensation in any 
such suit shall, as between the bailor and tho bailee, be dealt with 
according to their respective interests. 


CHAPTER X 
Agency 

Appointment and Authority of Agents 

“Agent” and “principal'’ defined 

182. An “ agent ” is a person employed to do any act for another* 
or to represent another in dealings with third persons. The person 
for whom such act is done, or who is so represented, is called the 
principal . 


Who may employ agent 

183. Any person who is of the age of majority according to the 
law to which he is subject and who is of sound mind, may employ 
an agent! 

* Cf, a. 225, infra. As to effect of an agent’s fraud, see s. 17, supra, 
and s. 238, infra. 
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Who may be an agent 

184. As between the principal and third persons any person may 
become an agent, but no person who is not of the age of majority and 
of sound mind can become an agent so us to be responsible to his 
principal according to the provisions in that behalf heroin contained. 

Consideration not necessary 

185. No consideration is necessary tn create an agency. 

Agent’s authority may be expressed or implied 

186. Tlie authority of sin agent may be expressed or implied.! 

Definitions of express and implied authority 

187. An authority is said to be express when it is given by words 
spoken or written. An Authority is &aid to be implied when it is 
to be inferred from the circumstances of Lhe cate ; and things spoken 
or written, or the ordinary course of dealing, may be accounted circum- 
stances of the case. 

Jllustraiion 

A owns a shop in Sornmpur, living himself in Calcutta, and visiting 
the shop occasionally. The &lu.p is managed by B, and he is in the 
habit of ordering goods from C in lhe name ot A for the purpose of 
the shop, and of paying ior them out of A £ funds with A's knowledge. 
B has an implied authority irom A to order worlds Irom C in the name 
of A for the purposes ot (he shop. 

Extent of agent’s authority 

188. An agent having an authority to do <ui ad has authority to 
do every lawful thing which is necessary in oidei to do such act 

An agent having an authority to carry on a business has authority 
to do every lawful thing necessary tor the purpose, or usually done in 
the course of conducting such business. 

illustrations 

(a) A is employed by B residing in London, to recover at Bombay 
a debt due to B. A may adopt any legal process necessary for the 
purpose of recovering the debt, and may give a valid discharge for 
the same. 

(b) A constitutes B, his agent, to carry mi his business of a ship- 
builder. B may purchase timber and other materials, and hire work- 
men, for the purposes of carrying on the business. 

Agent’s authority in an emergency 

189. An agent has authority, in an emergency, to do all such acts 
for the purpose of protecting his principal from loss as would be done, 
by a person of ordinary prudence, in his own case, under stqdur 
circumstances.* 

(But see s. 33 of the Indian Registration Act, 1677 (111 of 187?), 
revised edition, as modified up to 1st August 1905. See also s, 39 of 
the Code of Civil Procedure (Act XIV of 1882). as modified Up to 
1st December 1899. 

♦But see s. 214, infra. 
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Illustrations 

(a) An agent for sale may have goods repaired if it be necessary. 

(b) A consigns provisions to B at Calcutta, with directions to send 
them immediately to C at Cuttack. B may sell the provisions at 
Calcutta, if they will not bear the journey to Cuttack without spoiling. 

Sub-Agents 

When agent cannot delegate 

190. An agent cannot lawfully employ another to perform acts 
which he has expressly or impliedly undertaken to perform personally, 
unless by the ordinary custom of trade a sub-agent may, or, from the 
nature of the agency a sub-agent must, be employed. 

“ Sub-agent ” defined 

101. A “sub-agent” is a person employed by, and acting under 
the control of, the original agent in the business of the agency. 

Representation of principal by sub-agent properly appointed 

102. Where a sub-agent is properly appointed the principal is, 
so far as regards third persons, represented by the sub-agent, and 
is bound by and responsible for his acts, as if he were an agent 
originally appointed by the principal. 

Agent’s responsibility for sub-agent 

The agent is responsible to the principal for the acts of the sub- 
agent 

» 

Sub-agent’* responsibility 

The sub-agent is responsible for his acts to the agent but not to 
the principal, except in case of fraud or wilful wrong. 

Agent’s responsibility for sub-agent appointed without authority 

193. Where an agent, without having authority to do so, has 
appointed a person to act as a sub-agent, the agent stands towards 
such person in the relation of a principal to an agent, and is responsi- 
ble for his acts both to the principal and to third persons; the 
principal is not represented by or responsible for the acts of the 
person so employed, § nor is that person responsible to the principal. 

Relation between principal and person duly appointed by agent to 
act in business of agency 

194. Where an agent, holding an express or implied authority to 
name another person to act for the principal in the business of the 
agency, has named another person accordingly, such person is not a 
sub-agent, but an agent of the principal for such part of the business 
of the agency as is entrusted to him. 

Illustrations 

(a) A directs B, his solicitor, to sell his estate by auction, and to 
employ an auctioneer for the purpose. B names C, an auctioneer, to 
conduct tiie sale. C is not a sub-agent, but is A’s agent for the conduct 
of the sale. 

S Unless he ratifies them— see s. 196, infra. 
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(b) A authorizes B, a merchant in Calcutta, to recover the moneys 
due to A from C and Co. B instructs D, a solicitor, to take legal 
proceedings against C and Co. for the recovery of the money. D is 
not a sub-agent, but is solicitor for A. 

Agent's duty in naming such person 

195. In selecting such agent for his principal, an agent is bound 
to exercise the same amount of discretion a b a man of ordinary prudence 
would exercise in his o«u case; and if he does this he is not res- 
ponsible to the principal for the acts or negligence of the agent so 
selected. 


Illustrations 

(a) A instructs B, a merchant, to buy a ship for him. B employs 
a ship surveyor of good reputation to choose a ship for A. The surveyor 
makes the choice negligently and the ship turns out to be imsea* 
worthy and is lost. B is not, but the surveyor is, responsible to A. 

(b) A consigns goods to B, a merchant, for sale. B, in due course, 
employs an auctioneer in good credit to sell the goods of A, and allows 
the auctioneer to receive the proceeds of the sale. The auctioneer 
afterwards becomes insolvent without having accounted for the proceeds. 
B is not responsible to A for the proceeds. 

Ratification 

Right of person as to acts done for him without his authority. Effect 
of ratification 

196. Where acts are done by one person on behalf of another, hut 
without his knowledge or authority, he may elect to ratify or to 
disown such acts. It he ratifies them, the same effects will follow 
as it they had been performed by his authority. 

Ratification may be expressed or implied 

197. Ratification may be expressed or may be implied in the 
conduct of the person on whose behalf the acts are done. 

Illustration* 

(a) A. without authority, buys goods for B. Afterwards B sells 
them to C on his own account , B’s conduct implies a ratification of the 
purchase made for him by A. 

(b) A, without B’s authority, lends B’s money to C. Afterwards 
B accepts interest on the money from C. B’s conduct implies a ratifi- 
cation of the loan. 

Knowledge requisite fair valid ratification 

196. No valid ratification can be made by n person whose know- 
ledge of the facts of the case is materially defective. 

Effect of ratifying unauthorized act forming part of a transaction 
199. A person ratifying any unauthorized act done on his behalf 
ratifies the whole of the transaction of which such act formed a port 



55 $ Indian Mercantile Law 

Ratification of unauthorized act cannot injure third person 

200. An act done by one person on behalf of another without such 
other person’s authority, which, if done with authority, would have 
the effect of subjecting a third person to damages, or of terminating 
any right or interest of a third person, cannot, by ratification, be made 
to have such effect. 


Illustrations 

(a) A, not being authorized thereto by B, demands on behalf of 

B, the delivery of a chattel, the property of B, from S, who is in 
possession of it. This demand cannot be ratified by B, so as to make 
C liable for damages for his refusal to deliver. 

(b) A holds a lease from B, terminable on three months’ notice. 

C, an unauthorized perron, gives no Lice of termination to A. The 
notice cannot be ratified by B so as to be binding on A. 

Heporatiofi of Authority 

Termination of Agency 

201. An agency is terminated by the principal revoking his autho- 
rity ; or by the ageni announcing the business of the agency ; or by 
the business of the agency being completed ; or by either (he principal 
or agent dying or becoming ul unsound mind ; or by the principal 
being adjudicated an insolvent under the pioviMuns of any act for the 
time being in force for the relief of insolvent debtors.* 

Termination of agency whetc agent has au interest in subject-matter 

202. Where the agent has himself an interest in the properly 
which forms the subject-matter nf the agency, the agency cannot in 
the absence of an express contract, be terminated to tie prejudice 
of such interests. 


Illustrations 

(a) A gives authority to B to sell A’s land, and to pay himself 
out of the proceeds, the debts due to him from A. A cannot revoke 
this authority, nor can it be terminated by his insanity or death, 

(b) A consigns 1,000 bales of cotton to B, who has made advances 
to him on such cotton, and desires B to sell the cotton and to repay 
himself out of the price, the amount of his own advances. A cannot 
revoke this authority, nor is it terminated by his insanity or death. 


When principal may revoke agent’s authority 

203. The principal may, save as is otherwise provided by the last 
preceding section, revoke the authority given to his agent at any time 
before the authority has been exercised so as to bind the principal 

* As to the law in force in Presidency towns, sec the Indian Insol- 
vency Act (11 & 12 Viet., c. 21), I Collection of Statutes relating to 
India, Ed. 1899, p. 228], As to the Test of British India, sec the Code 
of Civil Procedure (Act XIV of 1882), Ch. XX, as modified up to 1st 
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Revocation where authority has been partly exercised 

2 M. The principal cannot revoke the authority given to his agent 
after the authority has been partly exercised so hr as regards such 
acts and obligations as arise from acts already done in the agency. 

Illustration* 

(a) A authorizes B to buy 1,000 bales of cotton on account of A, 
and to pay for it out of As money remaining in B’s bands. B buys 
1,000 bales of cotton in his own name, so as to make himself personally 
liable for the price. A cannot revoke B’s authority so far as regards 
payment for the cotton 

(b) A authori7es B to buy 1,000 bales of cotton on account of A, 
and to buy for it out of A’s money remaining in B’s hands. B buys 
1,000 bales nf cotton in A’s name and so as not to render himself 
personally liable for the price A can revoke B’s authority to pay for 
the cotton 

Compensation for relocation by principal or renunciation by agent 

205. Whore then? is an express or implied contract that the agency 
should be continued toi any period of time, the principal must make 
compensation'* to the agent nr the agent to the principal, as the case 
may be, for any previous revocation or renunciation of the agency 
without sufficient cause. 

Notice of revocation or renunciation 

206. Reasonable notice must be given of meh l evocation or renun- 
ciation ; otherwise the damage thereby resulting to Ihc principal or 
the agent, as the rasr may be, must be mud? good to the one by 
the other 

Revocation and renunciation may be expressed oi implied 

207. Re\rcation and renunciation may be expressed i«i may be 
implied in the. conduct of the principal or agent respectively, 

Illvstration 

A empowers B to lei As house Afterwards A lets It himself. 
This is an implied revocation of B’s authority. 

When termination of agent’s authority takes effect as to agent, and as 
to third persons 

209. The termination of the authoiity of an agent doos not so far 
as regards the agent, take effect before it becomes known to him, or 
so far as regards third persons, before it becomes known to them. 

Illustrations 

(a) A directs B to sell goods for him, and agrees to give B five 
per cent commission on the price fetched by the goods. A afterwards* 
by letter, revokes B’s authority. B, after the letter is sen t but before 


•See s. 73, lupiu 
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he receives it, sells the goods for 100 rupees. The sale Is binding on 
A, and B is entitled to five rupees as his commission. 

(b) A, at Madras, by letter, directs B to sell for him some cotton 
lying ih a warehouse in Bombay, and afterwards, by letter, revokes 
his authority to sell, and directs B to send the cotton to Madras. B, 
afterwards receiving the second letter, enters into a contract with C, 
who knows of the first letter, but not of the second, for the sale to 
him of the cotton. C pays B the money, with which B absconds. C’a 
payment is good as against A. 

(c) A directs B, his agent, to pay certain money to C. A dies 
and D takes out probate to his will. B after A’s death, but before 
hearing of it, pays the money to C. The payment is good as against 
D, the executor. 

Agent’s duty on termination of agency by principal’s death or insanity 

209. When an agency is terminated by the principal dying or 
becoming of unsound mind the agent is bound to take on behalf of 
the representatives of his late principal, all reasonable steps for the 
protection and pieservalion of the interests entrusted to him 

Termination of sub-agent’s authority 

210. The termination of the authority of an agent causes the 
termination (subiect to the lules herein contained regarding the termi- 
nation of an agent’s authority) of the authority of all sub-agents 
appointed by him. 


Agent's Duty to Principal 

Agent’s duty in conducting principal’s business 

211. An agent is bound to conduct the business of his principal 
according to the directions given by the principal," or in the absence 
of any such directions, according to the custom which prevails in 
doing business of the same kind at the place where the agent conducts 
such business. When the agent acts otherwise, if any loss be sus- 
tained, he must make it good to his principal, and, if any profit accrues, 
he must account for it. 


Illustrations 

(a) A, an agent engaged in carrying on for B a business, in 
which it is the custom to invest from time 1o time, at interest, the 
moneys which may be in hand, omits to make such investment. A 
must make good to B the interest usually obtained by such investments. 

(b) B, a broker, in whose business it is not the custom to sell 
on credit, sells goods of A on credit to C, whose credit at the time 
was very high. C, before payment, becomes Insolvent B must make 
good the loss to A. 

Skill and diligence required from agent 

212. An agent is bound to conduct the business of the agency 
with as much skill as is generally possessed by persons engaged in 


•But see s, 189, supra. 
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similar business, unless (lie principal has notice of his want of skill 
The agent is always bound to act with reasonable diligence, and to 
use such skill as he possesses ; and to make compensation to hie 
principal in respect of the direct consequences of his own neglect, 
want of skill or misconduct, but not in respect of loss or damage which 
are indirectly or remotely caused by such neglect, want of skill or 
misconduct. 


Illustrations 

(o) A, a merchant in Calcutta, has an agent, B, in London, to 
whom a sum of money is paid on A’s account, with orders to remit. 
B retains Ihe money for a considerable time. A. in consequence of 
not receiving the money, becomes insolvent B is liable for the money 
and interest from the day on which it ought to have been paid, 
according to die usual rate, and for any further direct loss— as, c.0., 
by variation of rate of exchange— but not further. 

(b) A, an agent for the sale of goods, having authority to sell 
on credit, Bells to B on credit, without making the proper and usual 
enquiries as to the solvency nf B B, at the time of sudi sale, is 
insolvent. A must make compensation to his principal in respect of 
any loss thereby sustained. 

(r) A. an insurance-broker employed by B to effect an insurance 
on a ship, omits to see that the usual clauses are inserted in the policy. 
The ship is afterwards losr. In consequence of the omission of the 
Causes nothing can be recovered from the underwriters. A Is bound 
to make good the loss to B 

(d) A, a merchant in England, directs B, his agent at Bombay, 
who accepts the agency, to send him 100 bales of cotton by a certain 
ship. B, having it in his power to send the cotton, omits to do so. 
The ship arrives safely in England. Soon after her arrival the price 
of cotton rises. B is bound to make good to A the profit which he 
might have made by the 100 bales of cotton at the time the ship 
arrived, but not any profit he might have made by the subsequent rise. 

Agent’s accounts 

213. An agent is bound to render proper accounts to his principal 
on demand. 

Agents duty to communicate with principal 

214. It is the duty of an agent in cases of difficulty, to use sll 
reaso nab le diligence in communicating with his principal, and in seek- 
ing to obtain his instructions* 

Right of principal when agent deals, on his own account, in business 
of agency without principal's consent 

215. If an agent deals on his own account in the business of the 
agency, without first obtaining the consent of his principal and 
acq uaintin g him with all material circumstances which have come 
to his own knowledge on the subject, die principal may repudiate the 

• $$e s. 115, supra. 
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transaction, if the ease shows either that any material fact has been 
dishonestly concealed from him by the agent, or that the dealings 
of the agent have been disadvantageous to him. 

Illustrations 

(a) A directs B to sell A’s estate. B buys the estate for hims elf 
in the name of C. A, on discovering that B has bought the estate 
for himself, may repudiate the sale if he can show that B has dis- 
honestly concealed any material fact, or that the sale has been dis- 
advantageous to him. 

(b) A directs B to sell A’s estate. B. on looking over the estate 
before selling it, finds a mine on the estate which is unknown to A. 
B informs A that he wishes to buy the estate for himself, but conceals 
the discovery of the mine. A allows B to buy in ignorance of the 
existence of the mine. A, on discovering that B knew of the mine at 
the time he bought the estate, may either repudiate or adopt the sale 
at his option. 

Principal’s right to benefit gained by agent dealing on his own account 
in business of agency 

216. If an agent without the knowledge of his principal, deals in 
the business of the agency, on his own account instead of on account 
of his principal, the principal is entitled to claim from the agent any 
benefit which may have resulted to him from the transaction. 


Illusti a Lion 

A directs B. his agent, to buy a certain house for him. B tells 
A it cannot be bought, and buys the house for himself. A may, on 
discovering that B has bought the house, compel him to sell it to A 
at the price he gavp for it. 

Agent’s right of retainer out of sums received on principal’s account 

217. An agent may retain J out of any sum? received on account 
of the principal in the business of the agency, all moneys due to him- 
self in respect of advances made or expenses properly incurred by 
him in conducting such business, and also such remuneration as may 
be payable to him for acting as agent. 

Agent’s duty to pay sums received for principal 

216. Subject to such deductions, the agent is bound to pay to his 
principal all sums received on his account. 

When agent’s remuneration becomes due 

219. In the absence of Any special contract, payment for the per- 
formance of any act is not due to the agent until the completion of 
such act, but an agent may detain moneys received by him on account 
of goods sold although the whole of the goods consigned to him for 
sale may not have been sold, or although the sole may not be actually 
complete. 


tSce a. 28, infra. 
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Agent not entitled to temunmdon for business misconducted 

220. An agent who is guilty of mis conduct, m the business of the 
agency! is not entitled to any remuneration in respect of that part 
ox the business which he has misconducted, 

Illustrations 

(a) A employed B to recover 1,00,000 rupee.* from C, and to lay 
It out on good security. 9 recovers the 1,00,000 lupee* and lays out 
90,000 rupees on good security, but lays out 10,000 rupees on security 
which he ought to have known to be bad. whereby A loses 2,003 lupees. 
B is enlilled to remuneration for recovering the 1*00,000 rupees ana for 
investing the 90,000 rupees. He is not entitled to any remuneration 
for invesling the 10,000 rupees, and ho must make good the 2,000 
rupees to A. 

(b) A employs B to recover 1000 rupees firm C. Through B'a 
misconduct the money is not recovered. B is entitled to no remunera- 
tion for his services, but must make good the loss. 

Agent’s Lien on Principal’s Property 

221. In the absence of any contract to the contrary, an agent is 
entitled to retain goods, papers and other property, whether movable 
or immovable, of the principal received by him until the amount duo 
to himself for commission, disbursements and services in respect of the 
same has been paid or accounted for to him.* 

Principal’s Duty to Agent 

Agent to be indemnified against consequences of lawful acts 

222. The employer of an agent is bound to indemnify him against 
the consequences of all lawful acts dene by such agent in exercise of 
the authority conferred upon him. 

Illuat ration* 

fa) B, at Singapur, under m&irutf ions from A of Calcutta, contracts, 
with C tn deliver certain goods to him A dors not send the goods to 
B, and C sues B for breach of contract. B irforms A of the suit, and 
A authorizes him to defend the suit. B defends the suit, and is 
compelled to pay damages and costs, nnd incurs expenses. A is liable- 
io B for such damages, costs and expenses. 

(b) B, a broker at Calcutta, by the orders of A, a merchant 
there, contracts with C for the purchase of 10 casks of oil for A. After-- 
wards A refuses to receive the oil, and C sues B B informs A, who 
repudiates the contract altogether. B defends, but unsuccessfully, and 
has io pay damages and costs and incurs expenses. A is liable to B for 
such damages, costs and expenses. 

Agent to be indemnified against consequences of acts done in good faille 

222. Where one person employs another to do an act, and the 
agent does the act in good faith, the employer is liable to indemnify 

ft See ss. 196, 211, 212, 213, 214 and 218, supra. 

•Ac to the general lien of an agent who is a banker, fact0k> 
attorney or policy -broker, sec s. 171, supra. 

26 
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tfre agent against the consequences of that act, though H causes an 
injury to the rights of third persona. 

Illustration* 

(a) A, a decree-holder and entitled to execution of B's goods, 
requires the officer of the Court to seize certain goods representing 
them to be the goods of B. The officer seizes ihe goods, and is sued 
by C, the true owner of the goods. A is liable to indemnify the officer 
for the sum which he is compelled to pay to C, in consequence of 
obeying A’s directions. 

(b) B, at the request of A, sells goods in the possession of A, 
but which A had no* right to dispose of. B does not know this, and 
hands over the proceeds of the sale to A. Afterwards C, the true 
owner of the goods, sues B and recovers the value of the goods and 
costs. A is liable to indemnify B for he has been compelled to pay 
to C and for B's own expenses. 

Non-liability of employer of agent to do a criminal act 

224. Wheie one person employs another to do an act which is 
criminal, the employer is not liable to the agent, either upon an express 
or an implied promise, to indemnify him against the consequences of 
that act * 


Illustration? 

(a) A employs B to beat C, and agrees to indemnify him against 
all consequences of the act. B thereupon beats C, and has to pay 
damages to C for so doing. A is not liable to indemnify B for those 

* damages. 

(b) B, the proprietor of a newspaper, publishes, at As request, 
a libel upon C in the paper, and A agrees to indemnify B against the 
consequences of the publication, and all costs and damages of nny action 
in rasped thereof. B is sued by C and has to pay damages, and also 
incurs expenses. A is not liable to B upon the indemnity. 

Compensation to agent for injury caused by principal’s neglect 

225. The principal must make compensation to his agent in rasped 
of injuiyfc caused to such agent by the principal’s neglect or want 
of skill. 


Illustration 

% A employs B as a bricklayer in building a house, and puts up the 
Scaffolding himself. The scaffolding is unskilfully put up, and B is, in 
consequence, hurt. A must make compensation to B. 

Effect 0 / Agency on Contract with third person* 

Enforcement and consequences of agent’s contacts 

226. Contracts entered into through an agent, and obligations 
arising from acts done by an agent, may be enforced in the same 

* Set 8 . 24, supra. 

SCf. the Indian Fatal Accidents Act, 1655 (Xm of 1655). [General 
Ads, Vol. I, Ed. 1898.] 
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manner, and will have the same legal consequences, as if He co ntra ct s 
had been entered into and the acta done by the principal in person 

Illustration* 

(a) A buys goods from B, knowing that he is an agent for their 
sale, but not knowing who is die principal. B’s principal is the person 
entitled to claim from A the price of the goods, and A cannot, in a 
tuit by the principal, set-off against that claim a debt due to himself 
from B. 

(b) A, being B’s agent with authority to receive money on his 
behalf, receives from C a sum of money due to B. C is discharged of 
Yiis obligation to pay the sum in question to B. 

Principal how far bound when agent exceeds authority 

227. When an agent does more than he is authorized to do, and 
when the part of what he do*»i>, which is within his authority, can be 
separated from the part which is beyond his authority, so much only 
of whai he does as is within his authority, is binding as between him 
and his principal 


Illustration 

A, being owner of a ship and cargo, authorizes B to procure an 
insurance for 4,000 rupees on the ship. B procures a policy for 4,000 
rupees on the ship and another for the like sum on the cargo. A is 
bojnd 1o pay the premium for the policy on the ship, but not the 
premium lor the policy on the cargo. 

Principal not bound when excess of agent's authority is not separable 

228. Where an agent does more than he is authorized to do, and 
whaL he does beyond the scope of his authority cannot be separated 
from what is within it, the principal is not bound to recognize* the 
transaction. 


Illustration 

A authorizes B to buy 500 sheep for him. B buys 500 .sheep and 
200 lambs for one sum of 6,000 rupees. A may repudiate the whole 
transaction. 

Consequences of notice given to agent 

229. Any notice given to or information obtained by the agent* 
provided it be given or obtained in the course of the business transacted 
by him tor the principal, shall, as between the principal and third 
parties, have the same legal consequences as if it had been given to 
or obtained by toe principal. 


Illustrations 

(a) A is employed by B to buy from C certain good* **jUarbich C 
is the apparent owner, and buys them accordingly. In ttte course of 
the treaty for the sale, A learns that the goods really MottStd to D, 
but B is ignorant of that fact. B is not entitled to seUgff a debt owing 
to him from C against the price of the goods. 
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(b) A is employed by B to buy from C goods of which C is the 
apparent owner. A was, before he was so employed, a servant of C* 
and then learnt that the goods really belonged to D, but B is ignorant 
of that fact. In spite of the knowledge of his agent, B may set-off 
against the price of the goods a debt owing to him from C. 

Agent cannot personally enforce, nor be bound by contracts on behalf 

of principal 

290. In the absence of any contract to that effect, an agent cannot 
personally enforce contracts entered by him on behalf of his principal, 
nor is he personally bound by them. 

Presumption of contract to contrary 

Such a contract shall be presumed 10 exist in the following cases ' — 

(1) where the contract is made by un agent for the sale or pur- 
chase of goods for a merchant resident abroad ; 

(2) where the agent does not disclose the name of his principal; 

(3) where the principal, though disclosed, cannot be sued 

Rights of parties to a contract made by agent not disclosed 

231. If an agent makes a contract with a person who neither knows, 
nor has reason to suspect, that he is an agent, his principal may require 
the performance of the contract ; but the other contracting party has, 
as against the principal, the same rights as hr would have had as 
against the agent if the agent had been principal. 

If the principal discloses himself before the contract it? completed, 
the other contracting party may refuse to fulfil thp contract, if he 
can show that, if he had known who was the principal in the contract, 
or if he had known that the agent was not a principal, he would not 
have entered into the contract. 

Performance of contract with agent supposed to be principal 

232. Where one man makes a contract with another neither know- 
ing nor having reasonable ground to suspect that the other is an agent, 
the principal, if he requires the performance of the contract, can only 
obtain such performance subiect to the rights and obligations subsisting 
between the agent and the other party to the contract. 

Illustration 

A, who owes 500 rupees to B, sells 1,000 rupees 1 worth of rice to 
B. A is acting as agent for C in the transaction, but B has no know- 
ledge nor reasonable ground of suspicion that such is the case. C 
cannot compel B to take the rice without allowing him to set-off A’s 
debt. 

Right of person dealing with agent personally liable 

Stt. In cases where the agent is personally liable, a person dealing 
with him may hold either him or his principal, or both of them liable. 



appendix II - Mum Contract Art 


#9 

Illustration 

A enters into a contract with B to sell him 100 bales of cotton, 
and afterwards discovers that B was acting as agent for C. A may 
sue either B or C, or both, for the price of the cotton. 

Consequence of inducing agent or principal to act on belief that 
principal or agent will be held exclusively liable 

234. When a person who has made a contract with an agant 
induces the agent to act upon the belief that the principal only wfltt 
be held liable, or induces the principal to act upon the belief that the 
agtnt only will be held liable, he cannot afterwards hold liable the 
agent or principal respectively. 

Liability of pirtaided agent 

235. A person untruly" representing himself to be the authorized 
agent of another, and thereby inducing a third person to deal with 
lum as such agent, is liable, if his alleged employer does not ratify 
his acts, lo make compensation to the other in respect of any loss or 
damage which he has incurred by so dealing. 

Prison falsely Lontr acting as agtnt not entitled to perfoimance 

236. A person with whom a contract has been entered into in the 
character of agent is not entitled to require the performance of it if 
he was in reality acting, not as agent, but on his own account. 

Liability of principal inducing belief that agent's unauthorized acts 
were authorized 

237. When an agent has, without authority, done acts or incurred 
obligations to third persons on behalf ol his principal, the principal la 
bound by such acts or obligations if he has by his words or conduct 
induced such third persons to believe thar such arts and obligations 
were within the scope of the agent’s authority. 

Illustrations 

(aj A consigns goods to B for sale, and gives him instructions 
not to bell under a fixed price. C. being ignorant of B f s instructions, 
enters into a contract with B to buy the goods at a price lower than 
the reserved price A is bound by the contract. 

(b) A entrusts B with negotiable instruments endorsed in blank. 
B sells them to C in violation of private orders from A. The sale 
is good. 

Effect on agreement of misrepresentation or fraud by agent 

238. Misrepresentations made, or frauds committed, by agents 
acting in the course of their business for their principals, have the 
same effect on agreements made by such agents as if such misrepre- 
sentations or frauds had been made or committed by the principals 
but misrepresentations made or frauds committed, by agents, Iti matters 
which do not fall within their authority, do not affect their prindpsk 

— - * -r -*• 

•See s. 208, supra. 

§ Sea s. 230, supra. 
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Illustrations 

(a) A being B's agent for the sale of goods, induces C to buy 
them by a misrepresentation, which he was not authorized by B to 
make. The contract is voidable, as between B and C, at the option of C. 

<b) A, the captain of B’s ship, signs bills of lading without having 
received on board the good? mentioned therein The bills of lading 
are void as between B and the protended consignor. 

(Chapter XI of Partnership coveunq 5s 239 to 266 was repealed 
hy Indian Partnership Act, IX of 1932 ) 
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tome other act or thing with reference to the goods for the purpose of 
ascertaining the price, the property does net pass until such act or 
thing is done and the buyer has notice thereof. 

Sale of unascertained goods and appropriation 

23, (1) Where there is a contract tor the sale of unascertained or 
future goods by description and goods ot that description and in a 
deliverable state are unconditionally appropriated to tbe contract, either 
by the seller with the absent of the buyer or by the buyer with the 
assent of the seller, the property in the goods thereupon pbsmu. to the 
buyer Such assent may be expiesb or implied, and may be* given 
either before or af tci the appropriation is made. 

Delivery to carrier 

(2) Where, in pursuance of the contract, the seller delivers the 

r ls to the buyer or to u carrier oi oilier bailee (whether named 
the buyer m not) lor the puipcre ut transmission to the buyer, 
and does not leserve the right of disposal, he is deemed to havo uncon- 
ditionally appropriated the goods to ihc* contract. 

Coeds sent on appicval or a on sale or letum n 

24. When gouds arc delivered to the buyer on approval or 41 on 
sale or return " or other similar terms, the pioperty therein passes 
to tlie buyer — 

(a) when hr signifies lus approval or acceptance to the seller 
ot does any other nci adopting the transaction ; 

(b) if he does not signify his approval oi acceptance to the seller 
hut retains the goods without giving notice of rejection then, 
if a lime has been fixed for the return of the goods, on the 
expiration of such time, and. if no time has been fixed, on 
the cxpization of a reasonable time. 

Rc n ei\ alien of right of disposal 

25. (J) Where theie is a conduct for Ihc sale of specific goods 
or where goods are subsequently appropriated to the contract, the 
seller may, by the teims of the contiaci or appropriation reserve the 
right of disposal of the goods until certain conditions arc fulfilled. In 
such case, notwithstanding the deliveiy of the goods to a buyer, or 
to a r.iincr or other bailee for the purpose oi transmission to the 
buyer, the property in the goods doer not nass to the buyer until 
the conditions imposed by the seller are fulfilled 

(2) Where goods are shipped and by the bill of lading the goods 
are deliverable to the order uf seller or his agent, the seller is prong 
facie deemed to reserve the right of disposal 

(3) Where the seller of goods draws on the buyer fox the price 
and transmits the bill of exchange and bill of lading to the buyer 
together, to secure acceptance or payment of the bill of exchange, itn 
buyer is bound to return the bill of lading if he does not honour the 
bill of exchange and if he wrongfully retains the bill of lading the 
property in the goods does not pass to him. 

Risk 4 prims fade’ panes with property 

H Unless otherwise agreed, the goods remain at the setter’s r M e 
until the property therein is transferred ti> the buyer, but eftteti jth* 
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property therein fe transferred to the buyer, the goods are at the 
buyer’s risk whether delivery has been made or not: 

Provided that, where delivery has been delayed through the fault 
of either buyer or seller, the goods are at the risk of the party in 
fault as regards any loss which might not have occurred but for 
such fault : 


Provided also that nothing in this section shall affect the duties or 
liabilities of either seller or buyer as a bailee of the goods of the 
other party. 


Transfer of Title 
Sale by person — not the owner 

27. Subject to the provisions of this Act and of any other law for 
the time being in force, where goods are sold by a person who is not 
the owner thereof and who does not sell them under the authority or 
with the consent of the owner, ihe buyer acquires no better title to 
the goods than the seller had, unless the owner of the goodb is by hi s 
of sale notice thaL the seller has not authority to sell. 

Provided that, where a mercantile agent is, with the consent of the 
owner, m possession of the goods or of a document of title to the goods, 
any sale made by him, when acting in the ordinary course of business 
of a mercantile agent, shall be as valid as if he were expressly 
authorized by the owner of the goods to makp the same; provided 
that the buyer acts in good faith and has not at the time of the contract 
of sale notice ihat the seller has not authority to sell. 

Sa'e by one of joint owners 

28. If one of several joint owners of goods has the sole possession 
rf them bv permission of the co-owners, the property in the goods is 
transferred to any person who buys them of such joint owner in good 
faith and has not at the time of the contract of sale notice that the 
seller has not authority to sell 

Sale by person in possession under voidable contract. (IX of 1872 ) 

29. When the seller of goods has obtained possession thereof under 
a contract voidable under Section 19 or Section 19A of the Indian 
Contract Act, 1872, but the contract has not been rescinded at the 
time ol the sale, the buyer acquires a good title to the goods, provided 
ho buys them in good faith and without notice of the seller's defect of 
title. 

Seller or buyer in possession after sale 

30. (1) Where a person, having sold goods, continues nr is in 
possession of the goods or of the documents of title to the goods, the 
delivery or transfer by that person or bv a mercantile agent acting for 
him, of the goods or documents of title under any sale, pledge or 
other disposition thereof to any person receiving the Bame in good faith 
and without notice of the previous sale shall have the same effect 
as if the person making the delivery or transfer were expressly autho- 
rized by the owner of the goods to make the same. 

( 2 ) Where a person, having bought or agreed to buy goods, obtains, 
with the consent of the seller, possession of the goods or the documents 
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ttE title to the goods, the delivery or transfer by fhet person or by 
» mercantile agent acting for him, of the goods or dooumkrta of titio 
under any sale, pledge or other disposition thereof to any person receiv- 
ing the some in good faith and without notice of any lien or other 
right of the original seller in respect of the goods wall have effect 
as if such lien or right did not exist. 


CHAPTER IV 

Performance of the Contract 
Duties of seller and buyer 

31. It is the duty of the seller to deliver the goods and of the 
buyer to accept and pay fur them, in accordance with the terms of 
the contract of rale. 

Payment and delivery are concurrent conditions 

32. Unless otherwise ngteed, delivery of the goods and payment 
of the price an* roiicurtent conditions, that is to say, the seller shall 
be ready and willing to give possession of the goods to (he buyer 
in exchange lor the pi ire. and the buyer shall be ready and willing 
to pay the price in exchange lor possession of the goods. 

Delivery 

33. Delivery of goods sold may be made by doing anything which 
the parties agree shall be treated ns delivery or which has the effect 
of putting the goods in Iho possession of the buyer or of any person 
authorized lo hold them on his behalf. 

I'ffett of part dclivciy 

34. A delivciy of part of goods, in progress' r»f thr delivery of the 
whole, has the s.wip eft pci, foi the purpose of passing the property in 
such good.-, as a dt livery of the whole ; but n delivery of pail of the 
goods, with an intention of severing it lrum the whole, docs not operate 
as a delivciy of the remainder. 

Buyer to apply (or delivery 

35. Apart fiom ray express contract, the seller of goods is not 
bcund to dclivei them until the buyer applies for delivery. 

Rules as to ddhery 

38. n ) Whether it is for the buyer In take possession of the goods 
or foi the seller to send them ro the buyer is a question depending 
in each case on the contract, express or implied, between the partial. 
Apart from any such contract, goods sold are tp be delivered at the 
place at which (hey are at the time of the sale, and goods agreed to 
be sold are in be delivered at the place at which they are at tha 
time of the agreement to sell, or, if not then in existence, at the plate 
at which they are manufactured or produced. 

(2) Where under the contract of sale the seller is bound to sand 
the goods to the buyer, but no time for sending them is fixed, the 
idler is bound to send them within a reasonable time. 
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(3) Where the goods at the time of sale are in the possession of 
a third person, there is no delivery by seller to buyer unless and unfit 
such third person acknowledges to the buyer chat he holds the goods 
on his behalf : 

Provided that nothing in this section shall effect the operation of 
the issue or transfer of any document of title co goods. 

(4) Demand or tender cf delivery may be treated as ineffectual 
unless made at a reasonable hour What is a reasonable hour is a 
question of fact, 

(5) Unless otherwise agreed. <h? expenses of and incidents] to 
putting the goods into a deliverable state shall be borne by the seller. 

Delivery of wiong quantify 

37. (1) Where the seller delivers to the buyer a qu?n+ilv of goods 
less than he crncracted to sell, ihc buyer may reject them, but if the 
buyer accepts the goods so delivered he shall pay for them at the 
contract rate. 

(2) Where the seller delivers to the buyer a quantity of goods 
lerger than he contracted to sell, che buyer may accept the good* 
included in the contract and reject the rest, or he may reject the 
whole. If the buyei accepts the whole of the goods so delivered, he 
shall poy for them at the contract rate 

(3) Where the seller delivers to Ihe buyer the goods he contracted 
to sell mixed with goods of a different description not included in the 
contract the buver may accept (he goods which arc in arcordancc with 
the contract and reject the rest, or may reject the whole. 

(4) The provisions of this section arc subject to any usage of trade, 
special agreement or course of dealing between the parties. 

Instalment deliveries 

38. (1) Unless uthciwisc agreed, the buyer of goods is not bound 
to accept deliveiy thereof by instalments. 

(2) Where there is a contract for the sale oi goods *o be delivered 
hv stated instalments which are io be separatly paid for. and the 
Fvller makes no deliveiy or defective delivery in respect of on*' or 
more instalments, or the buyer neglects or refuses to take delivery 
of or pay lor one or moie instalments, it is a question in ecch case 
depending on the terms of ihe contract and the circumstances of the 
case, whether the breach rf contract is a repudiation of the whole 
contract, or whether it is e sevciable breach giving ri*e tn a claim 
for compensation, but not to a right to lieat the whole contract as 
repudiated. 

Delivery to carrier or wharfinger 

38. (1) Where in pursuance of a contract of rale, the seller is 
authorized or required to send the goods to the buyer, delivery of the 
goods to a carrier, whether named by the buyer or not, for the puipose 
of transmission to the buyer, or delivery of the goods to wharfinger for 
cafe custody, is prima fade deemed to be a delivery of the goods 
to the buyer. 

(2) Unless otherwise authorised by the buyer, the seller shall 
nuke such contract with the carrier or wharfinger on behalf of the 
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buyer m may be reasonable having regard to the nature of the good* 
and the other circumstances of the caae. If the seller omits so to do, 
and the goods are lost or damaged In course of transit or whilst la the 
custody of the wharfinger, the buyer may decline to tnaet the delivery 
to the carrier or wharfinger as a delivery to himself, or may hold the 
seller responsible in damages, 

(3) Unless otherwise agreed where goods are sent by the agller 
to the buver by a route involving sea transit, in dreumstaftoaa hi 
which it is usual to insure, the seller shall give such notice to the 
buyer as may enable him to insure them during their sea transit and 
if the seller fails so to do, the goods shell be deemed to be st his 
risk during Mich sea transit 

Risk where goods are delivered at distant place 

40. Where the seller of goods agrees to deliver them at his own 
risk at a place other than that where thev are when sold, the buyer 
shall, nevertheless, unless otherwise agreed, take any risk of deterio- 
ration in the goods necessarily incident to the course of transit. 

Buyer’s right of examining the goods 

41. fl) Where good* are delivered to the buyer which he has 
not previously examined, he is not deemed to have accepted them 
unless and until he has had a reasonable opportunity of examining 
them for the purpose of ascertaining whether they are in con fo r m ity 
with the contract. 

(2) Unless otherwise agreed, when the seller tenders delivery of 
goods to the buyer, he is bound, on request to afford the buyer 
a reasonable opportunity of examining the goods for die purpose of 
ascertaining whether they are in conformity with the contract. 

Acceptance 

42. The buyer is deemed to have accepted the goods when he 
intimates to the seller that he has accepted them, or when the goods 
have been delivered to him and he does any act in relation to them 
which is inconsistent with the ownership of the Beller. or when, after 
the lapse of a reasonable time, be retains the goods without intimating 
to the seller that he has rejected them 

Buyer not bound to return rejected goods 

43. Unless ofhewise agreed, where goods are delivered to the 
buyer and he refuses to accept them, having the right so to do, be Is 
not bound to return them to the seller, but it is sufficient if he 
intimates to the aeller that he refuses to accept them. 

Liability of buyer for neglecting or refusing delivery of goods 

44. When the seller is ready and willing to deliver the goods and 
requests the buyer to take delivery, and the buyer does not within a 
reasonable time after such request take delivery of the goods, he Is 
liable to the seller for any loss occasioned by his neglect or refusal 
to take delivery, and also for a reasonable charge for tile care and 
custody of the goods: 

Provided that nothing in this section shall affect the rights of the 
teller where the negfleet or refusal of the buyer to take delivery 
amounts to a repudiation of Ate contract 

* 
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CHAPTER V 

Rum or Unpaid Sells against tbs Goods 
* Unpaid teller * defined 

45. (1) Hie seller of goods is deemed to be in “unpaid seller” 
within flu meaning of this Act— 

(a) when the whole of the price has not been paid or tendered ; 

(b) when a bill of exchange or other negotiable instrument has 
been received as conditional payment, end the condition on 
which it was received has not been fulfilled by reason of the 
dishonour of the instrument or otherwise. 

(2) In this Chapter, the term “ seller* 1 includes any person who 
is in me position of a seller, as, for instance, an agent of the seller to 
whom the bill of lading has been indorsed, or a consignor or agent 
who has himself paid, or is directly responsible for, the price. 

Unpaid seller's rights 

4$. (1) Subject to the provisions of this Act and of any law for 
the time being in force, notwithstanding that the property in the goods 
may have passed to the buyer, the unpaid seller of goods, as such, 
has by implication of law— 

(a) a lien on the goods for the price while he is in possession 
of them; 

(b) in case of the insolvency of the buyer a right of stopping 
the goods in transit after he has parted with the posses- 
sion of them ; 

(c) a right of re-sale as limited by this Act 

(2) Where the property in goods has not passed to the buyer, 
the unpaid seller has, in addition to his other remedies, a right of 
withholding delivery similar to and ro- extensive with his rights of lien 
and stoppage in transit where the property has passed to the buyer. 

Unpaid Seller’s Lien 


Seller’s Ken 

47, (1) Subject to the provisions of this Act, the unpaid seller of 
floods who is in possession of them is entitled to retain possession of 
them until payment or tender of the price in the following caaea, 
namely 

(a) where the goods have been sold without any stipulation 
as to credit; 

(b) where the goods have been sold on credit, but the term of 
credit baa expired; 

(c) where the buyer becomes insolvent. 

(2) The seller may exercise his right of lien notwithstanding that 
he is in possession of the goods as agent or bailee for the buyer. 

Part delivery 

4& Where an unpaid seller ho made part delivery of the goods, 
he may exercise his riffht pf lien cm the remainder, unto* mh port 
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(4) Where the seller expressly reserves a right o i m-sele in 4*9* 
the buyer should make default, and, on the buyer making dmjft 
re-sells the goods* the original contract of sale is thereby rescinded, 
but without preudice to any claim which the seller may have fofr 
damages. 


CHAPTER VI 

Sons for Breach or the Contract 

Suit for price 

55. (1) Where under a contract of sale the property in the floods 
has passed to the buyer and the buyer wrongfully neglects or refuses 
to pay for the goods according to the terms of this contract* the seller 
may sue him for the price of the goods. 

( 2 ) Where under a contract of sale the price la payable on a 
certain day irrespective of delivery and the buyer wrongfully neglects 
or refuses to pay such price, the seller may sue him for the prJ©§ 
although the property in the goods has not passed and the goods have 
not been appropriated to the contract. 

Damages for non-acceptance 

56. Where the buyer wrongfully neglects or refuses to accept and 
pay for the goods, the seller may sue him for damages for non- 
acceptance. 

Damages for non-delivery 

57. Where the seller wrongfully neglects or refuses to deliver the 
goods to the buyer, the buyer may sue the seller for damages for 
non-delivery. 

Specific performance (1 ot 1877 ) 

58. Subject to the provisions of Chapter II of the Specific Relief 
Act* 1877, in any suit for breach of contract to deliver specific or 
ascertained goods, the Court may, if it thinks fit, on the application 
of the plaintiff, by its decree direct that the contract shall be performed 
Specifically, without giving the defendant the option of retaining the 
goods on payment of damages. The decree may be unconditional, or 
upon such terms and conditions as to damages, payment of the price or 
otherwise, as the Court may deem just, ana the application of the 
plaintiff may be made at any time before the decree. 

Remedy for breach of warranty 

58. (1) Where there is a breach of warranty by the seller, or 
where the buyer elects or is compelled to treat any breach of a con- 
dition on the part of the seller as a breach of warranty, the buyer is 
not by reason only of such breach of warranty entitled to reject the 
goods ; but he may— 

(a) set up against the seller the breach of warranty in diminu- 
tion or extinction of the price; or 

(b) sue *he seller for damages for breach of warranty. 

( 8 ) The fact that a buyer has set up a breach of warranty In 
diminution or extinction of die price does no* prevent him frees aging 
for the same breach of warranty if he has suffered furtfritr danuga. 
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Repudiation of contact before doe dote 

ft Where either party to a contract of sale repudiates the contract 
before the date of delivery, the other may either treat the contract as 
subsisting and wait till the date of delivery, or he may treat the 
contract as rescinded and sue for damages for the breach. 

Interest by way of damages and special damages 

II. (1) Nothing in this Act shall affect the right of the seller or 
the buyer to recover interest or special damages in any case where by 
law interest or special damages may be recoverable, or to recover the 
money paid where the consideration for the payment of it has failed. 

(2) In the absence of a contract lo the contrary, the Court may 
award interest at such rate as it thinks fit on the amount of the price — 

(a) to the seller in a suit by him for the amount of the price 

—from the date of the tender of the goods or from the 

date on which the price was payable ; 

(b) lo the buyer in a suit by him for the refund of the price 

in a case of a breach of the contract on the part of the 

seller— from the date on which the payment was made. 


CHAPTER VII 
Miscellaneous 

Exclusion of implied terms and conditions 

12. Where any right, duty or liability would arise under a contract 
of sale by implication of law, it may be negatived or varied by express 
agreement or by the course of dealing between the parties, or by 
usage, if the usage is such as to bind both parties to the contract. 

Reasonable lime — a question of fact 

gS. Where in this Act any reference is made to a reasonable time, 
the question what is a reasonable time is a question of fact 

Auction sale 

64. In the case of a sale by auction— 

(1) where goods are put up for sale in lots, each lot is prtma 
facie deemed to be the subject of a separate contract of sale; 

(2) the sale is complete when the auctioneer announces Its com- 
pletion by the fall of the hammer or in other customary manner ; and, 
until such announcement is made, any bidder may retract his bid ; 

(3) a right to bid may be reserved expressly by or on behalf of 
tite seller and, where such right is expressly so reserved, but not 
otherwise, the seller or any one person on his behalf may, subject to 
the provisions hereinafter contained, bid at the auction ; 

(4) where the sale is noi notified to be subject to a right to 
bid on behalf of the seller, it shall not be lawful for the seller to 
bid himself or to employ any person to bid at such sale, or for the 
auctioneer knowingly to take any bid from the seller or any such 
person ; sad any sale contravening this rule may be treated as fraudu- 
lent by the buyer; 
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(5) the aale may be notified to be subject to a mewed or 
mice; 

(6) it die eelier maim use of pretended bidding to raise the 
the sale is voidable at the option of the buyer. 

Repeal 

fi5. Chapter VII of the Indian Contract Act, 1672, is hereby 
repealed. 

Savings 

16. (1) Nothing In this Act or in any repeal effected thereby shall 
affect or be deemed to affect— 

(a) any right, tide, interest, obligation or liability already acquired, 

accrued, or incurred before the commencement of this 
Act, or 

(b) any legal proceedings or remedy in respect of any such right, 

title, interest, obligation or liability, or 

(c) anything done or suffered before the commencement of this 

Act, or 

(d) any enactment, relating to the sale of goods which Is not 

expressly repealed by this Act, or 

(e) any rule of law not inconsistent with this Act. 

(2) The rules of insolvency relating to contracts for the sale of 
goods shall continue to apply thereto, notwithstanding anything con- 
tained in this Act 

(3) The provisions of this Act relating to contracts of sale do 
not apply to any transaction in the form of a contract of sale which 
is intended to operate by way of ’mortgage, pledge, charge or other 
security. 
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THE 

INDIAN PARTNERSHIP ACT, 1932 

(ACT IX OF 1932) 

(Panted by the Indian Legislature) 

(Received the Assent of the Governor-General on the 
Bth April 1932) 


An Act to define and amend the law relating to partnership 

Whiuas it i« expedient to define and amend the law relating to 
partnership , It is hereby enacted as follows — 


CHAPTER I 
Preliminary 


Short tide, extent and commencement 

1. (1) This Act may be called the Indian Partnership Act, 1932 

(2) It extends to the whole of British India, including British 
Baluchistan and the Santhal Paraganas 

(3) It shall come into force on the 1st day of October, 1932, except 
Section 69, which shall come into force on the 1st day of October, 1933. 

Definitions 

2* In this Act, unless there n anything repugnant in the subject 
or context,— 

(a) an “act of a fiim ” means any act or omission by all the 

parties, or by any partnei or agent of the firm which gives 
rise to a right enforceable by oi against the firm , 

(b) "business" includes every trade, occupation and piofession; 
(e) “ prescribed w means prescribed by rules made under this Act , 
(d) "third party" used in relation to a firm or to a partner 

therein means any person who is not a partner m the firm; 


(IX of 1872 ) 

(«) expressions used but not defined m this Act and defined m 
the Indian Contract Act 1872, shall have the meanings a*~ 
to them to that Act 



* 


Appendix tV -Indian Partnership Act 

Application of promo* of Act IX of 187a (IX of 187a) 

& The unrepealed provisions of the Indian Contract Act, 1872. 
save in id for as they are inconsistent with the express provisions 01 
this Act, shall continue to apply to firms. 


CHAPTER n 

The Natube or Partnership 

Definition of “ partnership ”, “partner", “firm" and “firm name 4 * 

A “ Partnership " is the relation between persons who have agreed 
to share the profits of a business carried on by all or any of them 
acting for all* 

Persons who have entered into partnership with one another are 
called individually “partners'* and collectively “ a firm", and the 
name under which their business is carried on is called the “firm 
name". 


Psrtnexahip not created by status 

S. The relation of partnership arises from contract and not from 
status : 

and, in particular, the members of a Hindu undivided family carry- 
ing on a family business as suck or a Burmese Buddhist husband and 
wife carrying on business as such are not partners in such business. 

Mode of determining existence of partnership 

8. In determining whether a group of persons is or is not a firm, 
or whether a person is or is not a partner in a firm* regard shall be 
had to the real relation between the parties, as shown by all relevant 
facts taken together. 

Explanation 1.— The sharing of profits or of gross returns arising 
from property by persons holding a joint or common interest in that 
property does not of itself make such persons partners. 

Explanation 2,— The receipt by a person of a share of the profits 
of a business, or of a payment contingent upon the earning of profits 
or varying with the profits earned by a business, does not of itself 
make him a partner with the persons carrying on the business ; and 
}n particular, the receipt of such share or payment— 

(a) by a lender of money to persons engaged or about to engage 

Jn any business. 

(b) by 8 servant or agent, as remuneration, 

(c) by the widow or child of a deceased partner, as annuity, or 

(d) by a previous owner or part-owner of the business, as con- 

sideration for the sale of the goodwill or share thereof, 

does not of itself make the receiver a partner with the persons carrying 
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Partnership at will 

7. Where no provision is made by contract between the partners 
for the duration or their partnership, or for the determination of their 
partnership, the partnership is 14 partnership at will”. 

Particular partnership 

1 A person may become a partner with another person in parti- 
cular adventures or undertakings. 

CHAPTER m 

Relations or Pabtnirs to Onf Another 
General duties of partners 

i. Partners are bound to carry on the business of the firm to 
Jthe greatest common advantage, to be just and faithful to each other, 
(and to render true accounts and full information of all things affecting 
the firm to any poitner or his legal representative 

Duty to indemnify for loss caused by fraud 

10. Eveiy partner shall indemnity the firm for any loss caused 
to it by hi* fraud in the conduct of the business of the firm. 

Determination of rights and duties of partners by contract between 
the paitneis 

11. (1) Subject to the provisions of this Act, the mutual rights 
and duties of the paitneis of a firm may be determined by contract 
between the partnei s, and such conti act may be express or may be 
implied by a couisp of dealing 

Such contract may be varied by consent of all the partners, and 
such consent may be expie&s oi may be implied by a couise of dealing 

Agreements in restraint of trade 

(2) Notwithstanding anything contained in Section 27 of the Indian 
Contract Act 1272, such contracts may provide that a partner shall 
not carry on any business other than that of the firm while he is 
a partner. 

ftc conduct of the business 

12, Subject to contract between the partners— 

(a) every partner has a right to take part in the conduct of the 

business ; 

(b) every partner is bound to attend diligently to his duties 

in the conduct of the business ; 

(c) any difference arising as to ordinary matters connected with 

business may be decided by a maimity of the partners and 
every partner shall have the right to express his opinion 
before (he matter is decided, but no change may be made 
in the nature of the business without the consent of all 
f the partners ; and 

W every partner has a right to have a c c es s to and to inspect 
and copy any of the books of the firm. 
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Mutual right and Habifitki 

ML Subject to contract between the putntn^* 

(a) a partner la not entitled to receive remuneration for taking 

part in the conduct of the buiineee ; 

(b) the partners ere entitled to share equally in the profits earned, 

ana dull contribute equally to the losses sustained by the 
firm ; 

(c) where a partner is entitled to interest on the capital sub- 

scribed by him such interest shall l>e payable only out of 
profits; 

(d) a partner making, lor the purposes of the business, any pay- 

ment or advance beyond the amount of capital he has agreed 
to subscribe, is entitled to interest thereon at the rate erf sue 
per cent per annum ; 

(e) the firm shall indemnify u partner In respect of payments 

made and liabilities incurred by him -- 
(0 ui the ordinary und propel* conduct of the busliua*, and 
( 11 ) in doing such act. In an emergency, for the purpose of 
protecting the firm from loss, as would be done by a 
person of ordinary prudence. In h>* own case, under 
similar circumstances , and 

(f) u paitner shall indemnify the firm for any loss caused to 

it by his wilful neglect in the conduct of the business of the 
firm. 

The property of the firm 

14. Subject to contract between the partners, the property of the 
firm includes all property and rights and interests in property originally 
brought into the stock of the firm, or acquired, by purchase or other- 
wise, by or for the firm, or for the purposes and in the course of the 
business of the firm, and Includes also the goodwill of the business. 

Unless the contrary intention appears, property and rights and 
interests in property acquired with money belonging 1o the firm are 
deemed to have been acquired for the firm. 

Application of the property of the firm 

15. Subject to contract between the partners, the property of the 
firm shall be held and used by the partners exclusively for the purposes 
of the business. 

Personal profits earned by partners 

If. Subject to contract between the partners,— 

(a) if a partner derives any profits for himself from any transac- 
tion of the firm or from the use of the property or business 
connection of the firm or the firm name, he shall account 
fur that profit and pay it to the firm; 
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Rights and duties of partners after a change in the firm 

17. Subject to contract between the partners,— 

(a) where a change occurs in the constitution of a firm, the mutual 

rights and duties of the partners in the reconstituted firm 
remain the same as they were immediately before the change, 
as far as may be ; 

after die expiry of the term of the firm, and 

(b) where a firm constituted for a fixed term continues to carry 

on business aftei the expiry of that term, the mutual rights 
and duties of the partners remain the same as they were 
before the expiry, so far as they may be consistent with the 
incidents of partnership at will; and 

where additional undertakings arc carried out 

(c) where a firm constituted to carry out one or more adventures 

or undertakings carries out other adventures or undertaking 
the mutual rights and duties of the partners in respect of the 
other adventures or undertakings are the same as those in 
respect of the original adventures or undertakings 


CHAPTER IV 

Relations or Partners to Third Parties 
Partner to be agent of the firm 

1& Subject to the provisions of this Act a partner is the agent of 
the firm for the purposes of the business or the firm. 

Implied authority of partner as agent of the firm 

^ x U. (1) Subject to the provisions of Section 22, the act of a partner 
*whlch is done to cany cm, in the usual way, business of the kind 
carried on by the firm, binds the firm. 

Hie authority of a partner to bind the firm conferred by this 
section u called his “implied authority”. 

(2) In the absence of any usage or custom of trade to the contrary, 
the implied authority of a partner does not empower him to— 

(a) submit a dispute relating to the business of the firm to arbitra- 

tion, 

(b) open a hanking account on behalf of the firm in his own 

name, 

(c) compromise or relinquish any claim or portion of a claim by 

the firm, 

(d) withdraw a suit or proceeding filed on behalf of the firm, 

(•) admit any liability in a niit or prornadfngs against die firm, 
0) acquire immovable prop e rt y on behalf of the firm, 

(g) transfer immovable property belonging to the firm, or 

(h) enter into partnership on behalf of the film. 
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E »tc i> j Son and restriction of partner*! implied authority 

M. tte partners in a firm may, fay contract between the partners, 
extend or restrict the implied authority of any partner. 

Notwithstanding any such restriction, any act done by a partner 
on behalf of the firm which falls within his implied authority binda 
the firm, unless the person with whom he Is dealing knows of the 
restriction or does not know or believe that partner to be a partner. 

Partner*! authority in an emergency 

21. A partner has authority, in any emergency, to do all such acts 
for the purpose of pr ot ect i ng the firm from loss as would be dene by 
a person of ordinary prudence, in his own case, acting under si m i lar 
circumstances, and such acts bind the firm. 

Mode of doing act to bind firm 

22. In order to bind a firm, an act or instrument done or executed 
by a parkier or other person on behalf of the Ann shall be done or 
executed in the firm name, or In any other manner expressing or 
implying an intention to bind the firm. 

Effect of admissions by a partner 

23. An admission or representation made by s partner concerning 
the affairs of the firm is evidence against the firm, if it is made In the 
ordinary course of business. 

Effect of notice to acting partner 

24 Notice to a partner who habitually acta in the business of the 
firm of any matter relating to the affairs of the firm operates as notice 
to the firm, except in the case of a fraud on the firm committed by 
or with the consent of that partner. 

liability of a partner for acts of the firm 

25. Every nartner is liable, jointly with all the other pat teem and 
also severally, for all acts of the firm done while he is a partner. 

Liability of the firm for wrongful acb of a partner 

26. Where, by the wrongful act or omission of a partner acting 
in the ordinary course of the business of a firm, nr with the authority 
of his partners, loss or injury is caused to any third party, or any 
penalty is incurred, the firm is liable therefor to the same extent as 
the partner. 

Liability of firm for misapplication by partners 

27. Where— 

(a) a partner acting within his apparent authority motives money 

or property from a third party and misapplies It, or 

(b) a firm in the course of its business receives mousy or pro- 

perty from a third party, and the money or property »• 
misapplied by spy of the partners while it is in the cuttody 
of the firm, 

the firm is liable to make 


good the loss 
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Holding one 

H (1) Any one who by words spoken or written or by conduct 
repr e sents himself, or knowingly permits h i m s el f to be represented, 
to be a partner in a firm, is liable as a partner in that firm to any one 
who has on the faith of any such representation given credit to the 
firm, whether the person representing himself or represented to he 
g partner does or does not know that the representation has reached 
the person so giving credit 

(2) WheijMfter a partner’s death the business is continued in 
the old firm JHhe, the continued use of that name or of the deceased 
partner's name as a part thereof shall not of itself make his legal repre- 
sentative or his estate liable for any act of the firm done after his 
death. 


Rights of transferee of a partner’s interest 

29. (1) A transfei b> a partner of his interest in the firm, either 
absolute or by mortgage, or by the creation by him of a charge on 
Such interest, does not entitle the transferee, during toe continuance 
of toe firm, to interfeie in toe conduct of toe business, or to require 
accounts, or to inspect the books of the firm, but entities the transferee 
only to leceive toe share of profits of the transferring partner, and 
the transferee shall accept the account of profits agreed to by the 
partners 

(2) If the firm is dissolved, or if the transferring partner ceases 
to be a partner, the transferee is entitled as against the remaining 
partners to leceive the share of the assets of the firm to which the 
tranafemng partner i* entitled, and, for the purpose of ascertaining 
that shaie, to an account as from the date of toe dissolution. 

Minors admitted to the benefits of partnership 

29. (1) A person who is a minoi according to the law to which 
he is subiecl may noi he a partner in a firm, but, with the consent 
of all the paitneis for the time bring, he may be admitted to the 
benefits of partnership 

(2) Such minor has a light In surh sharr of the property and 
of the profits of thp firm as may be agreed upon and he may have 
access to and inspect and ropy any nf the accounts of the fiim 

(3; Sm, h-jmn ors aha n^ is liable foi toe arts^of the firm, but the 
minor is 'noi personally liable" for any such act. * 

(4) Such minor mnv not sue the partners for an account or 
payment of his share of the property or profits of the firm, save when 
severing his connection with the firm, and in such case the amount 
of his share shall be determined by a valuation made as far as possible 
in accordance with the rules contained in Section 48: 

Provided that all the partners acting together or any partner 
entitled to dissolve the firm upon notice to other partners may elect 
m such suit to dinolve the firm, and thereupon the Court shall 
proceed with the suit as one for dissolution and for settling accounts 
between the partners, and the amount of the share of the minor shall 
be determined along with the shares of the partners. 

(5) At any time within six months of his attaining majority, or 
of his obtaining knowledge that he had been admitted to the bnafite 
of partnership, whichever date is later, such perso n nugr give public 



Appendix IV -him Pmmihip Act jgX, 

Mtia tfaat he has elected to become or that he has elected not to 
»*&*! ** « partner to toe fan, and ftuch notice shall determine hit 
PoaftSon aa regards toe fan: 

Provided that, il he fails to give such notice, he shall become a 
partner to the firm on the expiry of the said six months. 

(6) Where any person has been admitted as a minor to the benefits 
of partnership in a firm, the burden of proving die fact that such 
person had no knowledge of uich admission until a particular date 
after the expiry of six months of his attaining majority shall lie on 
the person asserting that fact. 

(7) Where such person becomes a partner,-* 

(a) his rights and liabilities as a minor continue up to the 

date on which he becomes a partner, but he also becomes 

personally liable to third parties for all nets of the firm 
done since he was admitted to the benefits txi partnership, 
and 

(b) his abate in the property and profits of the firm shall be 

toe share to which he was entitled ns a riunor, 

(8) Where such person elecls not to become a partner,— 

(a) his rights and liabilities shall continue lo lie those of a 
minor under this section up to the date on which he gives 
public notice. 

(b) his share shall not be liable for any acts of the firm done 
after the date of the notice, And 

(c) he shall be entitled to sue the paitncrs for his share of the 
property and profits in accordance with Fub- section (4). 

f9) Nothing in sub-sections (7) and (B) shall affect the provisions 
of Section 28. 


CHAPTER V 

iNcowr and Outgoing Pam ms., 


Introduction of a partnet 

31. (1) Subject to contrart between the partners and to the pro* 
visions of Section 30, no person shall be introduced as a partner into 
a firm without the consent of all the existing partners 

(2) Subject to the provisions of Section 80, a person who is intro- 
duced as a partner into a firm does not thereby become liable for 
any act of the firm done before he became a partner 


Retirement of a partner 

12. (1) A partner may retire— 

(a) with toe consent of ell toe other partners, 

(b) in accordance with an express agreement by toe partners, 


(c) Where the partnership is at will, by giving notice in 
to all the other partners of his intention to retire. 

(2) A retiring partner may be discharged from any UabiUty to 
my third party lor acts of the firm done before hie retirement by an 
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agnwmcnt ntO* by him with such third party and 4m motnoa of the 
reconstHutod firm, end such agreement may be implied by ■ course 
of fifling between such third party and the reconstituted firm after 
he had knowledge of the retirement. 

(S) Notwithstanding the retirement of a partner from a firm, he 
end the partners continue to be liable as partners to third parties for 
any act done bv any of them which would have been an act of the 
firm if done before the retirement, until public notice u given of the 
retirement: 

Provided that a retired partner is not liable to any third party who 
deals with the firm without knowing that he was a partner. 

(4) Notices under sub-section (3) may be given by the retired 
partner or by any partner of the reconstituted firm. 

Expulsion of a partner 

33. (]) A partner may not be expelled from a firm by uiy 
majority of the partners, save in the exercise in good faith of powers 
conferred by contract between the partners 

(2) The provisions of sub-sections (2), (3) and (4) of Section 32 
shall apply to an expelled partner as if he w»re a retired partner. 

Insolvency of a partner 

34. (1) Where a partner in a firm is adjudicated an insolvent he 
ceases to be a partner on the date On which the order of adjudication 
is made, whether or not the firm is thereby dissolved. 

(2) Where under a contract between the partners the firm is not 
dissolved by the adjudication of a partner as an insolvent, the estate 
of a partner so adjudicated is not liable for any act of the find and 
the firm is not liable for anv act of the insolvent, done after the date 
on which the order of adjudication is made. 

Liability of estate of deceased partner 

35. Where under a contract between the partners the firm is not 
dissolved by the death of a partner, the estate of a deceased partner 
is not liable for any act of the firm done after his death. 

Rights of outgoing partner to carry on competing business 

33. (1) An outgoing partner may cany on a business competing 
With that of the firm and he may advertise such business, but, subject 
to contract to the contrary, he may not — 

(a) use the firm name, 

(b) represent himself as carrying on the business of the firm, or 
fr) solicit the custom of persons who were dealing with the firm 

before he ceased to be a partner. 

Agreements in restraint of trade (IX of 187a) 

(2) A partner may make an agreement with his partners that on 
Ceasing to be a partner he will not carry on any buaiMMi to 

that of the fitra within a specified period or within specified local 
limits; and. notwithstanding anything contained in Section 27 of the 
Indian Contract Act, 1872, such agreement shall be valid if the restrfo* 
imposed are reasonable. 
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Rigfct of outgoing partner in certain met to chare subsequent profits 

37. Where any member or « film has died or otherwise oeaaed 'o 
be a partner, and die surviving or continuing partners carry on the 
business of die firm with the property of the Aim without any final 
settlement of account* as between them dnd the outgoing partner cr 

. hu estate, then in the absence at .t contract to the contrary, the out- 
going partner m hu> estate is entitled at ihe option of himself or his 
representatives to such bhaic ut the piofits made sauce be ceased to 
be a partnei as may bo uttnbu table to the use of his share of the 
property of the firm ot to uitcrc t .it the i.iU» of six pci cent per 
annum on the amount n 1 hit share in the property of the fixm 

Provided that wheie by cotili act between the partners an option 
is given to surviving or continuing partnris to pui chase the interest 
of a deceased m outgoing partnei and th.it option v duly exercised, 
the estate of the deceased paitnei 01 the outgmny partnei 01 his 
estate, as the case may lie is net enlillirl to any nuthei or other share 
of piofits, but if any paMnei issummg «e ait in exemsc of the optijn 
does not »n all lnaternl l r specl cmnpK ynh the teims thereof, he is 
liable to account undei Ihe fmogonig pioviaons nl this section. 

K' vocation oi ion turn mg guaunut by change in him 

38. A continuing mwruiUc r ’iw i to a fi . in in i a liiiid party ill 
lespect of the tran&ution* of a film is in llu absime of agreement 
to the contra! y, icvokid as to fut m 1i ansae lions from the date of 
any rhange urthe constitution of the firm 


CHAPTER VI 
Disjoin lion oi \ Tikm 


Dissolution of a him 

30. The dissolution of i paifiici hip bflwicn all Ihr pulilers of 
a firm i s mllcd tin * dissolutioii «► llu huu 

Dissolution by agi cement 

40 A film may lie dPsoh tl w ill i lit « hit ml of ill the partner* 
or in accoidance with a eonti n buy mi tin u » met* 


Compulsory dissolution 
41. A firm is dissolved 

(a) by the adjudication of all tin pail mi oi of all the partners 
but one os insolvent, or 

(b) by the happening of anv o\*r\t which makes it unlawful 
far file ousinesb of the fiim to he earned on or for the 
partners to carry it mi in p ifcnmhip 

Provided that, whcic more than one separate adventure or under* 
taking la carried on by the firm, the illegality of one or more dull 
not of itself cause the dissolution of the firm m respect of its lawful 
adventures and undertakings, 
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Dtosobtm on the happening of certain contingencies 

42. Subject to contract between the partners, a firm ii dissolved— 

(a) if constituted for a fixed term, by the expiry of that term : 

(b) if constituted lo carry out one or more adventures or 
undertakings by the completion thereof; 

(c) by the death of a partner; and 

(d) by the adjudication of a partner as. an insolvent 

Dissolution by notice of paitiienhip at will 

42. (1) Where the fiai tnership is at will, the firm may be dis- 
solved by any partner giving notice in writing to all the other partners 
of his intention to dissolve the film 

(2) The firm is d isbolvtxi as from the date mentioned in the 
notice as the date of dissolution or if no date is so mentioned, as from 
the date of the communication of the notice 

Dissolution by the Couit 

44 At the suit of a partner, the Court may dissolve a firm on 
any of the following grounds, namely: — 

(a) that a partner has become of unsound mind, in which ca&e 
the suit may be brought as well by the next friend of the partner 
who has become of unsound mind as by any other partfier ; 

(b) that a partner, other than the partner suing, has become 
in any way permanently incapable of performing his duties as partner ; 

(c) that a partner, other than the partner suing, it guilty of 
conduct which is likely to tiffed prejudicially the carrying on of the 
business, regard being bad U the tmLuip of the business; 

(d) that a partner, other than Ihc p.uincr suing, wilfully nr per- 
sistently commits broach nf Hgueunnls ivhilina lo the management ?f 
Ihe affairs of the firm i>l (he con (hut nl it « Implies* , oi otherwise so 
conducts himself in mattcis t dating ti the business that it is nol 
reasonably practicable for the other partner** lo carry on the business 
in partnership with him ; 

(V or 1908) 

(p) that a partner, other than the pnrtnoi suing, has in any way 
transferred the whole of his inteieM. m the firm to a third party, or 
has allowed his ahare lo be charged under the provisions of Rule 49 
of Order XXI of the First Schedule to the Code of Civil Procedures 
1908, or has allowed it to hr .-.old m Ihe recovery of arrears of land 
revenue or of any duos lccovernblr as arrcais of land revenue due 
by the partner; 

(/) that the business of the firm cannot bo carried on save at 
a loss; or 

(g) on any other ground which renders it just and equitable 
that the firm should be dissolved. 

Liability for acts of partners done after dissolution 

48. (1) Notwithstanding the dissolution of a firm, the partners 
eontinue to be liable as such to third parties for any act done by any 
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of than which would have been an act of the firm it dona before the 
dissolution, until public notice u given of the dissolution 

Provided that the estate of a partner who die? or who u adjudi- 
cated an insolvent or of a partner who not having been known to 
the person dealing with the firm to be a partner, vetuea ftom the 
firm, la not liable under this section for acts done after the date on 
which he ceases to be a partner 

(2) Notices under sub-section (11 may be gnen bv any partner 

Right of partner? to base business wound up after dissolution 

4*. On the dissolution of a firm every partnei ot his represen- 
tative is entitled, as against all the othei pai triers oi theli representa- 
tives, to have die propeity of the firm applied m payment of the 
debts and liabilities of the him and to have the surplu distxlbutsd 
among the partneib or then lepiesenlatives acini ding to their rights 

Continuing authority of partners for purposes of winding up 

47 After the dissolution of a film Ihi authority of each partner 
to bmd the firm and the other mutual right* and obligations of the 
partners, continue notwithstanding the dissolution so far ns may be 
necessary to wind up the affairs of the firm and to complete transac- 
tions begun but unfinished at the time of th*- dissolution but not 
otherwise * 

Provided that the firm is m no case bound by the act"* of a partner 
who has been adjudicated insolvent but this proviso does not affect 
the liability of any person who has aftei the adjudication icpresented 
himself oi knowingly permitted himself to be lepiesrnted a* a partner 
of the insolvent 

Mode of settlement of accounts between partners 

48. In settling the accounts of a him after di Milution Iht follow- 
ing rules shall subject to agicc.menL by partners be ohseised 

(a) Losses including dLfiriennes of capital shall be paid first 
out of profits, next out ot capital and lastly if necessary, 
by the partners individually in the propoi turns in which 
they were entitled to share profits 

(b) Hie assets of the firm including am sums contributed by 
the partners to make up deficiencies oi capitil shall be 
applied in the following manner and older - 

(0 in paying the debts of the firm lo third parties, 

(n) m paying to each partner rateably what is due to him 
from the firm foi advance* as distinguished from 
capital ; 

(m) in paying to each partner ratoablv what is due to hfin 
on account of capital and 
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Payment of film’s debts and of separate debts 

41. Where there are joint debts due from the firm, and also sepa- 
rate debt# due from any partner, the property of the firm dull be 
applied hi the first instance in payment of the debts of the firm, and, 
if there is any surplus, then the share of each partner shall be applied 
in payment of his scpai ale di fits or paid to him. The separate property 
of any partner shall be applied first in the payment of his separate 
debts, and the suiplus (it any) in the payment of the debts of the firm. 

Personal profib earned after dissolution 

50. Subject to u>nti acl between Ihr parlneis, the provisions of 
clause (a) oi Section Jfi shall apply to transactions by any surviving 
partner or by the rr presen U lives oi a deceased partner, undertaken 
after Ihe firm is dissolved no account oF the death of a partner and 
before its affairs have been completely wound up : 

Provided that wheie >m\ paiinei oi hio i ppresentalive has bought 
the goodwill oi the Him nothin in this ‘6<«ion shall affect his right 
to use the film niunv 

Return of premium on prcnufuie dissolution 

51. Where a pnrtnci ha*> paid a punmuni on cnteimg into paitner- 
ship fur a fixed temi, anri tbn in in is dissolved befoie the expiration 
of that term otherwise th in l>> llir death of a pd liner, he shall be 
entitled 1o repayment oi the piunniin ui of *uch part thereof as may 
be reasonable, regaid being had ti tin u»im< upon which he became a 
partner and 1o the length of Ijuh dutin<> which he was n partner, 
unless— 

(a) the dissolution is nmnlv due to hi*- own misconduct, or 
(M the disjoin limi i< in piiisUiUHt of an agreement containing 

no pmvmnn fin ilu uluiii oJ tin premium oi any pait 
id it. 

Rights wheic partnership iontiac| is irsiiudcd foi fiaud oi 
misrepresentation 

52. Wheic a conh.it I malm 1 pn»tn< irhip is rescinded on the 
ground oi fraud m iiiisupirsi nhi'mii ol am of the parties theiclo, 
the paity entitled to lescmd is, without pit indue to any olhei right, 
entitled - 

In) In a lien on m a light oi u tuition of, the surplus of the 
assets oi Ihe Ann remaining *iftu the debte of the firm 
haw been paid, Ini mv sum paid by him for the pur- 
chase of a share in the firm and fm any capital contri- 
buted by him . 

(b) to rank as a ( reditu of the him in respect of any payment 
made by him towards the debt-, of the firm, and 

(c) to be indemnified hy the pailner or partners guilty of 
the fraud or misrepresentation against all the debts of 
the firm 

Right to restrain fiom use of firm name oi firm property 

D. After a firm is dissolved, every partner or his re presen tative 
may, In the absence of a contract between the partners to the contrary, 
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restrain any other partuei or lu* rtpiesi ntative from carrying on a 
fcimikr bmmmk m the him uum ot Liom any of the property 
of fhe firm for hu own huieftt until (hr affiu nf the film hove oeen 
completely wound up 

Provided that whm m\ pntnu i his it presentable has bought 
the goodwill ot ihf him iMhin 11 this sutiun *hall affect his light 
th Use the firm naxn* 

Agreements in lettramt of tndc 1\ i»f iK^) 

54 Piutners may upon m n m'hip lion rt the dissolution of the 
hrm make an dipecmcnt th*t mu or ill ot them will not carry on 
a business Mzmlii 1) th i ot Liu fin 1 vulluu i specified period or 
within specihcd lot iJ 'nut i> 1 miuithsunclmg anything ton tamed 
m section 27 nt tlu him i (fin * L \tl lb72 such agreement shall 
be valid if the usbutioiiv unpo tri an ic isonnblc 

Sale of goodwill aftu dissolution 

55 (1) In fill u *h u ml il i him uftci dissolution, the 

goodwill shall c ub|Hi t iu h lMirn fht pal (nets be included 
in tike i sih incl it 1 1 \ tbs i tp utility or tloiih with other 

property oi flu ium 

Rights ot buui kiirl sill i al goodwill 

(2) Whirr tu Kl i I ifin di i hi linn j paitnei 

miy tany m bus iu : f i li i>. sitii (hit ot the buyti and he 
may adveniM. suili bu n i ilpilt lyuiiiunt between him 

and the hum hi m v i 

(a) u iht hin n 

(h) n pit mu i tin ill i mu < n tin business of the Arm, 

(r ) solicit Ihf mini I |ii ul wtir (foiling with the 
fum be I n it li ut )i 

Agreements m rcsti unt oi ti itk »1\ i s ) 

(3) Any putm m > i p i i )« I lb* goodwill of a firm, 

make an agtcemcnl wiili If c bum il it uch putmi will not rui> on 
any business sinulai u 1h u f ilu hur vitfin i specified pel tod in 
within specified local limit u d i iiwithst u dine uivthmg contained 
in section 27 of the Iiiduii Cmii it Al 1S(2 uili lgiccment shall 
be valid if the ristiutions imposed i u null* 

UfAPfFR VII 
Idea nu>noN oi 1 irmi 

Power to exempt from application of this ( hjptcr 

56 The Piosimial Gownuntn* of nv Province may, by notiftoa-* 

tion in the officnl Ca fttr duect that ‘he pi o\ warns of thu Chaptei 

shall not apply to thit pi miner u to is |> it thcieof specified in 
the notification 

Appointment of Rrgutiars 

57, (1) The Piovincnl Gov mum it may appoint Rcgptiais of 
Pirns fot the ptuposcs of this Act and in ij define the areas Within 
winch they shall exercise their powers and pci fot m their duties 



within 
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(2) Every Registrar shall be deemed to be a public servant 
die of section 21 of the Indian Penal Code, 

Application for registration 

gg. (1) The registration of a firm may be effected at any time bar 
■uniting by post or delivering to the Registrar of the area in which 
any place of business of the firm is situated or proposed to be situated, 
a statement in the prescribed form and accompanied by the prescribed 
fee, stating— 

(a) the firm name, 

(c) the names of any other places where the firm carries on 
business, 

(d) the date when each partner joined the firm, 

(e) the names in full and permanent addresses of the partners*, 
(/) the duration of the firm. 

Hie statement shall be signed by all the partners, or by their 
agents specially authorized in this behalf 

(2) Each pei&cn signing the statement shall also verify it in the 
manner prescribed. 

(3) A firm name shall not contain any of the following words, 
namely:— 

“ Crown ”, 11 Emperor”, 11 Empress”, "Empire”, “ imperial ”, 
“ King ”, 11 Queen ”, “ Royal ”, or ‘words expressing or imply- 
ing the sanction, approval or patronage of the Crown ra- 
the Central Government or any Provincial Government or 
the Crown Representative except when the Provincial Gov- 
ernment signifies its consent to the use of such words as 
part of the firm name by order in writing. 


Registration 

59. When the Registrar is satisfied that the provisions of section 
58 have been duly complied with, he shall record an entry of the 
statement in a register celled the Register of Firms, and shall file the 
statement. 


Recording of alterations in firm name and principal place of busmen 

M. (1) When an alteration is made in the firm name or In the 
location of the principal place of business of a registered firm, a 
settlement may be sent to the Registrar accompanied by the prescribed 
fee, specifying the alteration, and signed and verified in the manner 
required under section 58. 

(2) When the Registrar is satisfied that the provisions of sub- 
section (1) have been duly complied with, he shall amend the entry 
relating to the firm in the Register of Finns in accordance with the 
st a tement, and shall file it along with the statement relating to the 
firm filed under section 59. 

Noting of doting and opening of branches 

fi, When a registered firm discontinues business at any flaoe or 
begins to cany on business at any place, such place not bdag its 
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principal place of business, any partner or agent of Hie fins may send 
intimation thereof to the Registrar, who shall make a note of such 
intimation in the entry relating to the firm in the Register of Finns, 
and dull file the intimauon along with the statement relating to the 
firm filed under section 59. 

Noting of changes in names and addresses of partners 

82, When any partner in a icgistered firm altera hia name or 
permanent address, ar intimation of the alteration may be sent fay 
any partner or agent of the firm to the Registrar, who snail deal with 
it in the manner provided in section 61 

Recording of changes in and dissolution of a firm 

83. (1) When a change occuis in the constitution of a registered 
firm any incoming, continuing oi outgoing partner, and whan a regis- 
tered firm is dissulved any peibon who was a partner immediately 
before the dissolution, oi tlm agent of any such partner or person 
specially authorized in thr boh alt. may give notice to the Registrar nf 
such change or dibbohitimi specif) mg the date thereof ; and the Registrar 
Mhflil make a lecoid oi the nonce m the entry ielating to the Ann 
in the Register of Fums, ,»nd shall filo the notice along with the state- 
ment relating to the (inn hied undei section j9 

Recording of withdiaw.il of n minor 

(2) When a minor wlio has been admitted to the benefits of 
partnership in a firm at uni, majoiity and elects to become or not 
to become a partner, and the firm is then a registered firm, he, or 
his agent specially author i/ed in this behalf, may give notice to the 
Registrar that he has oi has not become a partner, and die Registrar 
shall deal with the notir<* in the lnannei provided m sub-section (1). 

Rectification of mistakes 

64. (1) The Registrar shall have power at all times to rectify any 
mistake in order to bring the entry ui the Register of Firms ranting 
to any firm into conformity with the documents relating to that firm 
under this Chapter. 

(2) On application made by all the p allies who have signed any 
document relating to a firm filed under this Chapter, the Registrar 
may rectify any mistake m such document ox in the record or note 
thereof made in the Register of Firms. 

Amendment of Register by order of Court 

65. A Court deciding any matter relating to a registered firm may 
direct that the Registrar shall make any amendment in the entry to 
the Register of Fums relating to such Him which is consequential upon 
its decision : and ihc Registrar shall amend the entry accordingly. 

Inspection of Register and filed documents 

66. (1) The Register of Firms shall be open to inspection by any 
person on payment of such foe as may be prescribed. 

(2) AU statements, notices and intimations filed under this Chapter 
shall be open to inspection, subject to such conditions and on pa y me n t 
of Audi lee ae may be prescribed 
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Gnat of copes 

17. The Regwtiai shall on application furnish to any peison, on 
payment of such fee as may be puHiibed a copy certified under his 
hand of any entry or portion theirof in the Register of Firms 

Rules of evidence 

IS. (1) Any taUment intimation 01 notice ucoided ot noted in 
the Rfgxstu oi Finn® shall a against any psison by whom 01 on whose 
behalf such stilt men! intimation in notuc w is signed, be conclusive 
proof oi any iict Ihcitin shted 

(2) A cet titled copy oi *n mtiy i dating In a firm in the Registei 
of Firms may be produced n jiool of the fact of the registration of 
such firm, and ol the lontmls if my stiiemeni intimation or notice 
recoided oi noted theiun 

Effect of non-registration 

SO (1) No uit to <nfoiLC i n*ht uising fium a conti act oi eon- 
f ei red by this Ait sliall be in titnted m iny (ouit by or on behalf 
of auy pei on inn' is i | ntnri in i him apiuist the fnm oi any 
person alleged to be 1 1 I h \ juji i paitmi in the firm unless the 
firm is UMStued mU lut pi s n unig is n Ins Urn shown m thi 
Registei of rums i i putmi u ht him 

(2) No suit lo intone a light iisinp lioin a couliact shall be 
instituted in any Couit by oi on b«_hili ol a firm against any thud 
party unless thi him is legibtcud md tin puson suing aie oi have 
been shown in the Rtgi t< r ol I urns is pumas in the firm 

(3) The pi o vi ion oi sub st it ions (1) md (2) shall apply also 
to a claim of set-nil oi othi t piotiodiny to niioicc a light arising from 
a contract, but shall not iffcLt— 

(a) the uifomiuii ri any zight to sue foi the dissolution 
oi a him oi ioi an mini of a dissolved firm or any 
light or pow* i to k lizc the property of a dissolved firm, or 

(IH of 1909, V it 1920; 

(b) the powei c( m iflu.nl assignee lcccivei or Court under 
the Pi osidenrv -towns Insolvency Ait 1909 oi the Pio- 
vmiial Insolvency Act 1920 tu lealizc the property ot an 
insolvent partnci 

(4) This section shall not apply 

(a) to firms oi to partnc s m hrms which have no place of 
business m Buli*h Indn oi whose places of business m 
British India aio situated m areas to which by notification 
under section 5b this Chaplet dots not apply, or 

(XV of 1882 IX of 18B7; 

(b) to any suit oi tluin oC sit-off not exceeding one hundied 
rupees m valut which in the Presidency- towns, is not 
of a kind speiifitd in section 19 of the Pi cadency Small 
Causes Courts Act 1882 oi outside the Presidency- towns, 
is not of a kind specified in the Second Schedule to the 
Provincial Small Causes Courts Act 1177, oi to any pro- 
ceeding in execution or other pioceedmg incidental to or 
aiismg from any such suit or claim 
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Penalty for ftunishijig false particuhts 

W. Any person who signs any statement, amending statement* 
notice or intimation tinder this Chapter containing any particular whidk 
he knows to be ialsc or does not believe to be true, or containing 
particulars which he knows to be incomplete or does not believe to 
be complete, shall be punishable with imprisonment which may extend 
to three months, or with fine, or with both. 

Power lo make rule; 

71. (1) The Provincial Government may make rules prescribing 
Lhe fees which shall accompany documents sent to the Registrar of 
Firms, or which shall be payable for the inspection of documents in 
the custody ot (lie Registrar of Firms, or for copies from the Register 
of Finns: 

Provided lhaL such Ices shall not exceed the maximum fees specified 
in Schedule 1. 

(2) The Provincial Government may also make rules— 

(a) prescribing the form of statement submitted under section 
38. and nl lhe verification thereof ; 

(M lequiiiug >Ul<‘inu»U>, intimations und notices under sec- 
tions 80. 61, 82 and 0.1 to be in prescribed form, and 
picsci ihmg the form thereof; 

(r) preset firing the form of the Register of Finns, and the 
mode in which entries relating to firms are to be made 
therein, and the mode in which such entries are to be 
amended or notes made therein ; 

(i/) regulating Lhe procedure ol the Registrar when disputes 
arise ; 

(e) regulating the filing of documents received by the 
Registrar ; 

(f) prescribing conditions for the inspection of original 
documents ; 

(p) regulating the grant of copies; 

(h) regulating the elimination of regi«ters and documents; 

( 1 ) providing for the maintenance and iorm of an Index to 
the Register of Firms ; and 

0; generally, (o carry out the purposes of this Chapter. 

(3) All iules made under this section shall be subject to the 
condition of previous publication. 


CHAPTER VIII 
Supplemental 

Mode of giving public notice 

72. A public notice under this Act is given- 

fa) where it relates to the retirement or expulsion of a partner 
from a registered firm, or to the dissolution of a ligh- 
tered firm, or to the election to become or not to become 
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a partner in a registered dim fay a person attaining majo- 
rity who was admitted as a minor to the benefits of partner- 
dim, by notice to the Registrar of Firms under section 63 , 
ana fay publication in the official Gazette and in at least 
one vernacular newspaper circulating in the district where 
the firm to which it relates has its place or principal place 
of business, and 

(b) In any other case, fay publication in the official Gazette 
and in at least one vernacular newspaper circulating in 
the district where the firm to which it relates has Ha 
place or principal place of business. 

Repeals 

73. The enactments mentioned in Schedule II are hereby repealed 
to the extent specified in the fourth column thereof. 

Savings 

Nothing in this Act 01 any repeal effected thereby diall affect or 
be deemed to affect- 

fa) any right, title, interest, obligation or liability already 
acquired, accrued or incurred before the commencement 
of this Act, or 

(b) any legal proceedings or remedy in respect of any such 
right, title, interest, obligation or liability, or anything 
done or suffered before the commencement of this Act, or 

(c) anything done or suffered before the commencement of 
this Act, or 

(d) any enactment relating to partnership not expressly 
repealed by this Act, or 

(e) any rule ol insolvency relating to partnership, or 

(f) any rule of law not inconsistent with this Act 
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SCHEDULE I 
Maximum Ebb 

[See sub-section (1) of section TL] 


i 

Document or act in respect of which 
the fee is payable. . 




«v 


Statement under section 58 Three rupees. 

Statement under section 80 . . One rupee. 

Intimation under section 61 One rupee. 

Intimation under section 62 . . One rupee. 

Notice under section 63 .. One rupee 

Application under section 64 . . One rupee. 

Inspection of the Register of Firm* Eight annas for inspecting 

under sub-section (1) of section 66 . one volume of the Register. 

Inspection of documents relating to a Eight annas for the inspection 
firm under sub-section (2) oi of all documents relating to 

section 66 one firm. 

Copies from the Registei of Firms . Four annas for each hundred 

words or part thereof. 


SCHEDULE II 
Enactment Repealed 


(See section 73.) 


Year 

No. 

Short title 

Extent of repeal 

1 

2 

3 

4 

1872 

IX 

The Indian Contract 
Act* 1872. 

Exceptions 2 and 3 to 
section 27. 

The whole of Chapter 
XT. 

1920 

Burma Act 

vin 

The Burma Registration 

Act* 1920. 

The whole. 
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fbrm of, 241 

responsibility of, 237, 139 
who can be appointed, 437 


< OMPANY LAW~ce*fct 
balance sheet of company, II 
form of, 23$ 

valuation of arena m >36 
liorrowing powers of empiay, *8 
capital, 192 
alteration of, 19a 
projits, 22s 
1 eduction of, 294 
reorganisation of, >93 
certificate of shares, aid 
eeiufml transfer of shale, 213 
thaigi on company ■ property, sal 
lamimukcement of business by i0ttN 
paiiy, 198 

Lomnuswon, underwriting, 186 
ilelx utures, 228 
be ut r, 23s 

di iKuture-hokler dkstmgmshed 
from shareholder, 230 
fixed moitgage, 228 
floating mortgage, 228 
interest on 230 
undounabk, 230 
issue ol, 228 
inked 228 

pan ptu^u, issue of 230 
itditmalile 2)0 
^tamp duty on 3,4 
ti uisfiialilt like shares, 231 
liust dad, 23 j 
d< t mil ion ol a rompany, iSr 
Inectois. 200-209 
lltemate, 201 
ippomtmint of, 200, 203 
Assignment of office liy, 201 
ljdnkrupt, 202 
breach of duty of 307 
(OiitMrts of, with the company 
2116 

dcUnture 20T 
1< motion, 200 

dik gallon of powers by, 203 
dutn s of 204 

irregularity m appointment of, 
204 

liability of unlimited if so pro 
Mded b> the ai tides, I 9 S 
managing, aoo 
nn (tings of, 208 
minutes of proceedings of, acxj 
negligence of, 204 
obligatory, 204 

payment of dividends at discre 
turn of directors, a*t 
out of capital, 221 
power to cancel, 222 
power to declare interim, 434 
qualification shares of, 20a 
register of, 23a 
remuneration of, 203 
report of, 233 
tights and duties of, 104 


M 



COMPANY VJW—contd. 
directors (conid.) 
inbittete, 201 
unHmitod liability of, 193 
vacation of office of, 902 
dividends* 22Z 

cannot be paid out of capital, 22 1 
interest, when shares are issued 
to defray expenses lor tuns- 
truction oi works or buildings, 
221 

interim, power to declare, 222 
limitation applying to, 22 j 
payment of, at the discretion ni 
directors, 22 r 

payment of, out oi capital 221 
extraordinary meeting*, 22b 
faJaifictaion uf accounts, 23b 
forfeiture of shares, 218 
forged transfer of sham, 21; 
holding companies, jjt 
inspectors to investigate all.uis nt 
companies, 235 
tntra vires, 192 
limited companies 
by guarantee, 1H9 
by shares, 189 
definition of, 181 
minimum uumber of rnnnlXks in 
1B7 

limited liability of meinlm* i*So 
loans, mortgages a in I lUlxntun* 

2 28 

meetings, 224 
annual, 224 
directors, 208 
extraordinary, 22b 
general, 224 
notice oi, 2 i\ 

quorum required hv 'ho i.fvli* 
224 

resolutions passed at, 227 
(xl extraordiiin ry 227 
(21 ordinary, 227 
(3) special, 227 
statutory, 225 
voting at, 225 
members 

rease to be, whtu, 2iu 
liability o£, 189 
in case of liquidation, 1 mi 
in case of reduction, 210 
maximum numlier oi, in private 
companies, 181 

mintimim number oi, in publu 
companies, x 82 
register of, 209, ?xz 
sub scri bers of shares are 200 
suhsciibere to memorandum. 2 1*9 
when not a, 2 so 
memorandum of association, 1S8 
alteration of, 190 
s contents of, iti 


COMPANY LAW — conid. 
memorandum of association {conid.) 
of company limited by guarantee, 
189 

of company limited by share*, 

189 

of unlimited company, 190 
minimum subscription, 185 
minute book, 209 
minutes of meetings ol director 
209 

misrepresentation in prospectus 
197 

mortgage or charge. , 228 
registration ol, 230 
register oi, 232 
name, 18b 
alteration of, 100 
number ni persons required lot 
banking business, 1 87 
trading business, 10/ 
objects clause, i8q 
alteration oi, 190 
suggestions laid down in Ril 
mcr's Company Imh .iImiuI 
drafting, 191, 192 
payment oi dnirlend out oi Lapi 
tal, 221 

power to iunow 22b 
private companies, ibt 
definition of, im 
exemptions enjo>e«l i ry. 18 r 
lesli lotions as to iremliership, 
1B1 

profits, 221 
capital, what ale. 22 i 
divisible, what are, conflicting 
decision* regarding same, 222 
reset ve fund and, 22 f 
prospectus, 182 
contents uf, [82 
misrepresentation in, 197 
public companies 182 
quorum at meetings, 224 
mluctiun of capital, 194 
register of membeis 209, 2ft 
rontents of, 211, 212 
fraudulent entry in, 219 
notice of tiust, entry ol, iu, 21/ 
pritna facie evidence, 212 
light oi inspection of, 212 
supply of copy oi, 212 
register of directors and managers, 
23* 

register of mortgages and charge* 
232 

reorganisation of capital, xqj 
reserve fund 

power to set aside profits for, 22 j 
resolution, special, when necessary, 
228 

resolutions, ordinary, extiuordina* 
\ ry, special, a*7 



rOMPANY UW-fM/i 
scciet reserve*, 236 
share* 

certificate, 216 
certified transfer of, 21 3 
classes of, 213 
cumulative prefertnu, t\ j 
louiiileis or deiriml, aifr 
ordinary, 215 
preference, 214 
redeemable prebrehu, ») j 
ilclinition of, 212 
distinguished iiom stn»k 21(1 
fei feiturr of, 218 
held liy an insolvent u j 
held by a lunatic 2 1 3 
held by a mained m ana 11 21 \ 

issue of, at prtitiiiun, khi 
stamp duty on 360 
title to on the death ol tin* 
shareholder, 21) 

liansiei of a part n{ buh'iiu 1 , 
transfer of 21/ 
alter liquidation 21s 
forged, 217 
11 1 firm, »iH 
ti minor, 199 
w ,11 rants, 21 > 
dure capital, 192 
sbue urtifuate 21b 
lmleituio of, 21 K 
foiMd transfer, 21 / 
liausfer of, after tlir minjiain, is 
once 111 liquidation 21b 
signature ot agent on li* ImU ot 
uiftipaiiv. 21 

>\* 1 1 d resolutions whi u tu 1 1 ssai v 
J2N 

sit union, all l ration of ion 
siitutorv booki, 2)i 
annual list and suninmv bonk 
2 \z 

minute hook, 2 {2 

legister of dim Inis ainl tnana 

register of members, 2 it 
re gister of mortgages and 
charges, 232 
statutory meeting, 22*1 
stock and share distinguished , 21O 
sulwidlary companies and baUnu 
sheet, 234 
Ulon, 2 -ir 

transfer nf shares 217 
after liquidation, 2 id 
forged 2T7 
of insolvent, 2T3 
of lunatic. 213 
of married woman, 213 
to a firm, 218 
to minor, igg 

undei writing commission, tK6 


COMPANY 
unlimited l*hWty 
of directors, 105 
ol members, x8» 

Hit, a tore* act, W 

1 dual ion of assets, 246 

COMI»OSmoN SCHEME fsie 1 hurt* 

'Whv), 327, 343 

rnNDltlliKh AND WARN AN- 
1 1 E^* 

bleat h o‘ 7t 
condition di fraud, 71 
uiinlitious pieredent, conturrent fdr 
sulisWjUMit 72 

inipbed renditions on sale as to 
quality or fitness, 74 
by jest upturn. 73 
by sample, 74 
implied win ranties 73 
uai rantv (Mumi) 72 

l » AsFN T 

(ssintul to all agieemenfs, 3) 
iiintUiil in lcnmn.il ion of iontrait, 
4 b 

mi hr uin. ion hand imsiepic- 
sditalum mistake, or r undue 
lnllm u< e 34 
wlmi not (me, 33 

i nSslhl R YTION 

igmnunt without is \oid, 32 
<l<(imtioii ot, 32 
iMTUted or exeiutmy, 32 
good or \aluable, 3a 
in ult r|ii*u v of no ground Tor 
f mitt's inhtfneme 3a 
linoos ibh phi sually or legally 32 
must In ot iscf rlai liable ialur, 3a 
must 1 m hgtd, not ininior.il or op* 
posed to putilu polity, 32 
nr^otubli uistrunifnls, and 1 
J)l 4 f, ixuptions as to, uurjii Eng- 
lish late, 33 
\alual*b , 32 
"h it is, 32 

UftLlMVnoN TiO\Rl)S, 427 
princedings of, 428 

inNnNC-FSl CONTRACTS 

rlefinilinn of, 44 

good, if contingency hoi impo*sl- 
We, 44 

CnNlRACr* 

accord and satisfaction 33 
arts not governed \ty Contract Act 

4 

agerny, 47 

agents on behalf of principal, 
effect ol, 10J 


1 



OOJflTR ACT— *oj» td. 

•fiat's i>entunal tisbilfty on, 103 
•moment distlngibbed lroin, ij 
anm&ut in, 44 
assignment <d, 45 
Macnt, 64 
breach ol, *8 

champerty and maintename, 23 
C. I.T. or C. V. 1 ., 70 
coercion in, 34 
consent in, 34 
consideration in, 32 
(ontuigmt, 41 
definition of, 44 

expiry ot the turn* fixed i«r tiu 
contingent y to happen \\ 
Impossible* contingent \ 111. 4< 
damages for breath id, 51 
deed poll, 10 
definition of, ij 
discharge of, 46 
discovered void. 44 
efflux of time in 50 
eulon ealde at Lin wIhti 14 
F O. B,, 75 
lorm of, J9 
fraudulent, ifi 
fulfilment of, 47 
guarantee, 1 41 
implied bv the mrirtgagoi 
imjiobsitnlity 111, 50 
Indemnity, 130 
indenture, 30 
infants, 13 
Infants Belli f Act 1, 
insurance (see Insuiami) 
lapse of time, in terminal mri nl 1 » 
legal capacity to euti 1 into, 1 < 
limitation, period ol <>0 
main divisions ol 20 
mairiage Imikeiagt, void i\ 
minors, 13 

misrepresentation and liaud pi 
mistake when exiusul ill 47 
natural line and uHulmii m whin 
netesbar), 30 
novation, 42 
ol affreightment, 40c; 
of bailment, (14 
part performance of, 50 
partnership, with minor, jf> 
performance ol 47 
personal performance of 47 
quantum meruit, dncttim of 40 
ratification of 
minor's, ib 
agent'*, gq 
recngninam es, 42 
rrconf, 31 

srgistnrd, when nuessarv, to 
repudiation of, 49 


, coNrRACT-coafd. 

I rescission of, 43 

1 restraint of legal proceedings, 24 

restraint of marriage, 26 
restraint of trade, 22 
right to demand receipt, 48 
sale of goods, 84 
simple, 29 
speciality, 20 
tej 1 mandi, 27 

to sell and sale of goods, 64 
termination of, by, 4b 
lueach, 48 
tul filment, 47 
impossibility, 50 
lapse of time, 50 
mutual agieement, 42 
novation, 42 
operation of law, 51 
(0) muds racy, 51 
(6) merger, 51, 

(cj unauthouml altera l mu 01 
loss ol written dnuinunt 
3 i 

time essence of, 4K 
tune limitation, 31 
ubcriuiot fidei , 2511, 2hi 
unconscionable, 45 
uudpr stitutc fit I rands, r*. 
undue liiiluiuir, 34 
unenforceable, 1 \ 
void and voidable, rt 
a itb 

alien, iH 

1 si rasters fur firs, 211 

convict, 10 
corporation 21 
diunkanl. iH 

loieign smtuiga and lepiescnta 
live rrj 
lunatic , 17 
married woman 20 
minor jj 

positions for ties, 20 
purda-iushiv umrun 46 
willing anil icgislirflum, when ne- 
usb&tv, 30 

writing when essential uuder Kng 
lwh Statute of Fiauds hb 

CONTR1 UUlORl RS in laudation 
| of companies, 247, 252 

1 LomicTS: 

cannot make valid con It acts, 19 

COPYRIGHT 404 
artistic wmfcs, 406 
definition of, 403 
ilramalii and musical work, 40b 
m photographs, 407 
infringement nl, 406 
insolvency of owner, 407 



COP\ RIGHT — td 
literary w®«, 405 
nature and icope of, 405 
term of, 407 

CORPORATIONS 
common real of, when affixed 21 
contractual capacity of, 21 
definition of. 11 

nationality of, daring war how is 
certainod. 18 

signature of agent on behalf of 21 

COURT (Hi INDUSTRIAL \RBI- 
TRMION, 428 

COURTS OT INQUIRY 
industrial disputes and (24 

D 


DAMAGES 

breach of contrail and ji 

buyer's right for ftr«i non-deln eiv ( 

exemplary, only allowed in breach 
ol promise of mainagr contracts, 

53 1 

general, are implied by law and 
are always reco\erable 31 j 

111 estimating, means of remedying 1 
the mconvexuuiLt to \x taken 
into account, 51 
inteiest by way ol >> 4 
liquidated, 53 

repudiation of control, t 40 
should naturally arise in thr usual 
roursc of (vents 

special recoverable when specially 
provided for, 51 

suits lor fur unpaid jricr undei 
Sole of Goods Act 81 
what aie special, and when do they | 
arise, 52 

DAM DURA I 4 

DEBENTURES Company Liw) 
220 

DEEDS umtracth undei 30 

DEMURRAGE (>r» Shipping) 

DEFINITIONS 
acceptor, 149 
acceptor for honour, 176 
agent, 87 
agreement. 7, 368 

anon, i* 

article* of association, 193 
auctioneer, 93 I 

award, 353 

barter, h% > 

banker, 91 


DEFUttTK »S-«08*d. 


m of exchange, 138 
m ot lading, 3x8 
bond, 368 
broker, 92 
caec in need, 176 
ihartei-party, 309 

fnft 1 

coercion, 34 
commission agent, 94 
company iRt 
condition, 71 
consideration, 3a 
(ontmgent unit 1 act \ ( 
contract, 13 

contract oi affreightment, 309 

contract oi insurance, 259 

rontracl ot sale, 66 

copyright. 405 

corporation, 21 

course of transit, 8i 

crossing of cheque, 159 

delivery, 69 

del crcdt*e agent, 94 

design 404 

director 200 

dishonour of a B E , 172 

drunken person, 18 

drawee, 148 

drawer 146 

factor, 92 

factory, 408 

fire insurance 279 

firm, 107 

1 O B contract, 74 
traud, 36 

fraudulent preference, 137 
goods, l»4 
goodwill, i«6 

guaiantee (contract of), tin 
holder in due tourer 144 
hundi, 179 
impossibility 40 
indemnity (contract of) 13° 
indorsee, 140 
indorsement 1 to 
indorser 149 

industrial establishment, 433 
infant, 1 4 
insurance, 240 
lien 61 

life insurance, 239 
liquidation, 242 
lunatic, 17 

marine msuiaute, 284 
marking of cheques, 161 
mercantile agent, 87 
minor, 13 

misrepresentation, 36 
mortgage, j8o 



DEFIMTIQNS— 
negotiable instrument, 143 
not negotiable 160 
novation. 42 
oifcrial assignee 333 
partnership it& 
patent _ 401 
payee '14G 
pledge. 62 

power ot attorney 37S 

private company 1B1 

promissory note 1 3ft 

property 111 Involve n<\ Ad 3-0 

piospectav 182 

public- company 182 

pur da whin woman 30 

ntifiLdtioji So 

iimpt 371 

ri insurance ->>4 

sale 04 

share 2 ra 

sound mmd 17 

sub agent (15 

submission 347 

tiadt dispute 423 

trade mark 305 

trade, union 410 

unilui inUucnti 34 

void and voidible igreemrnts 13 

wager zG 

^ages 433 

warranty 7 2 

workman 4-3 

DFJL CRED 1 R 1 \GFNTS 94 
DEW VERY 

acceptance nl b\ lu>er when 1111 
plied 70 

tctual factuil bin ling nvu of the 
goods) (19 

buyer s right to ex imint goods 
befeue 71 
by instalments yo 
cimei agent nt buvfr 711 
toiistvuctnt Go 
date and place of G9 
definition of, txj 

delivery order does mu n pie sent 

09 

ilrtdioiation ot goods dunug -1 
tailun ol buyer to takf yu 
goods ui (Missrssmu ot thirl paitv 
and 09 

lubilits ot bu\ir on i«[usd ti 
take 70 

means anything which Ins tht 
(tied ot putting the good*- in the 
possession of the buyei Gq 
of pari of goods m progress of 
delivery property passes in 
such jpods as *1 debverv nt 
the a nolo 70 


DELIVERY— coakL 
of wrong quantity, 70 
place of, is the place where goods 
an lying, 69 
reasonable time of 70 
refusal to take, by buyer, 71 
rejection of by buyer 71 
seller not bound to give unless 
buyer applies for it 69 
symbolic 69 

to comer has same effect as deb 
very to buyer 70 

DESIGNS 404 
definition 30 | 

DEVIA I ION (if t Insurance) 

DIRECTORS (Mf (nmjianv I in) 
200-200 

DISCHARG 1 Of C ON 1 R \l IS 
l>V breach 38 
t> fulfilment 4/ 
by impossibility 511 
hv lapse of tune y> 
tiy mutuil consent 42 
bv opention ot law 50 

DISHONOUR 01 BIL 1 Ob h\ 
U 1 ANGF 172 

lompensation pawblt 011 17, 
notire of 172 

notice when unnecessary 173 

D 1 SPU 1 IS INDUS FRIAL (ut In 
dustnal Disputes Act) 42G 

D 1 MDINDS (re Company law) 

22f 

DRUNK 1 N PERSONS contract ol 
when binding 18 

E 

INDORSEMENTS (see NegotiabU 
Instruments) 139 

1 QU 1 IY Iiwot i 

1 SC ROW 30 

rsiOPPEL doctrine ol 278 
in bills ot exchange 178 

F 

I \C rORIES AC 1 408 
certifying uirgeona 4x1 
employees their heilth and sefetv 
408 

employment of children 4x0 
employment of women, 410 
factory, definition of, 408 
fencing of machines 409 
health and mfety, 408 
hours of employment, 4x0 



FACTORIES ACT — tontd j 

inspector, 4 u 

ttwical officer*, rights and duties I 

of, 41X I 

women and children 410 

UNDER OF GOODS 
entitled to leiam goods till pud 
for hu tiouhle 60 
hen of 60 
rights of 60 

subject to same responsibility is 
bailee bo 

whin entitled to sell thi goods bo I 

MRE 1NSPKANCF («* Tnsunnrc) 
279 

1 ORH LOSITRh (ste Mortgigr) | 

£ <) B CON TRACIS 1 

nsk it tithing to huyei rn ship ' 
mint of goods /5 
1 P A li RM (sea Mmni l ism 
ance) 

FORIIGN SOXFRllGNS AND 
1 HT 1 R RLPRJSLN 1 A 1 IVIS 
not subject to juiisdiLtion of hng 
bbh ( ourts iq 

when 1 m a suit bo filed igunst 10 
FORMS 

fnnigtt hill 141 

genual pioxy 25/ 

mlind lull 140 

jokhnn hundt )8o 

Lloyd & policy *86 

noting 1 75 I 

promissoiy note j y> I 

schedules in insolvent) j ij . 

special proxy 258 

IRAUD l 

definition of 46 j 

essentuls of jb 
nusrepicsentatinn ind jb 
of agent 10b 
of copaituers 114 

IRAUDUUN 1 PRFFERLNCE 
337 345 

I REE CONSENT 34 
G 

GOODS (see Sale of Goods) 

GOODWILL . 

claim for 126 1 

common property of the partners f 

ti6 

definition of, 126 

method of amviqg at where there 

u no agreement, raft | 


GRAlUlIOUS AaENTS, 87 

GUARANTEE (CONTRACT OF), 
130 

binding even if oral under Mini 
f ontract Act, but not nader St h 
tutu of 1 rands, in 
compounding with principal debt 
or 145 

r on turning what is a, 133 
delmitiou of 130 

dificrcnu between and indemnity 

m 

difachiigi ot surety m, 133 
failuic to sui punupal debtor with* 
in jienod ot limitation efkct of 
135 

m caw of primary responsibility 
on pnncipil debtor 133 
oral 01 wnt ten 141 
principal debtor compounding 
with ii5 

juomissoiy notes and bills in liet 

of, 137 

reliase of cosurety i Meet of, 13! 
rov ication of by surety 133 
‘'pi nfic 113 

sunty t» liability ro extensive wlu 
that of principal debtor, 13a 
sunty s lights on payment, 136 
f( munition of by death of surety 
of rcsor itioii 153 
Mintiun m terms of 144 

H 

IJA I MONLA ( t Shipping) 3x2 

HU, If (HI R1S IN INDIA 
t st iblishment of 3 

H1RL AND PURCHASE AGREE- 
MFNI 6) 

HINDU IAW 
application of 5 

xuthonH of 1 Hindu wife to ron* 
tncl debts 40 or 02 
damdupat, 4 

joint Hindu lamily differs from 
partnership, xir * 

HOLDER IN DUF COURSE X44 
definition of 144 

HOI DING OUT 
as agmt 112 
as partner xu 

HUNDI, 179 
jokMmt form of, 180 
’*«* log 179 

1 

INCHOATE INSTRUMENTS, ttg 



Indkn MtrtmtiU Lm 


nmjm conditions and 

WARRANTIES: 

<m flale of good s, 7J 


IMPOSSIBILITY: 
definition of, 40 
UwL 40 
physical, 40 

puts an end to the contract, 40 
subsequent, effects of, 41 
tenninatkm of contract try, 41 


INDEMNITY (CONTRACT OF), 130 
definition of, 130 
difference between, and guarantee 

131 

promisee in, 131 

subrogation, in contract*, of, 2H2 


INDIAN CONTRACT ACT- 
contracts not governed by, 4 
not an all-embracing Act, 4 
text [see Appendix il) 

INDIAN FACTORIES ACT (sec Fac- 
tories Act), 408 

INDIAN MERCANTILE LAW: 
sources of, 1 


INDIAN TRADE UNIONS ACT [set 
Trade Union), 419 


INDIAN TRADE DISPUTES ACT 
422 

courts of enquiry and boards nt 
conciliation, 424 
illegal strikes anil lock-outs, 423 
protection of persons iciusing to 
take part in, 426 
public utility services, 423 
trade dispute defined, 423 
workman defined, 423 

INDORSEMENTS (sn Negotiable 
Instruments), 149 


INDUSTRIAL DISPUTES ACT 
(BOMBAY), 426 
board of conciliation, 427 
conciliation proceedings, 12b 
court of arbitration, 42ft 
courts of inquiry, 424 
illegal strikes, 430 
strikes, 30 


lock-outs, 430 

public utility services, 425 

protection of workmen, 42b 


INFANTS (see Minora) 


INFANTS RELIEF ACT, 17 


I 


I 

I 


JJJSOUTENCY, 311 

aet* of 


JJH' 


324 

$39 


INSOLVENCY — contd. 
adjudication, order of 
presidency, 324 
^provincial, 342 

presidency, 325 
provincial, 340 
alter acquired property, 330 
agency contracts terminated by, oi\ 
principal, 98 

antecedent transactions and elfect 
on, 336 

committee of inspection, 334 
composition or scheme of arrange - 
ment 


presidency, 327 
provincial, 343 

annulled under what circum- 
stances 


presidency, 328 
provincial, 343 
debts not wiped oat by 
presidency, 328 
provincial, 343 
creditor’s qualification 
presidency, 323 
provincial, 341 
debtor can pi went petition 
presidency, 323 
provincial, 341 
debtor's property, 329 
debts not uiped off by discharge or 
, composition, 328 
discharge, ordei of, when refused. 


338, 343 

doctrine of relation bock, 326, 342 
duties of the insolvent, 32B 
effect of, on antecedent transac- 
tions, 336 

execution creditors, 33b 
foreigner and, 322 
fraudulent preference, definitions 
of. 337. 345 

Indian, governed by Provincial In- 
solvency Act, 1920, and Presi- 
dency Towns Act, 1909, 322 
Infant cannot bo made bankrupt, 
3« 

interim receiver, 341 
interim proceedings against debtor, 
34i 

jurisdiction, 323 
lunatic and, 322 
married woman and, 322 
minor cannot be made bankrupt, 
322 

notice of insolvency, 324 
Official Assignee, 334 
remuneration of, 335 
Official Receiver, 343 


onerous 
order of 



3*4 



***** 

INSOLV F NCY — C ontd [NSUHANC 


ardei oC discharge 338 344 
pArtnei s ground hr dissolution < 1 { 
putnnship 120 
puLnustup and 323 
petition pit scntalton of l>y in 
ditor md debtor *2$ 
preferential Ulits in 
presidency 337 
pnmne ml 146 
prcpiialion cl schedule $27 
pnucjpU s terminates agemv 
piooi in us 

j>rotc < tul tr ms upturns 3 *.6 
protection uidir 325 
prrpirt\ 429 

nftei acquiuil M n 
ditinitirii oi 349 
distribution of 335 
in firugn stitt mi I 

oneious 331 
putnuslup 33s 
realization oi otlloi *■ )M 
reput'd owniislup oi 130 I 

n latum hick doc turn of 
pirsidtnly 3*6 

pimincnl 342 | 

reput'd nwmiship 330 
s hi dub and 327 
scheini of imngi mint 
piYMdcnry 32/ 
pm mini 343 

sc 1 off m I 

presidency 337 
pro vim 1 il 345 

shires cl computus tnnslo of in 
2 J 3 , 

special manage 1 «lun ipp until I 
326 

stay of proceedings after uljudi 
cation 323 

who can lx midi in olxcnl 32 
LNSUR VNCL 

iccidenl ind sickness lamp dut\ 
on poliry o £ 37O 

contra Us uhiimu fid 1 -$y -Si 

definition of -59 
according to stamp \it 37(1 
essence of ion trill of 259 
lire Insuiaun 270 
absolute faith niitsaary 281 . 

isbignalniity of lbi polay of 283 
average cliusr 282 
causa pioxima 298 
claims and avciagt 2&1 
contract of indemnity 259 1 

cover note 280 1 

definition of. 279 
grace days of* 280 
insurable interest* 280 
interim protection note, 280 | 


loss by fur. meaning of tjbe m 
preswon, *8o 
polity of. 280 

no retua) forma) pohey none* 
sar> a$o 

slip initialled by broker mffr 
cunt 280 

re installment danse 281 
risk commencement, and root* 
mutton 280 

•lip containing contract of 280 
stamp duty 376 
subrogation doctrine of 28a 
Uftj Assuruico 459 
octuaml 11 port, 269 
agmt ^ ippomtxncnt remunera* 
turn lommissionb and rebates, 

*71 

issignabilit\ of the policy of a6r 
ioin|iatiMs constituted putude 
British Tn 11 279 
i< \i r into 262 
definition of 259 
deposit with Government before 
romnirmnig business of. 265 
Indnn Insurance Art. 264 
u uunt a *6y 
tctuaiial reports, 269 
lurlit 269 

icqummriitfc of the Act 264 
Superintendent of Insurance 
*63 

msuTdllc interest Jx> 

Ixtwuii husbind and wife 260 
U 1w r 1 11 p m nt and child 260 
Idvrem Idtn uid inditoi 
2.(0 

Jusuriuce \(t ol 193* 284 

lorn tn ix lu us 2b 3 
nnn Aging ifcints 271 
nils state muit in dicUiituu 20 1 
p lu\b bln directors 273 
policies oi 262 
ignrminl bttwctn insurance 
umpinirs and msurqd 462 
issiginbl is 1 chose in action, 
261 

d< fined 262 

different kinis of 262 263 
isccnding scale 262 
indowimut 262 
gambling or uager 260 
loint life 263 
limited payment 262 
short term 262 
sinking fond 263 
whole Ufa 262 
without insurable interest, 
void 260 
premiums s&p 
proof of death. 260 
proposal form, a6t 
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WfflhMCMr~Cmi£. 

provident societies, 276-8 

ro-fauuranoe, 26a 
registration, 264 

requirements as to capital depo- 
sits, 363 
accounts, 269 
audit, 269 

investment of assets, 270 
restrictions on loans. 271 
register of policies and cuiinis, 
269 

stamp duty on, 376 
statutory deposit, 263 
statutory requirement* of com- 
panies, 264 
surrender value, 263 
wager policy, void, 260 
Marine Insurance, 284 
abandonment, 296 
in case of re-insurance, 293 
subrogation, difference be- 
tween, and, 298 
actual total loss, 295 
assignment of the polity, 299 
average. 299 
general, 300 
particular, 299 
1 causa proxima \ 298 
constructive total loss. 223 
contract of indemnity. 2B4 
contribution among underwriters 
in case of over-msuiance, 294 
corporation of Lloyds, 286 
cover note, 285 
definition of, 284 
deviation, 289 
double insurance, 294 
F. P. A. clause, 293 
how effected, 284 
implied warranties, 281 
insurable 


freight, 298 
interest, 284 

liberty to touch «uul stay 280 
Lloyds' policy, 286 
losses, 295 
partial, 295 
total 

actual, 295 
constructive, 293 
lost or not Inst clause, 288 
memorandum, 293 
over-insurance, 294 
perils of the sea, 290 
policy, 286 
essentials of, 286 
floating. 280 
form of, 286 
Lloyds', 286 
form of, 286 

principal clauses of, 387 
description of voyage, 268 


INSURANCE — Ccmtd. 

deviation, 289 
duration of risk, 288 
liberty to touch and stv 
3B9 

lost or not lost, 288 
memorandum, 393 
name of ship and msstei 
289 

parties, 288 

receipt of premium, 292 
rate charged, 292 
sea perils, 290 
signature, 2B8 
sue and labour, 291 
valuation, 290 
waiver, 291 
open, 286 
time, 286 
valued, 286 
premium, 292 
proximate cause, 298 
re-insurance, 293 
risk, duration of, 288 
slip, 283 

stamp duty, 376 
stranding, 293 

subrogation, application of th< 
doctrine, 297 

sue and laliour clause. 291 
valuation clause, 290 
voyage, description of, 28B 
waiver clause, 291 
warranties, implied, 284 
Provident Insurance Societies Ad 
repealed, 276 

| INTEREST: 
i Liy way of damages, 54 

by way of penalty, 54 
1 claimable from date of demand 3 

I excessive, 34 

on debenture*, 2jn 
| on partner’s capital,' 118 

I Usurious Loans Act,* and, 54 

INVESTMENT OF ASSETS, 270 


JETTISON (see Shipping), 320 
JOINT AND SEVERAL UABI- 
LITY: 

I of agents, 706 
of partners, 114 

i JOINT HINDU FAMILY FIRM, no 
a partnership, in 

1 JOINT STOCK COMPANY [see Com 
1 pany Law). 


I K 

I KATCHI ADAT (m* Afeuey), jnf 



L 

LAPSE OP TIME. 

termination of contract by, *o 
LAY DAYS (see Shipping), 314 

LEGAL CATACIIY TO CON- 
1 .RACI, 13 

I-EGAL PROCEEDINGS 1 

agreements in restraint of, 

I EX MIRCATORIA (LAW MHR 
CU VNT) 

«i e\or-growing biauch of law, b \ 
uliat is, 4 


LIEN 

agent's 101 
bdileeS, bo 
banker s 61 
iindii of goods (to 
genual, 61 
luantune, 31a 

jttrtirular, bx j 

pawnee s 62 1 

selleiS (vendor s), 80 
whin in aituil posMSiion Ki 
solicitors, 61 

when lost, 80 . 

LliE INSURANCF (sre Insurance). * 
259 

LIMIT \riON jv 1 

ickiiowIi dgrnent in wilting Mus .1 | 
Irish pcnod of, 350 
computation of the period of ^8 I 
disability, 357 

dnideiul payment dad 22 \ 
ioicign lontiacts 555 
gtner.il iiiles of 357 
part-payment or payment of inti* 
rest. 360 | 

jienod oi bmitatiou m \ uu us 
1 intis of suits ,0 *t e»4 
promise to pay in spite rd binding j 
33 - 

terrain ition of ton tract and 50 
to be pleaded specifically as a 
deftnu m England, but odl ”i I 
India, 357 


LIQUIDATION AND WINDING 

of Joint block Companies, 
company s insolvency not necessi 
ry for, 342 

compromise nith creditors, 249 
compulsory how brought about, 
3 flO 

compulsory, by Court's order, 251 
definition of, 342 
Rut of contributories, 247 
petition for, 351 


UgUI PATlOM m> WnMMV#>S|| 

ptoom of winding up, 34s 
provident insurance society 

examination, 33a 
reconstruction and 

ja 


»v. 353 

— Muttons nromsary for, 24a, 243 
under Court's supervision, 243 
mluntary, 24! 


UQUIDAIION. CUMPULbORY. 
contributories, 347, 25i 
grounds for, 230, 25 r 
official liquidator 247 
appointment of 247 
petition 251 

preferential pas nit at of debts, 24$ 
picuntmcnl of petition to Court, 
251 

pmxies 257, *5# 

lemunn ilton of liquidator m 252 

IIQUIDATION. VOLUNTARY 
amalgamation or m onsi ruction on, 
255 

(onMquenLcs ensuing on, 24b 
ci editors meeting. 245 
liquidator 

ippnintmpnt of 247 
dutus of 248 
|Miu< is of, 245 
pn fm nil il payments 248 
pnxuiun for, 243 
winding up 
(HllltOlS 244 
innnlxrb 213 


LIQUIDATOR 
appointment of 247 
nmipirumsi with cndttms 249 
1 jiitnbuloncs hat of, 247 
dutiFS ol 246 
powers of, 245 
preferenti.il payments, 248 
proxies, general form of. 257 
remuneration of, 352 
ieport of, 252 

resolutions, special, ordinary, «* 
traordmary, 242, 243 


ux;K-ours, 430 
LOTTERIES, 27 
LUNATICS 

at filtration, guardian on behalf of, 
may submit to, 348 
as distinguished from idiots, ty 
contracts by, when binding, %y 
insolvency of, 332 
liability for contract frith, X7 
partner, position of pKtafoNjfc 
120 
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LimAriC^Ctmtd 
abut® of a company held by, 213 
Bound mmd, what n, 17 

M 

MAHOMEDAN LAW application of 

3 

MANAGING ACEN1S 279 

MARINE INMJRANFI (see lnsur 
ance), 284 

MARKET OVERT, what is ;g 

MATES RJECI 1 PT whit » [^t 
Shipping), m 

MARRIAGE 
brokerage contracts 24 
contracts in xtsti unt ol 2I1 

MARRIED WOMAN 
as Agent, for household aeussi 
nfa, ot 

as partiui 112 

contracts by when binding on 
husband whin not zu 
Hindu as regards lonuut 20 
holding shaie s m a company *1 » 
lmplnci mfhonty ul in 02 
fabolveucy ol 

Mahomme dm is u gains ton 
tracts, 20 

right* oF to entc 1 inln mntiaits 
20 

Hepante 1 stilt ol 20 

bhans nl a ioni|iiiiv luld by 211 

when declared Hinkiupt 422 

MEETINGS (v( tompiny Law) 22 % 

MEMO RAN 1)1 M Ol \SS(X IA 1 ION 
(vet Company Law) ihh 

MERCAN TILL \GFN 1 ■> <u 
MERCAN 1 ILL PERSON 4 

MINOR (INFANT) 
age of majority attained by 14 
arbitrator 349 
as agent, 17 
as partnei, zb 

cannot be made bankrupt, 32 ■ 
cannot submit to arbitration 44b 
contracts with, \oid, 17 
definition of, 1 j 

fraudulent misrepi Mentation as to 
ago by, X5 

Intents Rehef Ait, 17 

Ifafale 

as partner, 16 
for fiend, 15 
for n a o M fca ri w, 13 
for tort, ij 

ratification of contxmrts by, to 


MINOR (INFANT)— Coafd 
transfer of company’s share to, 
t 3 i 199 

when atlamb majonLy, 13 
when declared bankrupt, 322 
when guardian appointed, 14 

MISREPRESENTATION 
definition of, 36 
fraudulent, by a minor 15 
innocent or fraudulent, 36 
of agtnt effect ol, 106 
partnership through, 123 
prospectus and, 107 
I relation to fraud, 30 

MISTAKE, 37 
as to 

enoucous opinion 37 
expectation, 37 
judgment 37 
effect of 37 

ground lor setting asuie 1 con 
tract 38 

money paid uniici nny lx. nro 
cried, 40 

□f fad a» to, 3S 
I existence ol a tiling 38 

identity ol a pirlv to a contract 

38 

identity of piopcrL) m 1 con 
trad, 39 

intent 1011 of patties j 8 
nature of Hie transection 39 
ot law 

in fonc in Hutish Indu 40 
not ui loici in Inuih India, 40 
recoscry of money paid under y 
when plLaded in setting aside eon 
tiaets yb 

MORIG \l.E 

accession to moil gaged piopeity 

384 

ch<bige definition of, j8t 
eliaige distinguished horn 381 
classes of, 481 

conditional sale distinguished from 
yBi 

dwnl, 3 bo 
elifiDitiou of, 380 
English, 382 
equitable, 382 
essentials of, 380 
fcmdosuic light of till 
I decree of Court m a suit for 
foim of instrument 482 
imphed contracts by mortgagor, 

385 

molt gage dood, 380 
mortgage money light to aue lou 
3®7 

mortgagor, rights and Habilitiea ol 

383 



l*kt 


MORTGAGE— Co«^ 

ngbN And liabilities of i 

movable property 391 
penamve wasu mortgagee not 
responsible lor, 38b 
Wcoveiy of possession 384 
ledemption, right of 383 
registration ot necessary, 382 
nght to recover possession 384 
haw of mortgaged property with I 
oul Courts mtuventum 388 
ample 381 

subrogjuitm nght of 389 
subsequent 309 
Triusfer of Properly \ct 380 
usufructuary 382 

MORK.AUH 3S0 
foreclosure li> 386 
bidding several moitgages 3S7 
111 possession 390 
rights mil lnlnlitirs oi 38b 
light to sat for mortgage mwu\ 

387 

substqutnl mortgigu 3811 

MORTGAGOR 380 
implied (ontiacts 1 > 383 

1 ghts ind liabilities of 383 
nght of ledimption 383 
j phi to k r ov 1 r possi ssiun ^ 3 


N 

NECESSARIES OI Lilt 
c ontiacts by 1. minor for 1 \ 
lunatics supplied with i t 
what 14 

NEGOUAHLE INbIRUMtNIS 1 *8 
acceptance. 146 
by agent 147 
for honour, i/C 
general, 147 
presentment for 155 
qualified as to amount time nr 
place, 147 

where drawn signs hi nanu. 
acmes bill with or without 
the word * accepted ’ 141 

acceptor for honour definition of 
176 

acceptor of, 148 
definition of 149 
liability of 166 
accommodation bill, 1 \i 
agent accepting. 147 
ajteratxra of, 170 
accidental, 171 
namafonaL 171 
material. 171 

panMble, *71 
MMMnt. * 7 * 


Ctmfd 

ambiguous, z 5 A 
banker and cheques, itt 
bill of exchange, deflation oi 41 
Vy joint stock company, xoO 
forms of, xjo 
history of, 139 
m sets 178 
lost 167 
parties to, ra6 
peculiarities of, «j8 
retired 137 
atamu duty on, 366 
bill of lading is a guest 316 
cafucity to diaw accept 01 
indorse, 145 

case in need (drawer's agent tn 
foieign country) effect of, 17b 
chec iue definition of, 137 
bcanr 159 

cheques marking of, 161 
objict ind eihet of, 161 
Lomptnsation payable in earn oi 
dishnuour of bul, 177 
consult rut on presumed in, 143 
crossed ihrquc* drtuution ot, 139 
crossing 159 
wm rally, 159 
not negotiable, 160 
specially, ibo 
deliuitiuu of 138 
J if In met* lictween cheque and 

B 1- 158 

ilischaigo by 
rauLcllation, 170 
payment 168 
r( lease 170 
dishonour of bill 172 
compensation for 177 
notiu of, 172 

notice of when not neconaty, 
173 

drawee of 146 
drawer of 14O 
doe dale for payment, 15ft 
endorumut (srr Indorsement be 
low) 149 
estoppel 178 
fictitious payee. 164 
foreign bill, 141 
forged signature on r$3 
forms of 
noting, X75 

pro-notes and inland and fofldgi 
foUs 149-42 
history of B E , 139 
holder u due course, 144 
definition of, X44 

ktuidu 179 

jokhm, form of, ito 
$hah jog , Z79 
inchoate nrttrameata, 163 
indorsee of, 130 



fMm MtfWtmmt iMHf 


mbTRUMBirrs— 

Mpncnent 149 
by 4 deceased person, 150 
dmaitioa of, 149 
different cl mw of, 151 
(1) blank, 131 
12] conditional, 15a 
(31 facilitate, 143 

14) P^iiul, 151 
(5) restrictive. 151 
16) mw /ran, 153 
(71 sant reroan, 152 
( 8 ) special, 152 
efieci of, 140 

of lost or dishonoiutii or stolen 
instrument, 150 
indorser of, 149 
liability of, 1 60 
rattiest on amount ol ifaj 
international 1 .lw n 1/9 
liability of endorser, 166 
liability of maker drawci or 
indbrsei, iW> 
lout bill, 167 
marking of cheques 161 
matuuty of, ioi payment 1O4 
maturity of, how calculated, 165 
maturity of, liaushr alter 151 
negotiability, 143 
notice of dishonour, 174 
when nnessary, 172 
when unnee essaiy , 173 
noting the hill 174 
form ot, 175 

not negotiable tic mg 14s 
parties to, 146 
capai lty id 14 s 
payee in, 146 
fictitious, 164 

payments by mstalnunts oi P/N 
156 

payment of to beam 01 U> onlu, 

166 

peiuluntius of bill of tXLhangr 
>38 

presentment for acceptance and 
payment, 153 
presentment 

of bill at tank i0j 
of cheque, 158 
when excused, 104 
presumptions in case of, i/H 
promissory note, dtbmuon of 138 
form of, 140 
protest 

for better security, 173 
of foreign bulls, >73 
rebate on bills retired, 157 
re m racoon iadntsement, >52 
signature on Ufa ot notes, 153 
fewC ijj 


NEGOTIABLE INSTRUMENTS— 
Conti. 

transferee of, after maturity or 
dishonour, 151 
usances, 166 

via, when foreign balls are drawn 
in sets, 178 
ft An cM&. 1S0 
NOTARIES PUBLIC, 174 
noting of dishonoured bill, 174 
form of, 173 
how effected, 174 
NOVAriON 
effect of, 42 
essential point of 42 

O 

OH ER 

acceptance 1 of, 8 

communication and acceptance ol 
special conditions ti 
how made, 7 
I implied, 7 

imitation to make 8 
I lapse of, 12 

I mm declaration nl mfraliou to 8 

I relocation of, ft 

' standing n 

whit ait not implied uffeis 12 

OHTC 1 AL LIQUID VrOR (sen 
k Liquidation) 

owNHt oh noons 

who are tnlitlrd to sell ind gtvr a 
good title Insults 7S 

P 

I'kRJNl R 

alien enemies lanuot U (luring 
hostilities XI T 

anthonty uf, not implied to act 111 
certain tases, 116 
cannot refer to arbitration without 
autlionty, 348 

death oi, dissolves partnership U£ 

, duties oi, 113 

t fa late of not liable for fumS 
obligations alter death, 119 
every, general and accredited agent 
of partnership, 117 
general duties of, 113 
gross misconduct of, 121 
holding out as, principle of 11 » 
infant can become a but cannot 
be personally table, xxa 
insolvency of, ground for dissola 
tion, no 

interest on capital, 118 . 
incapacity of, ground far dkafa 
1 turn, lax 

' pint and separate data of, 124 



joint nod severally liable Cor farm's | 
debts* 1x4 j 

liability of for partnership debt* | 

1 14 

lability of, tor ntgleit or fraud of 
copartners, 114 

lunacy of ground for dissolution 

130 

man ad woman can be landing 
brx BepariU piopaty 112 
minor 1x2 

misconduct of fp Mind J01 ilisso 
lution 1.1 

necessary wt* of land cn p » tnu 
as if ht nrn 1 luh sutimn/nt 
ig< m umh 1 u rt 1111 n sti i« ti m 

114 

power and duties ol zr$ 
povui to ut 111 cmngtnry 116 1 

powu to do ill mussw aits j iO 
yiiDupU oJ hoi lin* < ut IT. I 

ptnpfrty lett by 1 du cased \ ith 
out settlement of arrounls is m 
tilled to suIim qu< nt pi fit r | 
mt e 1 I no 

itstULlion of powirs of 1 ut 
retiring and his right to annpit' 

119 

ntiin*, inti sul»s( qm n 4 piotd 
no 

ittmuj to fei\» public nutlet M| 
light ind obligitions of it/ 
tuIii 1 to duties and povurs il 
m ibscna of any rontract to lht 
contiaiy 115 
transfer of share of in 
who is a no 
who mi) U 111 112 


StlNLKSHir 


at counts md thur mspcLtion 1 . | 
ac counis on winding up pjmriplts 
on whu,h to be sctUtd 125 
agrermtnt stamp duty oil 375 
continuing guarantee resulted by 
change in constitution of, 124 
continuation of after expiry of 
term 118 

debts of. and partner* liability 


X *4 

definition of xoB 
dissolution of and payment 01 
and separate debts 134 
dissolution of, public notice of t zi 
drtaolutiou of, X19 
fay suit *20 

completion of enterprise 119 
death of partner, xiy 
expiry of term 1x9 

‘ ‘ I 3 J 


iust and eqtflfcatye, las 
lunacy, xao 

misconduct and wilful bmdh, 

X2X 

mutual agreement or consent, iff 
partneisbip only working at torn, 

123 

premainrc* 323 

rights after dissolution lag 125 
transfer of shaie 122 
firm cktinxtion of 107 
goodu ill in 12b 

common property of all partners, 
126 

definition of lib 
how i ilruUted in <a*e at an out- 
going or da eased partner, 136 
lias 110 distuut existence like joint 
stock companies 1x0 m 
holding nut doctmui of in ill 
llkgdl 108 
insolvency of 123 
uilmst on capital of n8 
jnnt and se( aralc debts of, how 

S irtmrship property to be ap 
ud in case of tz\ 
joint Hindu family firm ihstan* 
guishcd from ut 
lability ol minors 112 
limit to number of mcralKTS In a 
1(8 

minor must be admitted to the 
bent fits nf 112 

nami only com email form of 
designating firm no ixx 
premiums and piematuie 
turn of 12 j 

property and profits of n8 
public notice of dissolution 
saiy t> find 

with 124 . 


rtgistiation of 
after t of non 128 
how to iffcct 127 
minor pirtucr and, uS 
optional and not compulsory, 11 
I* natty for false statement, x% 
restriction as to name for, 137 
sharing of profits most impoxtas 
lequirement though not oonoll 
sive evidence of, 109 
through misrepresentation, 123 
what uses sharing of profits dog 
not make a man liable as paring 
in, lop 

winding up by Court on (Ml 
turn or after tmtet&a. tm 

PARflEfe 


r, 1 21 
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PATENTS, fox 
— ' for 

erf, 4<H 


erf, 401 


of tent of, 403 
of, < 


opposition to gmnt 
Agister of, 404 
restoration of lapsed, 403 
term of, 403 
what an, 401 


402 


PAWNEE 

must return surplus after sale of 
pledged goods 62 
rights of, to retun goods, until 
debt paid, or sue the pawner, or 
sell the goods pledged after re a 
soluble notice 62 


PAWNER 

default in payment 62 

PAYMENT. Oh WAGES ACT 4*2 
claims against unlawful dulm 
tions |)7 

deductions 434 4 \$ 
fixation of wage pc nods 4)4 
industrial establishment 433 
inspectors 436 

procedure for imposing fines 41 «j 
responsibility for 444 
what are wages 433 

PENALTY AND LIQU 1 DAH I) 
DAMAGES 

stipulation for increased interest 44 
PER PRO SIGNATURE qt 
PERFORMANCE OI CONTRACT 
(w Contract) 

PEIITION 

lot insolvent) of debtor 42 j tp 
lor liquidation oi company, 251 
PHYSICIANS 
light to sue foi lit* 20 
PLFDGL 

by wife 01 sen ant 63 
definition of 62 
pawnees light of retainer, 6z 
pawner's default 62 
period of limitation rod (>2 
who may, 62 

POLICIES Ol INSUR \NCL (\te 
lasumnct) 

POMCYHOLDRRs DIRFCIORS 

27$ 

POSSESSION Oh GOODS 79 
buyer's, nsfc when earners have 70 
earners liability as to 70 
mercantile agent's and truster of 

tide, 77 

seller's hen if in, after sale 8 u 
POWER OF ATTORNEY 
Shafted or wide SB 


POWER OF ATTORNEY-Coe 
right of thud person to satisfy 
himself as to, gg 
stamp duty on. 378 
PRICE 

reasonable if not fixed by the con- 
tract, 69 

seller's right to sue buver for un- 
paid, 84 

to be affixed by a third party, 6g 

PREFERENTIAL DEBTS 
in liquidation, 248 
m insolvency 337 

PRIMAGE [see Shipping) 

PRINCIPAL AND AGENT (see 
Agent) 

PRIVA 1 L (OMPANY Istt ComiM 
ny Liw) 

PR 01 I 1 HITIUN Oh LOANS 271 
PROMISSORY NOTE [set Ncgotia 
bit Instruments) 

PROPOSAL 
how made 7 

prescribing a jjarticulat date 011 or 
before which otter is to lx 
accepted 10 
revocation of 9 11 
through post 10 
to be accepted within a leabonauli 
time when no time is stipulated 
10 

when complete H 

PROSPEC 1 US (v* ( ompany Law) 
PROPES 1 ON DISHONOUR (fl 
B/E 

for better set untv 175 
PROXY 

forms oi 236 257 
stamp duty on, 478 

PUBLIC POLK Y 
agreements against 22 
champerty and maintenance, 23 

PUBLIC UTILITY SERVICES, 425 

PUCCI ADAT, 107 

PURDA NISHIN WOMEN 36 

Q 

QUANTUM MERU 1 I, 30 
divisible contract \nd 50 
meaning of, 50 

R 

RAI Ih ICATION , 
acts which can and cannot 
bed, oo 


be catir 



Mx 


traxCAltOM-’Ctofcl* 
broils for. 90 
definition of fig 
rzpxiss or implied go 
minors a! contracts l*v ib 
REASONABLE TIV* 
depcnls upon un mnsUnro o £ 
e*rh ca *e so 
what is, 10 
REC11PT 
dcbuLoiioi */4 
fjurnptul. (xoin Utip duly 
peiilltv Loi tr fusing to h i\t \ 
light 1 o ritmand 4& 
stamp Juty on ,2 
RJC<H.\I/Wl >2 
RKDimiON in V 
RIG 1 MM R 01 
dilators uid lump t \ 
in* minis / * 
moitgigr Hid ihnv \ 
pntninJiij ini j.~* 
RIUsIRMinN >il iliwl 

iClat of mn i*s 
him 1 t lit 1 1 i*/ 

nunoi i li mi r iud j H 
\ i n illy 1 >r I d t \ it i nil lit v 
it tin Lu ii as ft iiaun for l* 
it tiling putnir to m v ‘ nolle 1 
hi gi-di u i U 
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